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CITY   OF   HJ^EW   YORK, 
AT  GENEBAL  TEBM. 


HUMPHREY  P.  THOMPSON  and  HENRY  H. 
THOMPSON,  Plaintiffs  and  Respondents,  v. 
LEMUEL  BROWN  and  HIRAM  BENNER, 
Defendants  and  Appellants. 

There  was  an  agreement  between  the  parties,  that  the  plaintiffs 
should  purchase  and  sell  three  hundred  shares  of  stock  on  the  joint 
account  of  the  plaintiffs  and  defendants. 

Plaintiffs  purchased  the  stock,  in  June,  1868,  in  accordance  with  this 
agreement,  and  with  the  approval  of  the  defendants,  the  plaintiffs 
furnishing  the  money.  It  was  also  agreed  that  plaintiffs,  as  a  firm, 
might  sell  this  stock  for  the  joint  account  of  the  parties  wheneyer 
thej  should  think  best  or  see  fit,  and  the  certificates  of  the  shares 
were  deposited  in  plaintiffs'  safe,  and  there  remained  until  May  or 
June,  1869,  when  Henry  H.  Thompson,  one  of  the  plaintiffs,  with- 
out the  knowledge  or  consent  of  his  partner  and  co-plaintiff  or  of 
the  defendants,  took  this  stock  from  the  safe  and  sold  the  same  for 
his  own  account  at  a  less  rate  or  sum  than  the  original  cost  of  the 
same,  and  applied  the  proceeds  to  his  own  personal  use  and  ac- 
count. 

This  sale  was  not  known  to  the  plaintiff^  Humphrey  Thompson,  nor 
to  the  defendants,  for  some  weeks  or  a  month  after  it  occurred. 

Meld,  that  this  act  of  one  of  the  plaintiffs,  in  taking  and  selling  the 
utock  on  his  own  account,  and  applying  the  proceeds  thereof  to  his 
own  account,  was  not  a  sale  of  the  said  stock  pursuant  to  the  agree- 
ment between  plaintiffs  and  defendants.  If  considered  as  the 
VOL.  II. — ^1 
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personal  act  of  that  plaintiff,  who  did  the  same,  it  was  an  nnlawfnl 
conyersion  of  the  property  of  others.  If  considered  as  the  act  of 
the  plaintiffs,  it  was  a  breach  of  the  agreement,  for  the  defendant! 
were  entitled  to  the  best  judgment  and  action  of  the  plaintiffs  as 
a  firm  and  of  each  n^ember  thereof  in  the  sale  of  that  stock,  and 
they  cannot  be  held  to  an  account  upon  such  a  sale. 
The  subsequent  acts  of  the  plaintiffs  in' purchasing  stock  and  tender- 
ing the  same  to  the  defendants,  and  on  their  refusal  to  accept  it, 
selling  the  same  on  notice,  &c.,  could  not,  and  did  not,  affect  the 
result,  &c.,  nor  heal  this  breach  of  the  original  agreement.  Defend- 
ants held  not  liable  for  any  loss  that  the  plaintiffs  sustained  in 
the  transaction. 

Before  Bakbour,  Ch.  J.,  and  Febebman  and 

Spencer,  JJ. 

Decided  December  81,  1871. 

Appeal  from  a  judgment  entered  upon  the  verdict 
of  a  jury  in  favor  of  plaintiffs,  and  also  from  an  order 
denying  a  motion  for  a  new  triaL 

This  action  was  brought  to  recover  five  hundred  and 
ten  dollars,  claimed  to  be  due  to  the  plaintiffs  from 
defendants  on  account  of  an  alleged  agreement  be- 
tween the  parties,  that  plaintiffs  should  purchase  and 
sell  three  hundred  shares  of  consolidated  Gregory 
Btock  on  the  joint  account  of  plaintiffs  and  defendants. 
Plaintiffs  claim  that  there  was  a  loss  in  the  transaction 
to  the  amount  of  five  hundred  and  ten  dollars. 
The  answer  was  a  general  denial 
The  evidence  establishes  the  following  facts  : 
On  June  18,  19  and  20,  1868,  plaintiffs  purchased 
two  hundred  shares  of  the  stock  at  one  thousand  and 
ninety  dollars,  and  ten  days  afterwards  an  additional 
one  hundred  shares  at  five  hundred  and  twenty-two 
dollars.  These  shares  were  purchased  on  joint  account, 
the  plaintiffs  famishing  the  money,  and  were  fully  ap- 
proved by  the  defendants. 
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The  evidence  that  the  agreement  was  that  plaintiffs 
might  sell  this  stock  at  their  option  and  as  they  saw 
fit,  without  consulting  the  defendants,  is  slightly  con- 
flicting, but  the  jury  having  passed  upon  this  question 
in  favor  of  plaintiflTs  views,  it  may  be  considered  settled 
that  way  for  the  purposes  of  a  review. 

In  May  or  June,  1869,  Henry  H.  Thompson,  one  of 
the  plaintiffs,  without  the  knowledge  of  his  partner 
and  co-plaintiff,  or  of  the  defendants,  took  this  stock 
from  the  safe  of  the  plaintiffs  and  sold  the  same  for 
his  own  account  for  the  sum  of  seven  hundred  and 
ninety-seven  dollars  and  forty-one  cents.    This  action 
of   Henry  H.  Thompson   became   known  to  all  the 
X)arties  some   time  afterwards.    When   the  plaintiff, 
Humphrey  P.   Thompson,  and  the  defendants,  had 
about  setUed  matters  of  difference  between  them,  and 
defendants  were  to  take  the  stock  in  question  from 
plaintiffs,  this  discovery  broke  up  ail  the  negotiations 
and   the   proposed   settlement  between   the   parties. 
Afterwards,  and  in  July,  1869,  the  plaintiff,  Humphrey 
P.  Thompson,  bought  one  hundred  and  fifty  shares  of 
this  stock  for  the  purpose  of  tendering  the  same  to  de- 
fendants as  their  half  of  the  shares  of  stock  purchased. 
They  paid  for  these  one  hundred  and  fifty  shares,  about 
two  hundred  and  ninety-six  dollars,  and  tendered  them 
to  the  defendants,  demanding  payment  at  the  same  time 
of  the  cost  of  one-half  of  the  original  three  hundred 
shares  purchased  on  Joint  account,  with  interest.    De- 
fendanto  refased  the  y^yihent  and  thb  stock.    Plaintiffs 
then  gave  notice  to  defendants  that  they  would  sell  one 
hundred  and  fifty  shares  of  this  stock  on  August  9, 
1869,  being  the  same  tendered,  &c.,  and  hold  them  for 
any  deficit  or  loss,  &c.,  and  plaintiffs  did  sell  the  same 
for  two  hundred  and  ninety-six  dollars,  being  the  same 
amount  previously  paid  for  the  shares.    The  charge 
of  the  judge  shows  that  the  sale  of  the  stock  by  the 
plaintiff,  Henry  Thompson,  was   the  sale,  (that  de- 
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termined  the  amount  of  reeovery  by  plaintiffs)  for  the 
consideration  of  the  jury,  and  that  the  last  sale  was  not 
a  matter  for  their  consideration. 

Defendant's  counsel  requested  the  court  to  direct  a 
verdict  for  the  defendants,  also  to  charge  the  jury, 
''that  if  the  evidence  satisfied  the  jury  that  Henry 
Thompson  sold  the  stock,  purchased  on  joint  account 
with  the  defendants,  on  his  own  individual  account,  and 
not  on  joint  account  with  defendants,  the  plaintiffs 
are  not  entitled  to  recover.'*  The  judge  refused  both  of 
these  requests,  and  exception  was  taken,  and  after- 
wards the  judge  charged  the  jury,  among  other  things, 
that,  "  if  the  agreement  entered  into  was  that  the  plain- 
tiffs should  purchase  the  stock  and  deal  with  it  by 
selling  at  discretion  at  such  periods  as  they  thought  it 
would  be  most  advantageous  for  the  parties,  your  ver- 
dict will  be  for  the  plaintiffs  for  four  hundred  and 
ninety-eight  dollars  and  twenty-seven  cents.'' 

As  the  above  amount  is  the  loss  on  one  half  of  the 
stock,  based  upon  the  cost  of  purchase,  and  the  amount 
obtained  by  Henry  Thompson,  the  judge  considered,  no 
doubt,  the  latter  sale  as  a  sale  by  the  plaintiffs  under 
the  agreement 

Hawkins  &  Cothren^  for  plaintiffs. 

Beebe^  Donahue  <6  Cooke^  for  defendants. 

By  the  Court. — Spenoeb,  J.— The  only  question 
before  this  court,  arises  upon  the  refusal  of  this  court 
to  direct  a  verdict  for  the  defendants,  and  to  charge  as 
requested.  Assunung  the  agreement  between  the  parties 
to  have  been  as  claimed  by  plaintiffs,  that  plaintiffs 
should  hold  and  sell  the  stock  at  discretion,  I  think 
/  plaintiffs  could  not  recover  in  this  action,  because  they 

did  not  fulfill  their  agreement.   The  action  of  one  of  the 
'   plaintiffs,  Henry  Thompson,  in  taking  that  stock  from 
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the  safe  of  the  plaintiffs,  and  selling  the  same,  and  ap- 
plying the  proceeds  thereof  to  his  own  individual  ac- 
count, without  the  consent  or  knowledge  of  his  partner 
and  co-plaintiff,  was  not  a  sale  pursuant  to  this  agree- 
ment K  considered  as  the  personal  act  of  him  who 
did  it,  it  was  an  unlawful  conversion  of  the  proi)erty 
of  others.  If  considered  as  the  acts  of  plaintiffs,  it  was 
a  breach  of  the  agreement  between  them  and  the  de- 
fendants to  sell  on  joint  account.  The  plaintiffs,  by 
their  subsequent  action  in  the  premises,  ignored  this 
sale  as  their  partnership  act  under  the  agreement,  tind 
sought  to  replace  this  stock  that  had  been  clandes- 
tinely taken  and  sold  on  the  personal  account  of  one  of 
them.  * 

The  defendants  were  entitled,  under  the  agreement, 
to  the  judgment  and  action  of  the  firm  and  each  mem- 
ber thereof  in  the  sale  of  that  stock,  and  cannot  be  held 
to  an  account  upon  such  a  sale  as  made  by  Henry 
Thompson.  The  exceptions  to  the  refusal  of  the  judge 
to  direct  a  verdict  for  the  defendants,  and  to  charge  the 
jury  as  requested,  in  regard  to  the  effect  of  this  sale 
by  Henry  Thompson,  were  well  taken,  and  there  was 
error  in  those  refusals. 

I  think  there  is  nothing  of  merit  to  be  considered  in 
the  facts  attending  the  subsequent  purchase  and  sale 
of  one  hundred  and  fifty  shares  of  this  kind  of  stock 
by  the  plaintiffs,  for  that  display  of  broker's  craft 
could  not,  and  did  not,  change  the  situation  nor  effect 
the  result  sought  for  by  plaintiffs. 

The  judgment  and  order  denying  a  new  trial  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 
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BENJAMJN  SHTJMAN,  Plaiotiff  akd  Appellant, 
7).  JOSEPH  L.  STRAUSS,  Defendant  and  Re- 

SPONDENT. 

Upon  a  motion  for  leave  to  issae  an  execution  on  a  judgment,  after  a 
lapse  of  five  years  from  its  entry,  the  defendant  claimed,  that  by 
his  discharge  in  bankruptcy  since  the  entry  of  judgment,  the  same 
had  been  extinguished  thereby.  Plaintiff  claims  that  the  debt 
which  was  the  basis  of  the  judgment,  was  created  by  the  fraud  of 
the  bankrupt,  and  the  discharge  does  not  operate  against  it,  as 
such  a  debt  is  excepted  by  sections  88  and  84.  The  summons  was 
for  a  money  demand  on  contract,  without  any  complaint.  There 
was  no  answer,  and  judgment  entered  by  default.  The  complaint 
filed  in  the  judgment  roll  set  up  the  fraud. 

Eeld,  that  the  plaintiff,  by  his  summons,  having  waived  the  fraud 
and  elected  to  bring  the  action  in  assumpsit,  he  is  concluded  by  his 
election,  and  cannot  now,  by  his  complaint  or  proof  aliunde,  show 
that  there  was  fraud  on  the  part  of  the  defendant  in  the  original 
contraction  of  the  debt. 

Before  Monell  and  Spenoeb,  JX 

Decided  December  Ztf  1871. 


•      * 


Appeal  from  an  order  denying  a  motion  for  leave  to 
issue  an  execution. 

The  action  in  which  the  judgment  was  obtained, 
was  to  recover  the  amount  of  three  promissory  notes, 
made  by  the  plaintiflf,  for  the  accommodation  of  the  de- 
fendant, on  which  the  plaintiff  had  been  sued,  and 
which  he  was  obliged  to  pay,  with  costs  of  suit.  The 
complaint  alleged,  that  the  notes  were  obtained  by  the 
defendant  by  means  of  false  and  fraudulent  representa- 
tions. The  relief  demanded  was  a  judgment  for  the 
amount  of  the  three  notes^  interest,  and  costs  of  suit. 
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The  suminons  was  for  a  money  demand  on  con- 
tract. 

The  defendant  did  not  answer,  and  judgment  was 
entered  by  default,  in  September,  1864. 

The  motion  for  leave  to  issue  execution  was  made 
in  August,  1871. 

In  opposition  to  the  motion,  the  defendant  put  in 
evidence  a  discharge  in  bankruptcy^  granted  to  him  in 
the  district  court  of  the  United  States,  for  the  southern 
district  of  New  York,  in  September,  1868. 

The  motion  for  leave  was  denied,  and  the  plaintiff 
appealed. 

Mr.  J.  P.  Joachimseny  for  api>ellant. 

Messrs.  Brown^  JSsies  and  Barnardy  for  respond- 
ent 

By  the  Cottrt. — Moitell,  J. — The  provision  of 
the  bankrupt  act,  which,  it  is  claimed,  affects  the 
question  in  this  case,  is,  that  no  debt  created  by  the 
/rated  of  the  bankrupt,  shall  be  discharged  under  the 
act  (Section  33,  Bankrupt  act). 

The  action  which  the  plaintiff  brought  was  upon  a 
simple  contract  debt  But  flx)m  certain  allegations  in 
the  complaint,  it  might  have  been  an  action  to  recover 
damages  for  a  false  and  fraudulent  representation  ;  in 
other  words,  for  a  fraud  in  contracting  the  debt. 

The  plaintiff,  however,  for  the  purposes  of  a  cause 
of  action,  at  least,  waived  the  tort  and  sued  for  the 
contract  debt ;  and  the  judgment  was  for  money  paid 
to  the  use  of  the  defendant,  and  not  for  damages  for 
the  fraud. 

The  action,  therefore,  which  the  plaintiff  brought, 
did  not  admit  of  the  allegations  of  fraud,  as  the  fraud 
did  not  form  any  part  of  the  only  cause  of  action  which 
he  sought  to  enforce,  and  could  be  used  appropriately, 
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only  as  a  means  of  procuring  the  provisional  remedy 
of  arrest  (Lee  v.  Elias,  3  Sandf.  736 ;  Atooha  v.  Garcia, 

16  Abb.  Fr.  303). 

The  question  must,  therefore,  be  examined,  as  if  no 
allegation  of  fraud  was  contained  in  the  complaint,  and 
as  if  the  cause  of  action  was  a  simple  money  demand 
on  contract. 

Looking  at  the  complaint  in  that  light,  it  is  clear 
that  the  case  is  not  within  the  exception  contained  in 
section  33  of  the  bankrupt  act,  unless  we  can  go  behind 
the  judgment. 

The  question,  then,  is,  can  the  plaintiff  go  behind 
his  judgment  and  show  that  tjie  simple  contract  debt 
for  which  he  sued,  was,  in  fact,  contracted  in  fraud  1 

As  a  general  rule,  a  judgment  merges  the  cause  of 
action,  and  resort  cannot  be  had  afterwards  to  it  for 
any  purpose.^  There  is  also  another  general  rule,  that 
when  a  creditor  has  two  remedies,  he  may  waive  one 
and  pursue  the  other.  Thus,  for  a  debt  fraudulently 
contracted,  he  may  sue  for  the  fraud,  or  he  may  sue  for 
the  debt.  He  cannot  do  both ;  although,  in  a  suit  for 
the  fraud,  the  damages  would  be,  in  part,  at  least,  the 
debt.  Whichever  of  the  remedies  he  elects  to  pursue, 
is  final,  and  he  cannot  afterwards  pursue  the  other. 
So  that  if  he  waives  the  tort,  as  he  may  do,  •and  sues 
^  for  the  debt,  he  is  forever  estopped  from  afterwards 
suing  for  the  tort  (Morris  v.  Reckford,  18  JHf.  T.  552). 

The  judgment,  in  this  case,  was  recovered  prior  to 
the  discharge  in  bankruptcy.  It  was,  therefore,  the 
only  debt  existing  against  the  bankrupt  at  the  time  he 
petitioned,  and  the  plaintiff  was  concluded  by  it.  He  had 
elected  to  waive  the  tort,  and  his  election  was  final.  It 
has  been  decided  in  two  cases  (Goodrich  v.  Dunbar, 

17  Barb.  644,  and  McButt  v.  Hirsch,  4  Abb.  Pr.  441), 
that  the  recovery  of  a  judgment  upon  a  debt  fraud- 
ulently contracted,  merges  the  original  cause  of  action ; 
and  in  an  action  upon  such  judgment  the  defendant  is 
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not  liable  to  arrest  on  the  gronnd  of  frand  in  the  original 
debt. 

These  cases  establish,  that  the  judgment  is  the  only 
debt,  and  that  the  original  canse  of  action  cannot  be 
afterwards  resorted  to  for  any  purpose. 

There  are,  however,  cases  where  it  has  been  held, 
that  a  judgment,  although  a  technical,  one  was  not  so 
complete  a  merger,  that  the  courts  cannot  look  behind 
it  to  see  upon  what  it  is  founded. 

In  Clark  v.  Bowling,  3  Jff.  T.  216,  pending  a  suit 
ni)on  promissory  notes,  the  defendant  petitioned  for  a 
discharge  in  bankruptcy.  Judgment  was  obtained 
before  the  discharge  was  granted.  In  an  action  upon 
the  judgment  in  the  nature  of  a  creditor's  bill,  the 
defendant  set  up  his  discharge  in  bar.  But  the  plain- 
tiff alleged,  that  as  the  original  debt  was  merged  in  the 
judgment,  the  judgment  was  the  only  debt  upon  which 
the  discharge  could  operate ;  and  as  that  was  created 
after  the  petition  in  bankruptcy  it  was  not  discharged. 
The  court,  however,  went  behind  the  judgment,  and 
held,  that  the  original  cause  of  action  was  the  debt, 
and  gave  effect  to  the  discharge.  In  that  case,  however, 
the  defendant  in  the  judgment  was  allowed  to  go  be- 
hind it,  and  the  doctrines  of  merger  and  estoppel  did 
not  apply.  If  he  could  not  have  shown  that  the  debt 
existed  when  he  petitioned  in  bankruptcy,  his  dis- 
charge as  to  it  would  have  been  a  nullity,  and  the 
whole  object  of  the  law  defeated. 

Nevertheless,  the  language  of  section  33  of  the  bank- 
ruptcy act,  is  calculated  to  raise  a  doubt  whether  a 
creditor  may  not  go  behind  his  judgment.  The  act  de- 
clares "that  no  debt  created  by  fraud,"  shall  be  dis- 
charged, which  is,  perhaps,  broad  enough  to  let  in  evi- 
dence of  the  fraud  at  any  time.  I  confess  I  am  far 
from  clear  that  he  may  not,  in  an  action  upon  the  judg- 
ment, show,  to  avoid  the  discharge,  that  the  original 
debt  was  contracted  in  firaud.  I  rest  my  decision,  there- 
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fore,  upon  the  doctrine  of  merger  and  estoppeL  The 
whole  cause  of  action  was  merged  in  the  judgment, 
and  the  plaintiff  having  elected  to  bring  assumpsil^ 
waived  the  tort,  and  is  concluded  by  his  election.  He 
cannot  now  go  back  and  show  the  original  contraction 
of  the  debt. 

The  order  should  be  affirmed,  with  costs. 


GEORGE  W.  METCALF,  Plaintiff  akd  Respond- 
ENT,  V.  JOSIAH  H.  BAKER,  Befendant  and 

Appellant. 

It  is  the  daty  of  a  referee  to  be  always  present  daring  the  examination 
of  the  witnesses,  as  it  also  is,  at  all  other  times,  daring  the  progress 
of  the  trial  of  a  caose 'referred  to  him  to  hear,  try  and  determine. 

Bat  when  a  referee  absents  himself  toUhout  oljection,  and  with  the 
tacit  consent  of  the  parties,  it  is  too  late  to  object  {^fUnoards^  on  a 
motion  to  set  aside  the  report  of  the  referee  for  this  cause. 

If  the  objection  had  been  taken  at  the  time,  and  had  been  overraled 
or  disregarded  by  the  referee,  the  court  would  be  compelled  to  set 
aside  his  report 

But  if  no  objection  is  made  at  the  time,  and  the  parties  go  on  with 
the  examination  of  the  witnessess  and  with  the  trial,  and  finally 
submit  the  case  and  all  the  evidence  to  the  referee  for  his  decision, 
they  must  be  deemed  to  have  waived  the  right  to  object  after- 
wards, for  it  must  be  presumed  that  no  referee  would  allow  a  ref- 
erence trial  to  proceed  during  hiB  absence  against  the  objection  of 
any  party  to  the  action. 

Before  Monell  an^  Spenoeb,  JJ. 

Decided  December  81,  187t 

Appeal  from  a  judgment  entered  upon  the  report 
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of  a  referee,  and  also  from  an  order  denying  a  motion 
to  set  aside  the  report  for  irregnlarity. 

The  action  was  to  recover  damages  for  personal  in- 
jury, and  was  referred  to  a  referee,  to  **hear  and  de- 
termine the  same,  and  that  he  report  to  this  court  with 
aU  convenient  speed. '' 

The  complaint  alleged  that  the  injury  was  caused 
by  the  negligence  of  defendant's  servant,  in  driving  the 
defendant's  horse  and  wagon  into  the  carriage  of  the 
plaintiff. 

A  motion  to  dismiss  the  complaint  on  the  several 
grounds :  1.  Of  plaintiff's  concurring  negligence.  2. 
That  the  action  should  have  been  against  the  defend- 
ant's servant ;  and,  3.  That  the  plaintiff's  servant  was 
liable ;  was  denied. 

The  referee  found  as  a  fact,  that  the  defendant's 
servant,  while  engaged  in  the  defendant's  business,  did 
violently  and  negligently  drive  the  defendant's  wagon 
against  the  carriage  in  which  the  plaintiff  was  seated, 
with  great  force  and  violence,  and  throwing  the  plain- 
tiff from  his  carriage  upon  the  pavements  with  great 
force  and  violence,  inflicting  upon  him  great  bodily  in- 
jury. And  the  referee  awarded  the  plaintiff  damages, 
in  the  sum  of  sixteen  hundred  dollars. 

The  defendant  excepted. 

On  the  motion  to  set  aside  the  report  of  the  referee, 
it  was  alleged,  and  substantially  admitted,  that  the 
evidence,  or  the  major  part  of  it,  was  taken  in  ths  ab- 
sence of  tJie  referee^  he  being  present  merely  to  swear 
the  witnesses.  But  all  the  evidence  was  submitted  to 
him  for  his  decision. 

«  • 

Mr.  Henry  C.  JDenison  and  Mr.  A.  J.  Heavepj  for 
appellant 

Broum  &  Estes^  for  respondent. 

By  the  Coubt.— Monell,  J.— There  is  no  founda- 
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tion  for  the  objection,  that  the  judgment  was  irregu- 
larly entered,  without  the  flat  of  a  judge  of  the  court. 
The  reference  was  to  hear  and  determine  all  the  issues, 
and  the  referee  took  the  place  of  the  court.  Upon  fQing 
his  decision,  it  was  the  duty  of  the  clerk  to  enter  the 
judgment  {Codej  §  272 ;  Griffing  «.  State,  5  How.  Pr. 
105). 

There  was  no  proof  in  the  case  that  the  act  of  the 
defendant's  driver  was  willful.  The  finding  of  the  ref- 
eree that  the  defendant's  wagon  was  driven  violently 
against  the  plaintiflPs  carriage,  if  it  could  be  under- 
stood to  mean  a  willful  driving,  would  be  unsupported 
by  the  evidence.  But  the  finding  was  merely,  that  the 
driving  was  with  force^  and  the  question  whether  a 
master  is  liable  for  the  wilful  act  of  his  servant  does 
not  arise. 

There  was  no  proof  of  any  concurring  negligence  of 
the  plaintiff.  Dr.  Belknap  was  driving  the  vehicle 
from  which  the  plaintiff  was  thrown ;  and  whatever 
negligence  might  have  been  imputed  to  him,  none 
could  be  to  the  plaintiff.  Therefore,  even  though  there 
was  concurring  negligence  of  the  defendant's  driver 
and  Dr.  Belknap,  the  action  could  be  maintained  against 
the  defendant  alone  (Colegrove  v.  N.  Y.  and  H.  E.  R. 
Co.,  6  Duer,  382 ;  S.  C,  20  N.  Y.  492). 

Upon  the  whole  case,  I  think  the  referee  was  au- 
th6rized  to  find  that  the  plaintiff's  injury  was  caused 
by  the  negligence  of  the  defendant's  driver;  and  with 
propriety  he  might  have  further  found,  that  the  driving 
was  reckless,  and  in  utter  disregard  of  the  safety  of 
those  who  were  upon  the  highway  at  the  time.  The 
thoroughfare  was  crowded  with  vehicles  returning  from 
the  park,  and  the  defendant's  driver,  regardless  of  their 
safety,  recklessly  attempting  to  cross  the  avenue  at  a 
rapid  rate  of  speed,  ran  into  and  upset  the  carriage  in 
which  the  plaintiff  was  riding. 

The  damages  were  not  excessive    and  only  a  fair 
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remuneration  for  the  pain  and  suffering  of,  and  loss 
to  the  plaintifll  I  cannot  find  that  exemplary  damages 
were  allowed.  Had  there  been,  it  would  have  been 
error.  But  the  damages  were  discretionary,  and  the 
amount  shows  no  abuse  of  the  discretionary  power. 

The  judgment  should  be  afSbrmed. 

The  motion  to  set  aside  the  report  of  the  referee  was 
properly  denied. 

The  ground  of  the  motion  was,  that  the  referee  was 
not  present  when  the  witnesses  were  examined. 

As  an  abstract  question,  I  am  of  opinion,  that  it  is 
the  duty  of  a  referee  to  be  always  present  during  the 
examination  of  the  witnesses,  as  it  is,  at  all  other  times, 
during  the  progress  of  the  trial.  But  when  a  referee 
absents  himself  without  objection^  and  with  the  tacit 
consent  of  the  parties,  it  is  too  late  to  afterwards  ob- 
ject. Should  the  objection  be  taken  at  the  time,  and 
be  overruled  or  disregarded  by  the  referee,  the  court 
would  be  obliged  to  set  aside  his  report.  But  if  no  ob- 
jection is  made  at  the  time,  and  the  parties  go  on  with 
the  examination  of  the  witnesses,  and  finally  |ubmit 
all  the  evidence  to  the  referee  for  his  decision,  they 
must  be  deemed  to  have  waived  the  right  to  afterwards 
object.  For  it  is  but  feir  to  presume  that  no  referee 
would  allow  a  reference  to  proceed  in  his  absence 
against  the  objection  of  the  party. 

In  this  case  it  does  not  appear  that  any  objection 
was  made,  or  any  notice  taken  at  the  trial  of  the  ref- 
eree's  absence.    It  cannot  be  done  now. 

The  order  should  be  aflSrmed,  with  costs. 
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DAVID  R.  DE  WOLF,  Plaintiff,  v.  EBENEZER 
V.  CKANDALL,  GEORGE  UMPHREY,  and 
HENRY  V.  CRANDALL,  Defendants. 

An  action  was  bronght  upon  a  contract,  to  recover  the  first  and 
second  installments  falling  dae  thereon.  The  defendants,  for  a  de- 
fense, set  up  non-perforroance  on  the  part  of  plaintiff,  and  also  a 
connter-claim  for  an  alleged  breach  of  the  same  contract  by  plain- 
tiff. On  the  trial  of  these  issues  the  plaintiff  obtained  a  yerdict 
for  a  sum  much  less  than  the  said  installments. 

In  a  subsequent  action  between  the  same  parties,  brought  to  recover 
subsequent  installments  falling  due  on  same  contract, — Rddy  that 
the  judgment  roll  in  the  former  action  was  sufficient  proof  of  the 
cause  of  action,  and  that  the  former  action  adjudicated  all  matters 
relating  to  any  breach  or  breaches  of  said  contract  on  the  part  of 
the  plaintiff,  or  to  any  counter-claim  of  defendants,  for  damages 
caused  by  said  breaches,  and  therefore  all  testimony  offered  by  the 
defendants  relating  to  said  breaches  or  counter-claim  for  the 
same,  was  properly  excluded. 

The  former  action  was  a  bar  to  any  recovery  by  the  defendant  for 
breaches  of  said  contract,  alleged  and  proved,  or  offered  to  be 
proved,  to  have  been  committed  at  other  times  than  those  alleged 
and  proved  in  the  former  action  by  the  defendants. 

• 

Before  Monell  and  Spencee,  JJ. 

Deoided  IhoemberZX^  1871. 

Exceptions  ordered  to  be  heard  at  the  general  term 
in  the  first  instance.  The  facts  in  the  case  appear  in 
the  opinion  of  the  court. 

Erasttis  OooJce^  for  plaintiff. 

Benedict  &  Benedicfj  for  defendants. 

Bt  the   Couet.— Spencer,  J.— The  action  was 
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brought  tx>  recover  four  instaUments  of  seven  hundred 
and  fifty  dollars  each,  on  a  contract  of  March  3,  1867, 
set  out  in  hoc  verba  in  the  complaint. 

The  answer  denied  the  execution  of  the  contract  set 
out,  and  alleged  as  a  bar  the  non-i>erformance  on  the 
part  of  the  plaintiff. 

The-  answer  also  alleged  by  way  of  counter-claim : 

1.  That  the  plaintiff,  in  violation  of  the  agreement, 
carried  on  business  in  New  York  city,  of  the  same  na- 
ture and  kind  as  that  which,  by  the  agreement,  he  sold 
to  the  defendants,  and  which  he  agreed  not  to  carry  on 
in  said  city. 

2.  That  he  had  done  the  business  of  vessels  of  which 
he  was  part  owner,  and  other  vessels  which  he  could 
control  when  in  this  port. 

3.  That  he  had  bought  and  sold  merchandise  for  and 
to  the  customers  of  the  late  firm  of.  D.  R.  De  Wolf  & 
Co.,  and  other  persons. 

4.  That  he  had  interfered  with,  hindered  and  pre- 
vented the  customers  of  the  late  firm  and  other  persons 
from  doing  business  with  the  defendants. 

6.  That  he  had  interfered,  injured  and  destroyed 
the  good  will  of  the  business  so  agreed  to  be  sold  and 
delivered  to  the  defendants,  to  the  defendants'  damage 
of  two  thousand  dollars  over  and  above  the  plaintiff's 
claim. 

There  was  a  former  action  in  this  court  to  recover 

lie  first  and  second  installments  upon  the  same  con- 

ract.    In  that  action  the  defendants  did  not  take  issue 

pon  the  execution  of  the  agreement  alleged,  but  alleged 

lolations  on  the  part  of  the  plaintiff,  and  set  up  a 

counter-claim  for  breaches  committed  by  him  before  the 

commencement  of  that  action. 

On  the  trial  of  this  action  before  Mr.  Justice  Freed- 
MAK  and  a  jury,  the  plaintiff  proved  his  case  by  put- 
ting in  evidence  the  judgment  roll,  in  a  previous  action 
between  the  same  parties,  wherein  the  plaintiff  recover- 
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ed  a  prior  installment  under  the  same  contract,  which 
was  set  out  in  full  in  the  complaint,  to  which  the  de- 
fendants had  interposed  the  same  identical  defense  and 
counter-claim,  the  recovery  in  said  action  showing  that 
the  defendants  were  allowed  something  by  way  of 
counter-claim. 

The  court  held  that  the  former  action  adjudicated 
the  several  matters  put  in  issue  in  this  suit,  excluded 
the  defense  and  directed  a  verdict  in  favor  of  the  plain- 
tiflF  for  the  amount  of  the  several  installments  claimed, 
with  interest. 

The  defendants  excepted  to  these  rulings  of  the 
court,  and  the  exceptions  were  directed  to  be  heard  in 
the  first  instance  at  general  term. 

The  record  of  the  judgment  in  a  former  action  to 
recx)ver  the  first  installments  that  became  due  and  pay- 
able on  the  contract  set  forth  in  the  complaint  in  this 
action  was  suflScient  proof  of  the  cause  of  action  on 
part  of  the  plaintiff. 

In  that  former  action  the  defendant  set  up  and 
proved  breaches  of  the  contract  of  the  same  character 
as  those  proved  and  oflfered  to  be  proved  in  this  action. 
The  only  difference  between  them  was  in  regard  to  the 
time  at  which  they  occurred  ;  the  breaches  alleged  and 
proved  or  attempted  to  be  proved  being  at  a  later  date 
than  those  claimed  and  established  in  the  first  action. 

I  hold  that  the  former  action  is  a  bar  to  any  recovery 
by  the  defendant  for  breaches  alleged  to  have  been 
committed  at  a  subsequent  date,  of  a  like  character  as 
those  alleged  or  established  in  the  first  action.  A  party 
cannot  sever  damages  of  a  like  chaj^cter  and  bring 
different  actions  for  different  portions. 

The  exceptions  should  be  overruled  and  the  plaintiff 
have  judgment  on  his  verdict. 
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FREDERICK  R.  SCHETTLER,  Plainteff  akd  Ap- 
pellant, V.  LAWRENCE  S.  SMITH,  Defbkd- 
AKT  AND  Respondent 

One  tenant  in  common  received  all  the  rents  and  profits  of  the  estate, 
and  accounted  to  his  co-tenant  for  her  share  thereof,  and  on  one 
occasion  had  accounted  and  credited,  and  paid  to  his  co-tenant,  as 
her  share,  a  larger  amomit  than  she  was  entitled  to.  Such  an  ac- 
count and  payment  being  voluntary  and  without  any  mistake  of  fact, 
on  the  part  of  the  person  making  the  same,  does  not  operate  as  an 
accooBt  stated  and  estop  the  latter  from  going  behind  it,  except  for 
fraud  or  mistake,  nor  do  the  facts  justify  the  theory  that  such  an  over- 
payment constitutes  a  debt  between  the  tenants,  that  must  be  alleged 
and  set  up  in  an  action  brought  for  an  accounting,  as  a  counter- 
claim, on  the  part  of  the  tenant  making  the  same.  In  the  final  ac- 
counting between  the  tenants,  the  tenant  receiving  the  rents  should 
be  allowed  for  all  payments  made  to  his  co-tenant  as  a  pfirt  of  the 
common  fund,  and  although  at  a  stated  time  he  had  accounted  for 
and  paid  more  than  he  was  liable  to 'pay,  or  in  excess  of  the  precise 
sum  due,  it  must  be  considered  as  a  payment  on  account,  and 
should  be  pleaded  and  proved  as  such. 

Before  Monell  and  Spenoeb,  JJ. 

Decided  December  81, 1871. 

Api)eal  from  a  judgment  entered  upon  the  report  of 
a  referee.  ^ 

The  i)arties  were  the  owners,  as  tenants  in  common, 
of  certain  real  estate  in  this  city. 

The  complaint  alleged  that  the  defendant  had  re- 
ceived the  rents  and  profits  of  the  estate  and  had  not 
accounted  to  the  defendant  for  any  portion  of  it  The 
answer  averred  that  the  defendant  had  over-paid  the 
plaintiffs  testator  and  devisor,  on  account  of  such 
rents. 

VOL.  II.— 2 
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The  action  was  tried  by  a  referee,  who  found, 
amongst  others,  the  following  facts : 

That  on  February  22,  1868,  Julia  Smith  died  with- 
out issue  and  intestate. 

That  on  February  6, 1867,  Cornelia  H.  Smith,  having 
previously  married  the  plaintiff,  died,  leaving  a  last 
will,  whereby  she  devised  all  her  estate  to  the  plaintiff, 
and  appointed  Timothy  O.  Howe  executor  thereof. 

That  on  January  27,  1869,  the  will  was  proved,  and 
Howe  having  failed  to  qualify  as  executor,  letters  of 
administration,  with  the  will  annexed,  were  duly  issued 
to  the  plaintiff. 

That  the  defendant  received  the  rents  of  the  premises 
since  the  month  of  May,  1862,'  to  August  1,  1869, 
amounting  in  the  whole  to  seven  thousand  five  hundred 
dollars,  and  paid  on  account  of  taxes,  repairs,  and 
-other  expenses  of  the  premises  during  the  same  period, 
the  sum  of  three  thousand  one  hundred  and  eighty 
dollars  and  thirty-five  cents,  leaving  the  net  rents 
amounting  to  four  thousand  three  hundred  and  nine- 
teen dollars  and  sixty-five  cents,  of  which  the  plaintiff 
would  have  been  entitled  to  one-third  as  the  devisee 
and  representative  of  Cornelia  H.  Smith ;  but  the  de- 
fendant had  in  the  lifetime  of  the  said  Cornelia  H. 
Smith,  to  wit,  in  the  year  1866,  largely  over-paid  her  the 
portion  of  rents  to  which  she  was  entitled,  whereby 
Cornelia  H.  Smith  became  indebted  to  the  defendant ; 
and  that  there  is  nothing  due  on  account  thereof  by  the 
•defendant  to  the  plaintiff,  either  individually  or  as  ad- 
ministrator of  Cornelia  H.  Smith. 

That  the  defendant,  on  or  about  January  1,  1866, 
rendered  an  account  of  moneys  received  and  paid  for 
her  to  Mrs.  SchetUer,  wife  of  the  plaintiff,  in  which,, 
among  other  credits,  he  credited  her  with  two  thousand 
and  seventy-five  dollars,  as  her  share  of  rents  of  the 
property  in  the  complaint  mentioned  up  tolkfay  1, 1865, 
and  showing  a  balance  of  three  thousand  two  hundred 
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and  ninety-nine  dollars  and  seventy  cents  due  to  her, 
and  the  balance  of  account  was  paid  to  Mrs.  Schettler 
in  conformity  to  said  statement,  and  by  her  receivnL 

That  the  account  was  accepted  by  Mrs.  Schettler. 

That  there  was  no  evidence  that  the  account  ever 
had  been  objected  to  by  the  defendant,  or  by  Mrs. 
Schettler  or  her  representatives. 

That  the  account  was  rendered  and  money  paid 
under  no  mistake  of  fact  on  the  part  of  the  defendant, 
and  at  the  time  of  rendering  the  account  it  was  stated 
to  Mrs.  Schettler  on  the  part  of  defendant  that  it  was 
an  over-payment. 

That  the  defendant  promised  by  his  letter,  written 
May  4,  1865,  that  Mrs.  Schettler  should  be  allowed  in- 
terest on  aU  her  moneys  in  the  defendant's  hands. 

The  referee  decided  as  matter  of  law : 

That  the  defendant  was  not  estopped  in  this  acti6!n 
by  the  rendering  and  settlement  of  the  account  afore- 
said, from  showing  that  the  above-mentioned  sum  of  two 
thousand  and  seventy-five  dollars  exceeded  the  share 
of  the  rents  to  which  Cornelia  H.  Schettler  was  en- 
titled. 

That  the  defendant  was  entitled  to  judgment  for  the 
dismissal  of  the  complaint,  with  costs. 

On  the  trial  the  defendant' put  in  evidence  an  ac- 
count made  up  to  May  1,  1866,  in  which  Mrs.  Schettler 
was  credited  with  two  thousand  and  seventy-five  dol- 
lars, as  her  share  of  the  rents,  and  showing  a  balance 
of  three  thousand  two  hundred  and  ninety-nine  dollars 
and  seventy  cents  due  to  her,  which  balance  the  de- 
fendant paid  to  her,  about  January,  1866. 

The  whole  amount  received  to  August  1,  1869,  the 
time  the  suit  was  brought,  was  seven  thousand  five 
hundred  dollars,  leaving  a  balance,  after  deducting 
taxes,  &c.,  of  four  thousand  three  hundred  and  nine- 
teen dollars  and  sixty-five  cents,  the  one-half  of  which 
was  less  than  the  sum  which  had  previously  been  paid 
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to  Mrs.  Schettler ;  thus  creatiiig  wliat  was  the  over-pay- 
ment. 

It  was  proved  that  the  defendant  sent  a  Mr.  Cock- 
roft  to  Mrs.  Schettler  with  a  check  for  the  balance  paid 
in  January,  1866.  The  latter  testified:  I  called  on 
her  in  January,  1866,  at  Irving  House,  Twelfth-street, 
New  York.  She  told  me  she  wanted  to  go  to 
Europe,  on  account  of  her  husband's  health.  She 
wished  I  would  see  her  brother,  the  defendant,  and 
get  him  to  render  her  a  statement  I  went  down  to 
defendant's  store  and  he  handed  me  that  account.  I 
took  it  to  her.  I  told  her  that  was  the  account  her 
brother  had  given  me,  and  he  had  given  her.  She 
looked  over  it  and  said  that  would  not  give  her  money 
to  go  to  Europe  with.  I  told  her  that  her  brother  had 
advanced  her  more  than  she  was  entitled  to  on  the  rent 
account ;  that  she  was  only  entitled  to  one-third.  I 
afterwards  saw  Mr.  Smith. 

Q.  What  request  did  she  make  of  you,  if  any  ? 

A.  She  wanted  to  get  more  money,  and  asked  me 
if  I  would  not  see  her  brother.  I  took  her  a  letter  of 
credit  for  three  hundred  pounds  with  letter  of  intro- 
duction, and  delivered  them  to  her.  She  said  she  was 
going  on  January  20,  I  believe,  but  could  not,  as  her 
husband  could  not  get  his  naturalization  papers. 

Q.  Did  you  subsequently,  at  her  request,  obtain  any 
money  from  Mr.  Smitn,  the  defendant  ? 

A.  In  February,  at  Ashland  House,  she  requested 
me  to  call  on  her  brother  and  get  a  check.  I  went  to  him ; 
then  {  went  back  to  her  and  she  told  me  to  sign  the 
receipts  and  get  check.  I  got  check ;  about  three  thou- 
sand three  hundred  dollars,  as  near  as  I  can  remember, 
and  signed  receipt.  I  handed  lier  the  check,  and  she 
handed  it  to  her  husband. 

Q.  When  you  stated  to  her  that  her  brother  had 
advanced  to  her  more  than  due  on  the  Henry-street 
property  what  did  she  say ! 
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A.  She  said  it  was  very  kind  of  him. 

Being  cross-examined  the  witness  testified : 

I  said  the  defendant  had  given  her  more  than  her 
share.  The  check  and  account  were  not  given  at  the 
same  time. 

The  plaintiff  requested  the  referee  to  find  as  fiwts : 

1.  That  the  defendant  is  not  entitled  to  go  into  an 
examination  of  the  accounts  prior  to  May  1, 1866^  of  the 
rents  in  the  complaint  mentioned. 

2.  That  the  defendant  is  chargable  with  interest  on 
the  amounts  of  the  moneys  in  his  hands  from  the  date 
of  their  receipt. 

Which  the  referee  refused. 

The  plaintiff,  having  excepted,  appealed  from  the 
judgment. 

Mr.  Albert  SticJcney^  for  appellant 

Mr.  J.  W.  Fowler^  for  respondent. 

Bt  the  Couet. — Monell,  J. — It  was  objected  on 
the  trial  that  if  the  defendant  had  paid  to  Mrs.  Schett- 
ler  a  greater  sum  than  she  was  entitled  to,  as  her  share 
of  the  rents  received  by  him,  it  could  be  made  available 
as  a  defense,  only  by  way  of  a  counter-claim  ;  and  as 
no  counter-claim  was  pleaded,  all  evidence  in  respect 
to  such  a  payment  was  improper.  It  is  now  further 
objected,  that  the  account  of  May,  1866,  and  the  pay- 
ment under  it,  having  been  voluntary,  and  made  with  • 
out  any  mistake  of  fact  on  the  part  of  the  defendant, 
it  operates  as  an  account  stated,  and  estops  the  de- 
fendant from  goiug  behind  it,  except  for  fraud  or  mis- 
take. 

It  is  conceded,  that  taking  the  account  of  rents 
received  during  the  whole  period,  from  May,  1862,  to 
August,  1869,  and  deducting  the  taxes,  &c.,  paid  by 
the  defendant,  and  the  sum  paid  to  Mrs.  Schettler  in 
January,  1866,  she  has  received  a  sum  greater  than  hei 
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share  of  such  rents.  When  the  payment  was  made  in 
Jannary,  1866,  Mrs.  Schettler  was  told,  and  she  dis- 
tinctly nnderstood,  that  it  was  more  than  her  share,  and 
she  received  it  with  the  remark,  that  it  was  very  kind 
of  the  defendant. 

The  objection,  that  this,  at  most,  created  a  debt,  dne 
from  Mrs.  Schetlier  to  the  defendant,  which  would  be 
the  subject  of  a  counter-claim,  if  so  pleaded,  does  not 
seem  to  me  to  be  well  taken.  As  I  view  it,  it  was  a  pay- 
ment made  by  one  tenant  in  common  to  his  co-tenant, 
of  a  part  of  a  common  fund,  which,  unless  estopped  by 
his  own  acts,  he  had  the  right  to  bring  into,  and  make 
a  part  of  the  final  settlement  between  them.  And, 
therefore,  throwing  the  account  of  May,  1865,  out  of 
view,  such  payment  created  no  debt,  but  was  a  pay- 
ment on  account,  although  in  excess  of  the  precise  sum 
due. 

The  defendant,  therefore,  correctly  pleaded  it  as  a 
payment. 

The  principle  upon  which  an  account  stated  is  made 
conclusive  against  the  party  who  receives  it^  is,  that  if 
he  omits  to  object,  he  is  deemed  to  acquiesce  in  its 
correctness ;  and,  hence,  he  is  estopped  from  after- 
wards questioning  its  accuracy.  But  the  principle  does 
not  apply  to  the  party  who  furnishes  the  account.  As 
to  him,  it  contains  certain  admissions  and  is  generally 
regarded  to  be  correct,  but  it  is,  nevertheless,  open  to 
explanation  for  any  omissions  or  mistakes. 

There  was  nothing  in  the  account  itself,  nor  the  cir- 
cumstances under  which  it  was  rendered  to  Mrs.  Schett- 
ler, which  estopped  the  defendant  from  showing,  that 
the  balance  appearing  to  be  due  to  her,  was  in  excess 
of  her  share.  And  it  seems  to  me,  that  when  they 
came  to  have  a  final  settlement,  he  had  the  right  to 
show  the  over-payment  previously  made,  as  exhaust- 
ing her  share  of  the  rents  afterwards  received. 

It  would  be  highly  inequitable  to  allow  the  plain- 
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tifi's  testator  to  receive  a  voluntary  over-payment  which 
she  had  herself  solicited  and  acknowledged,  and  then 
to  disallow  such  payment,  in  the  subsequent  accounts 
between  her  and  her  co-tenant.  The  ground  upon 
which  the  plaintiff  seeks  to  exclude  such  payment, 
is  too  narrow  and  technical,  and  should  be  disre- 
garded. 

The  effect  which,  perhaps,  might  otherwise  be  given 
to  the  account  rendered  by  the  defendant,  as  an  ac- 
count stated,  is,  in  my  judgment,  entirely  removed  by 
the  clear  understanding  of  the  parties,  that  the  balance 
struck  was  in  excess  of  the  plaintiff 's  share ;  and  it  is 
fair  to  presume,  that  they  each  intended  and  expected, 
that  the  defendant  would  reimburse  himself  from  the 
future  rents. 

That  he  should  be  allowed  to  do  so,  is  quite  agree- 
able to  equity  and  good  conscience ;  and  I  think  the 
defendant  should  be  satisfied  that  the  over-payment 
is  not  now  brought  in,  as  a  claim  against  him,  or  the 
estate  which  he  represents. 

The  judgment  should  be  affirmed. 


JABEZ  A.  BOSTWICK,  Plaintiff,  v.  JOSEPH  W. 

WILDEY  AND   OTHERS,  DEFENDANTS. 

At  the  time  of  entry  of  judgment  in  this  action,  defendant  Wildey 
was  in  the  custody  of  the  sheriff  under  the  order  of  arrest.  No  ex- 
ecution was  issued  against  his  person  until  more  than  seven  months 
after  the  entry  of  the  judgment,  and  after  seyeral  terms  of  the  court 
had  interrened. 

In  this  action  against  the  bail  it  was  clained  by  defendants  that  no 
action  would  lie,  as  they  were  relieyed  from  their  obligation  by 
leason  of  the  neglect  of  the  plaintiff  in  charging  the  defendant 
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Wildey  in  execation  for  more  than  three  months  after  the  last  day 
of  the  term  of  the  court  sacceeding  the  time  of  judgment,  as  -ptth 
Tided  in  the  statute  (3  R,  8.  556,  §  86)  which  provides  that  in  case 
of  such  neglect,  the  defendant  may  be  discharged  by  a  supersedeas, 
and  shall  not  be  liable  to  arrest  upon  any  execution  issued  on  the 
judgment.  In  this  case  no  supersedeas  was  applied  for  or  ob- 
tained from  the  court,  discharging  Wildey,  but  he  was  discharged 
about  a  month  after  judgment  by  giving  baiL 

Bddj  that  the  defendant  Wildey,  under  the  circumstances,  was  not 
entitled  to  a  supersedeas,  as  he  was  not  in  custody  at  the  expiration 
of  the  three  months,  &c. 

That  until  actually  discharged  from  custody  hy  a  eupersedeaSy  the  de- 
fendant Wildey  continued  to  be  liable  to  arrest  upon  the  execution 
issued  upon  the  judgment. 

That  an  actual  discharge  under  a  supersedeas  would  have  exonerated 
his  person  from  arrest  and  relieved  his  bail  from  their  engagement 
that  he  should  at  all  times  render  himself  amenable  to  the  pro- 
cess of  the  court,  &c. 

But  it  will  not  do  for  the  bail  to  merely  show  a  state  of  facts,  which| 
if  improved  and  acted  upon,  might  have  procured  a  supersedeas. 

Kothing  short  of  a  supersedeas  actually  obtained  will  exonerate  the 
defendant  or  his  bail,  and  Wildey  not  having  obtained  one,  his 
bail  was  bound  to  render  him  amenable  to  the  process  of  the 
court. 

The  execution  against  the  person  of  Wildey  was  properly  issued,  and 
upon  its  being  returned  **not  found,"  the  bail  are  liable. 

Before  Monell  and  Spenobb,  JJ. 

Decided  December  81,  1871. 

The  action  was  upon  an  undertal^ing  given  upon 
the  arrest  of  the  defendant  Wildey. 

The  defendant  was  arrested  on  July  2,  and  the 
undertaking  was  given  on  August  10, 1869.  Judgment 
in  the  action  was  entered  on  July  10,  1869,  when  an 
execution  against  the  proi)erty  was  issued  and  re- 
turned unsatisfied. 

An  execution  against  the  person  of  the  defendant 
was  not  issued  until  March  1  1870. 


BOBTWICK  V.  WILDET.  26 

Opinion  of  Monell,  J. 

The  court  dismissed  the  complaint,  and  the  plaintiff 
excepted. 

The  exception  was  ordered  to  be  heard  at  the  general 
term,  in  the  first  instance. 

Mr.  D.  M.  Porter y  for  plaintiff. 

Mr.  R.  If.  Wait€j  for  defendants. 

Bt  the  Coukt.— Monell,  J. — ^At  the  time  of  enter- 
ing judgment,  in  the  action  against  Wildey,  he  was  in 
the  actual  custody  of  the  sheriff,  under  the  order  of 
arrest ;  and  as  the  execution  against  his  person  was 
not  issued  until  more  than  seven  months  after  the 
entry  of  judgment,  and  after  the  intervening  of  several 
terms  of  the  court,  it  is  claimed  that  an  action  does 
not  lie  against  the  bail. 

The  provision  of  the  statute  (2  B.  S.  556,  §  36)  is, 
that  when  a  defendant,  at  the  time  judgment  shall  be 
entered  against  him,  shall  be  in  the  custody  of  the 
sheriff  upon  process  in  the  suit,  the  plaintiff  shall 
charge  such  defendant  in  execution,  within  three 
months  after  the  last  day  of  the  next  following  term. 
And  if  he  neglect  so  to  do  (section  37)  such  defendant 
may  be  discharged  from  custody,  by  a  supersedeas ; 
and  after  being  so  discharged,  he  shall  not  be  liable  to 
be  arrested  upon  any  execution  upon  the  judgment. 

In  this  case  no  supersedeas  was  obtained  from  the 
court  discharging  the  defendant,  but  about  a  month 
after  judgment  was  entered,  he  gave  bail  and  was  thus 
discharged. 

The  engagement  of  the  defendants  who  signed  the 
undertaking  in  suit,  was,  that  the  defendant  should, 
at  all  times,  render  himself  amenable  to  the  process 
of  the  court,  &c.  And  a  provision  of  the  Code  ex- 
onerates bail,  by  the  legal  discharge  of  their  principal 
from  the  obligation  to  render  himself  amenable  to 
process.    (Code,  §  191). 
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Tne  question  then  arises,  could  the  defendant  be 
arrested  on  execution  upon  the  judgment  i  If  he  could 
not  be,  then  the  bail  are  discharged. 

The  section  of  the  Revised  Statutes  to  which  I  have 
referred,  seems  to  require  in  all  cases  a  supersedeas  to 
be  allowed  by  a  judge  of  the  court,  as  the  means  of 
procuring  a  discharge,  and  it  would  seem  to  be  only 
after  such  a  discharge,  that  the  defendant  is  exempted 
from  arrest  upon  execution.  The  defendant  in  tjie 
judgment  was  discharged  from  the  arrest  by  giving 
bail ;  and  when  the  three  months,  after  the  end  of  the 
next  term,  following  the  entry  of  judgment,  had  ex- 
pired, he  was  no  longer  in  the  custody  of  the 
sheriff,  and  the  provision  of  the  statute  would,  pro- 
bably, have  no  application,  and  a  supersedeas 
would  not  be  granted.  The  office  of  that  writ  is  to 
stay  proceedings  at  law,  so  that  no  further  action  can 
be  taken  upon  the  judgment ;  or,  as  declared  by  the 
statute,  rendering  the  defendant  no  longer  liable  to 
arrest  upon  it 

The  purpose  of  the  statute  is,  to  enable  an  im- 
prisoned debtor  to  avail  himself  of  the  provisions  of  the 
statute  concerning  voluntary  assignments,  by  a  debtor 
imprisoned  in  execution  in  civU  cases  (2  Ji.  S.  81) 
whereby  he  may  be  discharged  from  imprisonment,  by 
compelling  the  creditor,  within  a  fixed  time,  to  sue  out 
an  execution  against  the  person  of  his  debtor ;  or  if  he 
failed  to  do  so,  to  have  his  right  taken  away  by  a  sui)er- 
.  sedeas  at  the  instance  of  the  debtor. 

It  is  clear,  however,  that  the  defendant  must  be  in 
the  actual  custody  of  the  sheriff,  under  process  in  the 
action,  at  the  time  judgment  is  rendered.  And  I  think 
it  is  also  clear,  that  he  must  be  and  remain  in  such 
actual  custody,  until  the  expiration  of  the  time  limited 
for  charging  him  in  execution.  Indeed,  if  he  be  not  in 
custody  at  that  time,  I  do  not  see  how  the  court  could 
relieve  him  under  the  statute,  which,  in  that  event, 
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would  be  satisfied  by  his  mere  custody  at  the  moment 
judgment  was  entered,  although  released  on  bail  im- 
mediately afterwards.  Such  I  understand  to  be  the 
construction  of  the,  statute  in  Wells  v.  Jones,  2  Abb. 
Pr.  20,  where  the  court  say,  the  defendant  being  at 
large  on  bail,  "the  only  thii^  he  could  do  was  to  be 
surrendered  by  his  bail  into  actual  custody,  and  then 
apply  for  a  supersedeas  after  the  proper  time  had 
elapsed.' ' 

It  seems  to  me,  therefore,  that  the  defendant  could 
not  have  had  a  supersedeas  after  he  was  discharged  on 
bail,  unless  he  had  been  first  surrendered  by  his  bail, 
and  then  had  remained  in  custody  the  proper  time. 

But  however  that  may  be,  there  cannot,  I  think,  be 
a  doubt  that  until  discharged  from  custody  bp  a  super- 
sedeas  the  defendant  remained  liable  to  be  arrested 
upon  an  execution  upon  the  judgment.  Such  a  dis- 
charge would  have  exonerated  his  person  from  arrest, 
and  relieved  his  bail,  and  might  have  been  set  up  as  a 
defense  to  the  action  against  them.  But  it  will  not  do 
for  the  bail  to  merely  show  a  state  of  facts  which  might 
have  procured  a  sai)ersedeas.  Nothing  short  of  a 
supersedeas  actuaUy  obtained,  will  exonerate  the  de- 
fendant  or  his  bail.  The  defendant  not  having  obtained 
such  supersedeas,  his  bail  was  bound  to  render  him 
amenable  to  the  process  of  the  court.  The  execution 
against  his  person  was  properly  issued,  and  upon  its 
being  returned  not  found,  the  bail  are  liable.  Section 
288  of  the  Code,  as  amended  in  1870,  may  be  regarded 
as  a  substitute  for  the  section  in  th^  Revision.  But  it 
does  not  make  any  essential  change  nor  aid  the  defend- 
ants, even  if  it  could  be  applied  to  this  case. 

A  careful  examination  of  the  statute  has  changed 
my  first  impressions,  which  were  favorable  to  the  de- 
fendants. 

The  exceptions  must  ^e  sustained,  the  order  dis- 
missing the  complaint  set  aside,  and  a  new  trial  granted, 
with  costs  to  the  plaintiflfto  abide  the  event. 
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CHARLES  F.  HOLTZ,  Plaintiff  and  RESPONDEirr, 
V.  HENRY  G.  SCHMIDT  and  EMIL  CUNTZ, 
Defendants  and  Appellants. 

a  coart  has  power  to  compel,  by  a  subpoena  dueea  tecum^  the  pro- 
duction by  a  party  of  his  books  or  papers;  and  upon  their  produc- 
tion the  court  will  be  in  a  position  to  decide  upon  their  introduction 
in  evidence,  and  as  to  the  competency  of  such  evidence  as  they  pro- 
vide. 

A  court  or  referee  should  not  in  the  first  instance  order  the  produc- 
tion of  the  books  and  papers  as  in  this  case,  and  on  the  failure  of 
such  production  on  a  m6tion  to  punish  the  witness  for  his  dis- 
obedience, hold  that  the  witness  was  not  subject  to  punishment  on 
the  ground  that  such  production  would  not  entitle  the  plaintiff  to 
inspect  the  books  at  the  trial.  The  inspection  alone  could  de- 
termine that  question. 

A  party  cannot  be  compelled  by  order  to  produce  his  books  to  obtain 
evidence  of  a  secondary  character,  where ,  it  appears  that  evidence 
of  a  better  character,  to  the  same  facts,  could  have  been  obtained 
from  other  sources,  and  from  the  testimony  of  living  witnesses. 

The  application  must  show  that  the  discovery  is  needed,  and  neces- 
sary ;  and  certainly  that  cannot  be  the  situation  when  it  appears 
there  are  other  and  better  means  of  obtaining  the  same  evidence. 

Before  Monell  and  Spenoeb,  JJ. 

Decided  December  81, 1871. 

Appeal  from  an  order  granting  an  inspection,  &c., 
of  defendants'  books, 

Dnring  the  trial  of  this  action  by  a  referee,  the  de- 
fendant Schmidt  was  snbpoenaed,  duces  tecurriy  to  pro 
dnce  the  books  of  account  of  the  defendants.     Failing 
to  produce  them,  a  motion  was  made  to  punish  the 
witness  for  the  disobedience,  which  motion  was  denied 
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by  the  referee,  on  the  ground  that  the  production  of 
the  books,  for  the  purpose  indicated  by  the  plaintiff, 
at  the  trialj  would  not  entitle  the  plaintiff  to  insi)ect 
them. 

A  motion  was  then  made,  upon  the  ])etition  of  the 
plaintiff,  to  the  special  term,  for  an  order  for  an  in- 
spection, &c.,  of  the  books,  and  an  order  for  such  in- 
spection, &c.,  was  there  made,  from  which  this  appeal 
was  taken  by  the  defendants. 

The  order  contained  the  following : 

'^  It  is  ordered  and  adjudged,  that  said  plaintiff  and 
his  said  attorneys,  or  either  of  them,  during  twenty  days 
from  and  after  the  entry  and  service  of  this  order,  have 
inspection  at  the  store  of  the  defendants,  in  New  York 
city,  during  the  usual  business  hours,  of  their  delivery 
books,  cash  books,  sales  books  and  ledgers,  containing 
^itries  relating  to  sales  made  by  the  defendants  in  the 
years  1867,  1868  and  1869,  of  wines  and  liquors,  such 
as  mentioned  in  the  complaint,  and  that  said  plaintiff 
have  permission  to  take  copies  from  said  books  con- 
taining entries  of  sales  made  by  defendants  to  the 
plaintiff,  and  John  Linneman,  Park  &  Tilford,  and 
Acker,  Merrill  &  Co.,  and  showing  the  prices,  quanti- 
ties and  qualities  of  the  wines  and  liquors  sold,  and 
the  discounts  and  allowances  on  such  sales,  and  that 
the  said  defendants  verify  the  same  when  made :  and 
it  is  further  ordered,  that  in  case  of  the  non-compliance 
of  the  defendants  with  the  requirements  of  this  order 
within  the  time  aforesaid,  the  answer  of  the  defendants 
be  stricken  out." 

Mr.  Charles  Tracy ^  for  appellants. 

Mr.  Charles  Wehle,  for  respondent. 

Bt  the  Court.— MomsxL,  J.— The  referee  was 
probably  premature  in  deciding  that  the  production  of 


go  HOLTZ  t.  SCHMEDT. 


Opmion  of  Muabli^  J. 


the  books  at  the  trial,  wonld  not  entitle  the  plaintiff 
to  in8X)ect  them.  The  proper  course  would  have  been, 
to  have  compelled  the  production  of  the  books,  and 
then  to  have  determined  as  to  their  competency  as  evi- 
dence. 

I  took  occasion  in  Central  National  Bank  v.  Arthur, 
2  Sweeny^  194,  to  folly  examine  the  question  of  the 
power  of  the  court  (and  the  referee  now  has  the  same 
power  as  the  court),  to  compel,  by  subpoena  dtLces 
tecum^  the  production  by  a  party  of  his  books  or  papers, 
and  the  conclusion  in  that  case  was  that  the  court  had 
the  power.  Upon  their  production,  the  referee  would 
have  been  in  a  position  to  decide  ux)on  their  com- 
petency, and  his  decision  could  have  been  reviewed 
only  on  appeal. 

The  form  or  order  in  which  the  referee  met  the  ques- 
tion, however,  is  not  material,  and  he  may  have  been 
entirely  right  in  the  decision  he  made  as  to  the  incom- 
petency of  the  evidence  ;  but  I  think  the  ground  upon 
which  he  placed  his  decision  was  erroneous.  The 
books  of  a  tradesman  are  always  competent  evidence 
against  himself,  but  that  does  not  make  it  proper  to 
always  admit  them  in  evidence.  They  may  be  ex- 
cluded where  it  does  not  appear  that  they  bear  any 
relation  to  the  subject  of  the  controversy.  But 
if  they  do,  and  contain  admissions  or  other  evi- 
dence against  the  party,  they  are  certainly  competent. 
Therefore,  the  referee  was,  I  think,  in  error  in  sup- 
posing that  the  only  use  of  the  defendants'  books,  in 
this  action,  would  be  to  assist  the  witness  in  giving  his 
testimony. 

But  I  think  they  should  have  been  produced  in 
obedience  to  the  subpoena,  and,  when  produced,  it 
would  have  been  time  enough  to  have  decided  upon 
their  competency.  Had  this  view  of  his  powers  been 
taken  by  the  referee,  the  motion  which  resulted  in  the 
order  appealed  from,  would  have  been  unnecessary. 
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And  we  tbiiik  the  party  should  again  go  before  the 
referee  with  this  enunciation  of  the  views  of  the 
court. 

But  there  is  a  fatal  objection  to  the  order  itself. 

The  object  sought  for  was,  to  obtain  evidence  of 
sales  made  by  the  defendants  to  the  plaintiff  and  others 
named  in  the  order.  There  was  no  allegation  that  the 
evidence  could  not  be  obtained  from  other  sources.  In- 
deed it  is  quite  clear  that  it  could  have  been.  The 
plaintiff  knew  of  and  could  testify  as  to  the  sales  to 
himself ;  and  the  other  persons  named  were  competent 
as  witnesses  to  testify,  as  to  the  sales  to  themselves. 
It  is  indispensable  that  the  petitioner,  upon  these  ap- 
plications, should  show  that  this  discovery  is  needed  ; 
and  it  cannot  be,  if  there  are  other  means  of  obtaining 
it  (Pegram  v.  Carson,  10  Abb.  Pr.  340,  346). 

The  order  should  be  reversed,  with  costs. 


MORRIS  RAPHAELSKY,  Plaintiff  aih)  Respond. 
ENT,  V.  JAMES  LYNCH,  Sheeiff,  &c.,  Defend- 
ant AND  Appellant. 

A  motion  for  a  new  trial  on  the  grounds  of  newly-discovered  evi- 
dence, may  be  made  after  judgment. 
The  practice  in  this  regard,  considered  and  reviewed. 
Statement  of  the  principles  settled  in  regard  to  granting  new  trials  on 
the  ground  of  newly-discovered  evidence. 
a.  The  testimony  must  have  been  discovered  since  the  former 

trial. 
'b.  It  must  be  such  as  could  not  have  been  obtained  with  reason- 
able care  and  diligence  before. 

c.  It  must  be  material  to  the  issue 

d.  It  must  go  to  the  merits  of  the  case,  and  not  to  impeach  the 
character  of  former  witnesses. 
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e.  It  mmt  not  be  merdj  ciimslaliTe  to  the  erideaoe  on  foimer 

tmL 
/.  Hie  fiietf  must  be  ftrong,  and  the  puty  offering  tbem  free 
from  laches  or  neglect. 

The  rales  of  the  supreme  ooort  of  1799,  dtnfiMg  mmt  irialt  afl^JMd{^ 
wunl,  snd  thdr  effect,  and  their  eraskm  andnoD-enfotoement^— C(m- 
sidered. 

The  act  of  18S3  {Law$  of  18S2,  dL  18)  authorised  motioDS  for  new 
trials  on  the  groond  of  newly-dbcorered  erideooe,  after  judgment, 
and  pncticaUy  repealed  the  rales  <rf  1799.  From  18SS  to  the 
enactment  of  the  Code  in  1848,  the  pracdoe  waa  baaed  npon  this 
sUtate. 

After  the  enactment  of  the  Oode,  the  qne8ti<m  arose  as  to  whether 
the  act  of  1882  was  not  repealed  by  the  provisions  thereof. 

All  the  decirions  reviewed,  including  Folger  e.  Fitahngh,  41  IT.  F. 
298,  and  as  a  condnsion  therefrom, — EM^  that  the  act  of  1882  is 
now  in  fall  force  and  effect,  and  is  not  inconsistent  with  the  pro- 
Tiflons  of  the  Code,  and  that  motions  for  new  trials,  npon  the 
ground  of  newly-discovered  evidence,  will  be  entertained  and  de- 
cided by  the  coart  t^fter  judgmeiU  in  the  action. 

Before  Baeboto,  Ch.  J.,  and  Joites  and  McCuisot,  JJ, 

Bedded  December  81,  187t 

A})peal  from  an  order  of  the  special  term,  denying  a 
motion  for  a  new  trial  on  the  gronnd  of  newly-dis- 
covered evidence,  made  after  judgment  had  been  en- 
tered in  the  action.  The  points  on  the  appeal,  and  the 
fkcts  that  formed  the  basis  of  this  decision,  fally  appear 
in  the  opinion  of  the  conrt. 

Brown^  HaU  &  Vanderpoely  for  defendant  and  ap- 
pellant. 

Paris  G.  Cflaric  and  John  8.  Woodward^  for  plain- 
tiff and  respondent 

By  the  Cotjbt.— MoCttnn,  J.— This  is  a  motion  for 
a  new  trial,  on  the  gronnd  of  newly-discovered  evidence. 
The  controversy  arose  about  a  quantity  of  tobacco  which 
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defendant,  on  Jannary  7,  1864,  levied  on,  as  sheriff  of 
the  county.  Plaintiff  undertook  to  prove  that,  some  few 
days  before  the  levy  by  the  sheriff,  the  property  had  been 
transferred  to  him  throngh  the  assignment  of  warehouse 
receipts.  The  testimony,  although  very  much  shaken 
by  a  severe  cross-examination,  was  believed  at  the  time 
by  the  jury,  and  they  found  a  verdict  for  nearly  five 
thousand  dollars  for  plaintiff.  Affidavits  are  now 
presented  to  us,  showing  that  newly-discovered  evi- 
dence exists,  and  that  that  evidence  will  show  this  suit 
to  be  a  conspiracy  on  the  part  of  the  plaintiff  and 
others,  and  that  their  design  was  to  use  this  court  to 
enable  them  to  carry  out  their  fraud  against  the  sheriff. 
I  need  not  say,  that  if  such  a  conspiracy  exists,  or  has 
existed  on  the  part  of  the  plaintiff,  as  is  shadowed 
forth  in  the  affidavits,  it  is  the  duty  of  this  court  to 
intercept  it  at  once. 

The  following  principles  are  settled  in  regard  to 
granting  new  trials  on  the  ground  of  newly-discovered 
evidence.  The  testimony  upon  which  the  motion  is 
based  must  have  been  discovered  since  the  former  trial. 
It  must  be  such  as  could  not  have  been  obtained  with 
reasonable  care  before ;  it  must  be  material  to  the  issue ; 
it  must  go  to  the  merits  of  the  case,  and  not  to  impeach 
the  character  of  former  witnesses.  It  must  not  be 
cumulative, — ^the  facts  must  be  strong,  and  the  party 
offering  them  free  from  laches.  The  affidavits  presented 
with  the  case  here  show  that  the  facts  contained  therein 
were  discovered  since  the  trial.  They  show  a  conspir- 
acy to  enable  suit  to  be  brought  against  the  sheriff ; 
and  these  facts  were  not  discovered  until  a  quarrel  took 
place,  after  the  trial,  between  the  plaintiff  and  the  party 
from  whom  he  claimed  title  and  the  witness  on  the 
triaL  It  could  not  (the  testimony)  have  been  obtained 
Dntfl  some  of  the  conspirators  disclosed  the  facts,  be- 
cause it  was  their  secret, — known  to  them  alone— and 

could  not  be  reached  by  physical  industry.    It  is  ma- 
voL.  n.— 3 
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terial,  becaase  it  (the  new  evidence)  shows  that  the 
plaintiff  hever  owned  a  dollar' s  worth  of  the  property 
saed  for ;  and  it  does  not  impeach  any  of  the  witnesses, 
because  none  of  them  swore  to  this  conspiracy  before. 
It  (the  evidence  now  offered  and  set  up  in  the  affidavits) 
is  not  cumulative,  for  the  reason  that  no  proof  of  any  * 
kind  was  offered  by  defendant  going  to  show  this  con- 
spiracy: The  defendant  is  free  from  laches,  because  he 
applied  to  the  court  the  instant  tbe  conspiracy  was 
discovered.  In  fact,  the  testimony  now  sought  to  be 
introduced  is  very  material  and  not  cumulative.  It 
relates  to  a  {>oint  upon  which  no  testimony  was  given 
on  the  trial :  it  relates  to  the  vital  point  in  the  case, 
**  title  in  plaintiff. ^^  It  is  true  that  Raphaelsky  says 
he  bought  the  proi)erty  on  the  fourth,  but  he  does  not 
say  that  the  bill  of  sale  and  warehouse  receipt  were 
signed  and  indorsed  on  the  fourth.  It  was  the  in- 
dorsement of  the  warehouse  receipt  and  the  signing  of 
the  bill  of  sale  which  gave  him  the  title,  and  if  these 
were  not  executed  before  the  attachment  by  the  sheriff, 
no  matter  whether  dated  back  or  not,  his  action  faUs. 
He  says  he  bought  the  goods  on  the  fourth.  He  then  had 
reference,  no  doubt,  to  the  date  of  the  bill  of  sale  and 
the  indorsement  of  the  warehouse  receipt,  which  were 
both  ante-dated,  and  not  to  the  actual  time  of  the 
transaction.  They  (the  receipt  and  bill  of  sale)  were 
dated  on  the  fourth  ;  but  the  affidavits  now  presented 
clearly  show  that  this  was  a  false  date,  and  that  the 
bill  of  sale  and  the  indorsement  on  the  warehouse  re- 
ceipt were  gotten  up  after  the  sheriff's  levy,  and  that 
they  were  ante-dated,  so  as  to  bring  the  date  before  the 
sheriff's  levy  under  the  attachments  The  question  as 
to  the  time  when  the  bill  of  sale  and  indorsement  of 
the  warehouse  receipts  were  actually  signed  never  came 
up  on  the  triaL  It  was  supposed,  at  the  time  of  trial, 
that  they  were  executed  on  the  fourth.  It  never 
entered  the  minds  of  any  one  that  this  was  a  conspir- 
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acy,  and  (about  the  date  of  these  instniments)  that 
the  x)aj>er8  were  dated  back.    It  now  appears,  by  the  - 
wife  of  the  person  whose  property  the  tobacco  was, 
and  from  other  reliable  proo:^  that  all  the  papers  were 
a  fraud.    We  must  reasonably  conclude  that  the  jury, 
had  they  had  before  them  the  &cts  contained  in  these  ^ 
affidavits,  disclosing   the    newly-discovered   evidence 
attached  to  the  case  in  this  cause,  their  verdict  might 
have  been  affected  by  them,  and  they  might  have  found 
for  the  defendant.    These  facts  had  not  been  disclosed 
at  the  time  of  the  trial,  but  were  discovered  some  time 
after ;  and  as  soon  as  they  were  discovered  application 
was  made  at  once.    There  is,  therefore,  no  laches  im- 
putable in  not  giving  them  in  evidence.    If  the  sheriflTs 
affidavits  be  true,  he  is  placed  here  under  great  diffi- 
culties.   When  an  officer  of  the  law  is  under  real  dis- 
advantage, and  is  at  a  loss  how  to  act,  the  court  must 
endeavor  to  help  him  as  for  as  possible  away  from  the 
difficulties;   at  the  same  time,  it  must  see  that  no 
wrong  is  done  the  other  party.    In  regard  to  the  law 
governing  this  case ; — ^I  would  say :  First,  as  to  the  ob- 
solete rules  of  1799,  denying  new  trials  after  the  entry  of 
judgment,  and  without  stay  for  that  purpose :  The  court, 
in  many  instances,  in  construing  the  rules  of  1799,  laid 
them  down  so  rigidly  that  in  many  cases  suitors  found 
unreasonable  difficulties  in  their  way,— difficulties  and 
inconveniences  worse  than  those  which  the  rules  were 
intended  to  correct    Indeed,  these  stem  rules  (1799) 
were  so  disregarded  to  that  extent,  and  so  lightly  con- 
ridered  and  put  in  force  down  to  1832,  that  in  many 
cases  the  rule  was  forgotten,  and  motions  were  often 
made,  and  granted,  for  new  trials  after  judgment,  with 
out  even  a  knowledge  of  the  rule  being  in  existence 
(Roosevelt  v.  Fulton,  7  Cow.  107.)  ^he  sound  maxim 
of  policy  is,  that  a  greater  evil  shoxdd  be  avoided 
for  a  less,  and  a  less  good   should  give  way  to  a 
greater*      The  rules  of  1799  were  so  harsh  and  op- 
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pressive,  that  the  courts  acting  under  them  seldom  or 
ever  enforced  them  during  a  period  of  thirty-three  years. 
They  skillfully  or  intentionally  avoided  them;   and 
after  years  of  experience,  finding  that  the  rules  worked 
badly,  so,  at  the  solicitation  of  the  courts,  the  legislature, 
in  1832,  passed  an  act  under  which  a  new  practice  was 
inaugurated,  and  this  statute  allowed  the  granting  of 
new  trials  after  judgment,  and  even  after  execution 
was  issued  and  money  collected  {Laws  d/1832,  ch.  12). 
It  must  be  borne  in  mind,  that  no  former  act  had  fixed 
the  rules  and  practice.      These  rules  of  1799  were  sim- 
ply adopted  by  the  court  without  the  aid  of  the  legisla- 
ture, and  such  rules  were  always  relaxed  where  good 
faith  was  shown  by  the  parties.    Prom  1832  until  the 
adoption  of  the  Code,  in  1848  and  1849,  an  express 
statute  {Session  Laws  1832,  ch.  12),  and  the  rules  of  the 
court  passed  in  conformity  therewith,  authorized  motions 
for  new  trials  on  newly-discovered  evidence  after  judg- 
ment.   Such  motions  were  constantly  made  at  special 
term,  held  every  three  months,  and  if  judgmett  had 
been  entered  and  collected,  it  was  set  aside  and  restitu- 
tion ordered.    Under  the  Code  of  1848  and  1849,  a  new 
system  was  inaugurated.  It  was  a  mooted  point  whether 
new  trials  could  be  granted,  the  doubt  being  created  by 
the  provision  of  the  Code  of  1849,  section  266,  as  to 
judgment  becoming  final  after  four  days;   but  even 
then  it  was  held,  that  if  a  formal  stay  was  merely 
granted  within  the  four  days,  a  motion  might  be  made 
any  time  after  judgment.    2  Sa7i4f.  681.    Under  the 
Code,  however,  of  1861  and  1862,  the  four-day  pro- 
vision contained  in  section  266  of  the  Code  of  1848  and 
1849,   and  the  provisions  for  a  stay,  were  dropped 
entirely ;  and  as  the  Code  now  stands  there  is  nothing 
prohibiting  such  motion ;  so  that  the  Code  is  in  har- 
mony with  the  act  of  1832  and  with  the  old  rules  and 
practice  established  thereunder.    I  say  in  harmony 
with  the  act  of  1832,  because  section  389  of  the  Code  of 
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1848,  and  section  469  of  the  present  Code,  provide  that 
the  then  existing  (present)  rnles  and  practice  of  the 
court,  that  were  consistent  with  that  act  "shall  con- 
tinue in  force,  subject  to  the  i)owers  over  the  same  of 
the  respective  courts  as  they  now  exist"  ;  and  as  this 
section  of  the  Code  is  now  in  force,  it  nxnst  follow  that ' 
the  practice  of  allowing  motions  for  new  trials  afte^ 
judgment,  and  without  a  stay,  established  by  the  act 
of  1832  is  in  full  force  and  effect  and  applies  to  our 
present  practice,  and  that  the  rules  of  1799  do  not  ap- 
ply.    On  the  contrary,  the  rules  of  1799  were  wholly 
abrogated  by  virtue  of  the  act  of  1832,  so  that  they  do 
not  now  exist  at  all.    Such  was  the  practice  hdd  down 
by  Mr.  Justice  Slosson,  of  this  court,  in  the  case  of 
Benedict  v.  Coffee,  3  DzceTy  669.    That  learned  judge 
says :  "  The  entry  of  judgment  does  not  prejudice  the 
motion  for  a  new  trial  on  the  ground  of  the  verdict 
being  against  evidence,"  &c.     *'  The  terms  of  this  rule 
(Rule  8  of  the  Superior  Court),  plainly  imply  that  such  a 
motion   may  be  made,  notwithstanding  the  entry  of 
judgment.    And  we  find  nothing  in  the  provisions  of 
the  Code  inconsistent  with  itJ^    This  rule.was  also 
established  in  Maloney  v.  Dows,  18  JBbw.  Pr.  27,  and 
in  Allego  v.  Duncan,  20  Id.  210.    It  has  been  stated 
in  the  learned  opinion  below  (on  this  motion)  that  the 
decisions  in  this  court  since  the  Code,  were  uniform 
against  granting  motions  for  a  new  trial  after  judgment. 
My  learned  brother  must  be  in  error  in  this  regard,  be- 
cause I  find  (as  I  have  just  cited)  that  Mr.  Justice 
Slossok  (3  IhieTy  669)  in  a  case  immediately  in  point 
held  that  the  entry  of  judgment  does  not  prejudice  a 
motion  for  a  new  trial.    The  case  in  2  Sandf.  681,  in 
fact,  decides  the  question  in  the  way  I  contend,  but 
only  in  a  more  indirect  form,  because  there  a  new  trial 
was  ordered,  and  that  after  judgment.    The  cases  in 
4  Bosw.   603,  and  5  Id.  73,  and  7  Id.  400,  and  26 
How.  Pr.  199,  cited  in  the  learned  opinion   below 
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against  our  views,  were  decisions  made  nnder  the  im- 
pression that  the  rules  of  1799,  in  the  absence  of  any- 
thing to  the  contrary  in  the  Code,  were  in  full  force 
and  effect,  and  the  very  learned  judges  in  deciding 
those  cases,  unintentionally  no  doubt,  ignored  or  leaped 
.  over  the  decisions  of  sixteen  years,  decisions  made  un- 
der the  acts  of  1832  and  the  rules  framed  thereunder, 
which  expressly  gave  the  right  to  make  these  motions 
for  leave  at  any  time  without  a  stay,  and  without  a  mo- 
tion for  that  purpose,  and  which  act  still  stands  in  full 
force  and  effect.    Nay  more,  as  I  have  before  stated,  that 
act  absolutely  abrogated  the  rigid  rules  of  1799,  so  that 
it  seems  that  the  learned  judges  deciding  the  cases 
above  mentioned,  utterly  ignored  or  had  forgotten  the 
laws  of  1832.    Again :  my  learned  brother,  in  deciding 
this  motion  below,  fell  into  another  error  in  saying  that 
only  one  case  is  to  be  found  in  the  supreme  court  ex- 
hibiting a  contra.ry  doctrine  to  his  views.  With  the  very 
highest  regard  for  that  learned  brother' s  research  and 
attainments,  I  beg  to  be  permitted  to  call  attention  to 
three  cases  in  that  court:    the  case   of  Messerall  v. 
Powell,  6  J3bw.  Pr.  294 ;  Tucker  v.  White,  22  Id. ; 
Tucker   *.  White,  28  Id.     In    all  of  them  are  to 
be  found  learned  opinions  (opinions  by  the  court)  in- 
dicating and  establishing  a  different  doctrine.    I  find 
also  in  the  common  pleas,  Maloney  v.  Bows,  18  Sow. 
Pr.  27,  a  very  able  opinion  of  Chief  Justice  Daly.   That 
learned  judge  shows  conclusively  that  the  act  of  1832 
is  now  in  full  force  and  effect.     "The  Code,'*  Judge 
Daly  says,  '*  Tucs  made  no  material  change  (from  the 
laws  of  1832)  as  to  tTie  course  of  procedure  where  the 
ohjectis  to  ottain  a  neiD  triolP    But  the  four  cases 
cited  from  the  supreme  court  in  the  learned  opinion 
below,  do  not,  in  my  opinion  show  that  this  question 
has  been  decided  in  that  court  adversely  to  our  views ; 
because  in  three  cases  oufof  the  four  the  motions  were 
actually  heard  and  decided,  and  new  trials  granted  on 
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the  merits,  notwithstanding  the  dicta  of  some  of  the 
judges  on  this  question  of  practice ;  and  the  other,  15 
Johns.  353,  was  decided  under  the  old  rule  of  1799, 
and  before  the  laws  of  1833  were  passed.  And  in  the 
case  of  Gurney  v.  Smithson,  in  supreme  court,  the 
reasoning  of  the  learned  judge  in  that  court  and  his 
decision  were  based  on  false  premises,  having  entirely 
overlooked  the  fact  that  the  practice  under  the  act  of 
1832  prevailed  for  sixteen  years  immediately  preced- 
ing the  enactment  of  the  Code. 

We  now  come  to  the  most  important  case  yet  cited 
(Folger  V.  Mtzhugh,  41  iV.  T.  228),  a  decision  which 
we  now  must  follow  implicitly.  Mr.  Justice  Gboveb 
wrote  the  opinion  holding  that  a  motion  could  be 
made  for  a  new  trial  after  judgment,  and  four  others 
of  those  learned  men  (Mason,  Murray,  Daniels, 
and  Hunt)  concurred,  and  Mr.  Justice  Woodruff 
held  that  the  supreme  court  had  inherent  power  and 
control  over  its  own  judgments  ;  and  certainly  this  view 
of  Mr.  Justice  Woodruff  amounted  to  the  same  thing. 
It  was  in  fact  holding  that  the  court  could  grant  new 
trials  after  judgment.  The  otheif  two  learned  judges^ 
James  and  Lott,  dissented.  Mr.  Justice  James  writ- 
ing a  short  opinion  dissenting  from  the  practice  of 
granting  new  trials  after  judgment ;  Mr.  Justice  Lott 
saying  nothing  on  this  subject.  So  that  we  have  six 
judges  holding  in  that  case  that  the  courts  below  have 
the  power  to  grant  new  trials  after  judgment,  and  that 
they  have  inherent  control  over  their  own  judgments ; 
and  certainly  the  court  can  only  have  inherent  control 
for  the  purpose  of  seeing  manifest  justice  done,  and 
correcting  errors  and  relieving  suitors  from  oppression, 
wrongs  or  mistakes,  or  misfortunes,  where  justice  re- 
quires it,  by  granting  relief  in  the  way  of  new  trials, 
or  otherwise  after  judgment.  I  repeat  that  the 
right  to  grant  new  trials  after  judgment  came  up  in 
the  Folger  v.  Fitzhugh  case,  was  fully  and  ably  dis- 
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cassed,  and  that  six  of  the  judges  held  beyond  a  per- 
adventure  that  the  conrt  had  a  right  to  grant  new  trials 
after  judgment ;  and  that  only  one  of  the  judged 
(James)  dissented  from  that  view,  Lott,  J.,  being  silent 
on  the  question  ;  and  the  dissent  of  Justice  Jakes  was 
placed,  as  I  learn,  on  mere  technical  grounds  of 
practice.  The  learning  displayed  and  the  law  laid 
dowDL  in  this  case  (Polger  v.  Fitzhugh)  by  the  court  of 
last  resort  is  the  humane,  sound  and  correct  rule. 
It  brushes  away  all  technicalities,  it  settles  the  ques- 
tion, and  places  the  rights  of  injured  suitors  beyond 
the  reach  of  technical  and  uncertain  minds.  The  de- 
cision in  that  case  (Folger  v.  Fitzhugh)  has  made  this 
sound  rule  definite,  certain  and  notorious ;  at  the  same 
time  it  avoids  delay  and  saves  large  expense  and  time 
to  the  parties.  All  the  decisions  to  the  effect  that 
a  motion  for  a  new  trial  cannot  be  made  after  judgment 
and  without  a  stay  are  based  upon  the  technicalities  of 
the  old  practice  of  1799,  and  are  not  in  harmony  with 
the  spirit  of  modern  jurisprudence.  There  is  no  reason 
in  such  a  rule,  and  its  enforcement  would  sometimes 
work  great  injustice,  as  the  case  at  bar  fully  illustrates. 
The  enforcement  of  such  a  rule  would  practically  pre- 
vent the  granting  of  new  trials  on  the  ground  of  newly- 
discovered  evidence.  How  can  a  defendant  move  for 
a  new  trial  when  he  is  ignorant  of  the  facts  which 
justify  it  or  render  it  necessary?  Newly-discovered 
evidence,  to  be  available  for  such  a  motion,  must  of 
necessity  have  been  discovered  after  trial,  as  in  this 
case.  Here  the  plaintiff  based  his  right  to  recover 
on  a  bill  of  sale  and  on  the  indorsement  or  transfer  of  a 
warehouse  receipt  from  Solomon,  dated  January  4, 
1864,  and  he,  plaintiff  and  his  witnesses,  swore  on  the 
trial  that  the  said  bill  of  sale  and  receipts  were  ex- 
ecuted on  the  day  they  bore  date,  January  4,  1864,  and 
upon  the  sole  strength  of  such  swearing  the  plaintift 
recovered.    It  is  now  clearly  shown  by  proof,  to  my 
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mind  reliable,  that  the  witnesses  perjured  themselves, 
and  that  no  sale  took  place  until  days  after  the  sheriff 
had  attached  the  tobacco ;  that  the  bill  of  sale  and 
warehouse  receipts  were  both  ante-dated  so  as  to  make 
them  read  and  take  effect  before  the  attachment  and 
levy.  Now,  in  the  name  of  justice,  would  it  be  right 
to  deprive  the  slieriff,  a  public  oflBlcer  acting  in  the  line 
of  his  duty,  of  an  opportunity  to  show  the  truth  of  the 
statements  contained  in  his  affidavits!  The  order  at 
special  term  should  be  reversed, 

Basboub,  Ch.  J.,  and  Jokes,  J.,  concurred* 

Note. — ^This  oonrt  at  general  term  in  May,  1878  (Lndington  ». 
Miner,  opinion  of  Judge  Moitell),  decided  again,  that  a  new  trial  on 
the  gronnda  of  newly  diflcovered  evidence  may  be  granted  (rfterjudg- 
ment.  The  learned  judge,  in  his  opinion,  cites  and  follows  the  de- 
dsion  of  the  court  of  appeals,  in  Tracy  v.  Altmyer,  46  N.  T.  598* 


JAMES  E.  LYON,  ^LArcrriFF  ath)  RESPONDEirr,  t. 
THOMAS  M.  ISETT  ei  al.,  Defendants  and 

APPELIiANTS. 
L   BXTPFLBHKIITAL  PLBADmOS. 

1.  By  whom  aUowed,    . 

By  the  eourt  only;  not  by  the  r^eree  before  whom  the  cause  may 
be  on  trial. 

2.  J^Tien  allowed. 

Always  when  the  mffidency  of  the  pleading  is  matter  of  doubt. 
a.  Thus  a  bankrupt  discharge  permitted  to  be  pleaded  to  a 
complaint  containing,   aniong  other  allegations,  averments 
belonging  ezclusiyely  to  an  action  of  tort 
n.  Bahkruft  Dischabob. — CoMFLAnrr. 
1.  Form  of  complaint  containing  arerments  belonging  exclusively 
|o  an  action  of  tort,  to  which  a  supplemental  answer,  setting  up 
a  di^harge  in  bankruptcy,  was  permitted  to  be  filed* 
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Before  Jomss,  McCukn  and  Pbeedman,  JJ. 

Vectded  Deember  80, 1871. 

Appeal  from  an  order  at  special  term  denying  de- 
fendant' s  motion  to  be  i)ermitted  to  plead,  by  supple* 
mental  answer,  their  discliarge  in  bankruptcy  obtained 
since  joinder  of  issue  in  the  action. 

The  complaint  was  as  follows : 

*' James  E.  Lyon,  the  plaintiff,  complains  of  Thomas 
M.  Isett,  John  Kerr,  and  Watson  B.  Parr,  defendants, 
who  were  at  the  times  hereinafter  mentioned  carrying 
on  the  business  of  bankers  and  brokers  at  the  city  and 
county  aforesaid,  under  the  firm  name  and  style  of 
Isett,  Kerr  &  Co.,  and  shows  to  this  court  that  on  or 
about  September  1,  1666,  the  defendants  became  the 
brokers  of  the  plaintiff,  at  the  city  aforesaid,  and  then 
and  there  undertook  and  promised  to  do  and  perform 
the  business  of  the  plaintiff  in  a  faithful  and  proper 
manner. 

"  And  plaintiff  alleges  that  between  the  said  Septem- 
ber 1, 1866,  and  Jaly  1,  1867,  he  was  lawftilly  possessed 
of  thirty  United  States  coupon  bonds,  commonly  called 
ten-forty  bonds,  each  of  the  denomination  of  one  thou- 
sand dollars,  and  twenty-eight  thousand  one  hundred 
and  seventy-five  shares  of  the  capital  stock  of  the  Con- 
solidated Gregory  Company,  a  corporation  duly  or- 
ganized, of  the  par  value  of  fifty  dollars  per  share,  and 
being  so  possessed  thereof  did,  between  said  dates, 
place  and  deposit  the  same  in  the  hands  of  defendants 
as  plaintiff's  said  brokers,  at  thg  city  aforesaid  ;  and 
the  said  defendants  have  not  delivered  said  bonds  and 
stock  to  the  said  plaintiff,  or  any  part  or  portion  there- 
of, though  often  requested  so  to  do. 

**  And  defendants  did  heretofore,  to  wit,  on  July  1, 
1867,  being  in  possession,  as  aforesaid,  of  said  bonds 
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and  stocks,  nnlawfolly  and  frandulently  convert  ^nd 
dispose  of  the  same  to  their  own  use,  to  the  plaintiffs 
damage  of  one  hundred  and  seventy-five  thousand  dol- 
lars. 

Wherefore,  the  plaintiff  demands  that  the  defend- 
ants be  adjudged  to  pay  to  the  plaintiff  the  sum  of  one 
hundred  and  seventy-five  thousand  dollars  damages, 
with  interest  thereon  from  July  1,  1867,  as  compensa- 
tion for  the  said  wrongful  acts,  besides  the  costs  of  this 
action." 

At  the  time  of  the  motion  the  trial  of  the  action  was 
pending  before  a  referee. 

The  motion  was  denied  on  the  ground  that  the  suit 
being  in  tort  for  the  wrongful  conversion  of  the  property 
in  the  complaint  mentioned,  no  recovery  can  be  had 
therein,  except  in  tort,  and  therefore  said  discharge 
would  not,  in  any  event,  be  a  bar  or  properly  pleaded 
as  a  defense  herein. 

From  the  order  denying  the  motion,  the  defendant 
appealed  to  the  general  term. 

Messrs.  Peabody  &  BaJcer^  attorney,  for  appellant, 
and  Charles  A.  Peabody^  of  counsel,  urged : — First. 
It  may  be  said,  and  probably  will  be,  that  the  dis- 
charges are  not  applicable,  as  discharges  from  the 
claims  sought  to  be  enforced  in  this  suit.  The  answers 
to  this  objection  are  several.  1.  This  is  not  the  place 
to  try  that  question.  There  is  a  suit  pending,  in  which 
a  recovery  may  be  had  against  the  defendants.  Whether 
the  discharge  sought  to  be  pleaded  herein  will  bar  or 
discharge  that  cause  of  action,  is  a  question  not  to  be 
considered  here  further  than  perhaps  to  see  that  it  may 
by  possibility  have  that  effect.  2.  K  the  discharge 
should  not  bar  the  plaintiff's  action,  it  would  be  harm- 
less, and  it  should  be  allowed  to  be  pleaded,  and  the 
question  of  its  effect  .discussed  and  decided  on  the  trial 
of  the  action  on  the  merits.  The  effect  of  matter  pleaded 
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as  defense,  its  suflBlciency  or  insufficiency  is  to  be  de- 
termined after  it  is  pleaded  and  on  the  record.  This  is 
one  of  the  issues  in  the  cause  to  be  tried.  3.  It  is  only 
properly  tried  in  the  suit,  and  after  it  is  pleaded.  It  is 
only  in  this  manner  that  a  decision  on  the  subject  can 
be  reviewed  on  appeal  to  the  courts  of  review.  The 
decision  made  in  this  manner  is  embraced  in  the  final 
judgment,  is  subject  to  review  like  other  questions  em- 
braced in  the  final  judgments.  \.  The  sufficiency  of 
the  matter  pleaded  may  be  tried  by  demurrer,  like  that 
embraced  in  any  other  answer.  Demurrer  lies  to  such 
a  plea,  like  any  other  (Qoddart  v.  Brown,  15  Abb.  191 ; 
Guild  V.  Parsons,  16  JBbw.  382).  This  shows  that  the 
sufficiency  is  not  to  be  tried  on  a  motion. 

Second.  It  is  submitted  that  by  the  terms  of  the 
bankrupt  act,  all  debts  "  except  those  created  by  fraud 
or  embezzlement,'*  or  by  the  defalcation  as  a  public 
officer,  or  while  acting  in  a  fiduciary  character,"  are 
barred  by  the  discharge  in  bankruptcy.  United  States 
Bankrupt  Act,  §§  33  and  34.  The  claim  in  this  suit  is 
not  embraced  in  either  of  these  classes.  It  is  plain  that 
this  claim  comes  within  section  34,  which  says,  that 
the  discharge  shall  **  release  the  bankrupt  from  all 
debts,  claims,  liabilities  and  demands,  which  were  or 
might  have  been  proved  against  his  estate*'  (except 
those  above  mentioned) ;  for  the  claim  in  this  suit  cer- 
tainly might  have  been  proved,  and  in  point  of  fact 
was  proved  against  his  estate  (§§  33,  34). 

Third.  Whether  the  discharge  will  be  a  bar  to  the 
recovery  depends  on  what  the  recovery  would  have 
been,  but  for  the  discharge — what  the  judgment  would 
otherwise  have  been  for,  and  that  can  only  be  deter- 
mined in  the  result  of  the  trial.  It  must  be  allowed  to  be 
pleaded  in  order  to  try  the  question  whether  it  is  proj)- 
erly  a  bar  or  not. 

Fourth.  The  form  of  the  pleadings  does  not  de- 
termine whether  the  discharge  would  be  effectual  in 
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the  case.    Nothing  is  more  common  than  a  departure 
on  the  trial  from  the  issues  embraced  in  the  pleadings. 
1.  The  complaint  in  this  case,  it  is  true,  alleges  a  tort, 
but  nearly  all  the  facts  alleged  would  be  equally  ap- 
plicable to  a  recovery  on  contract.    Forms  of  action 
are  abolished,  and  the  nature  of  the  action  and  recovery 
depend  on  the  fects  proved  or  admitted.    2.  Plaintiff 
in  this  action  seeks  to  recover  the  value  of  certain  se- 
curities belonging  to  him.    He  alleges  they  have  been 
wrongfully  sold  and  converted  by  the  defendants.  Sup- 
pose it  should  turn  out  that  his  case  is  sustained  by 
the  evidence  in  all  respects  except  the  tortiotis  char- 
acter of  the  salet    All  the  averments  of  the  plaintiff 
in  other  resx)ects  being  proved,  is  it  certain,  from  a  mere 
inspection  of  the  pleadings  (for  that  is  all  there  is 
before  the  court),  that  the  plaintiff  could  in  no  event 
recover  a  part  of  the  value  of  the  securities  or  the  sum 
received  for  themt    This  certainly  would  dei)end  on 
the  manner  in  which  the  trial  is  conducted,  and  cannot 
be  determined  by  a  mere  inspection  of  the  complaint. 
8.  In  a  case  like  this,  if  the  sale  was  not  tortious,  or 
being  sb,  was  afterwards  adopted  by  the  owner  and  the 
tort  waived,  but  the  proceeds  had  not  been  paid  over 
or  accounted  for,  how  can  any  one,  not  prophetically 
inspired,  foretell  that  in  the  mode  of  conducting  the 
trial,  things  wUl  not  take  such  a  turn  that  a  recovery 
may  be  had  of  some  part  of  the  proceeds  or  value  of 
the  securities  as  on  contract  express  or  implied  ?    4.  If 
such  a  recovery  be  possible,  this  defense  by  supple- 
mental answer  must  be  allowed,  or  else  irremediable 
injnry  will  be  done.    Connaughty  v.  Nichols,  42  If.  T. 
83,  was  an  action  of  tort  for  conversion  in  the  nature 
of  trover.    The  facts  were  proved  except  the  tortious 
conversion,  which  was  not  proved.    The  plaintiff  was 
allowed  to  recover  the  amount  as  on  contract — implied. 
The  provision  of  the  Code  and  the  decisions  on  them 
were  cited  and  carefully  examined  (Wright  t.  Hooker, 
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10  If.  T.  51 ;  Olcott  V.  CarroU,  39  iT.  T.  436 ;  Emery 
V.  Pease,  20  iV.  Z.  62 ;  Butterworth  t?.  O'BrieD,  24 
JSTotc;.  440  ;  Goff  v.  Edjerton,  18  Abb.  381 ;  Hall  v.  Hall, 
88  J3dw.  97).  The  summons  was  for  relief,  and  not  on 
contract,  but  all  was  overlooked  as  being  unimportant 
So  in  Gorden  v.  Hostetter,  37  If.  T.  99,  which  was 
trover.  The  court  (Pobter,  J.)  say,  *'If  we  had  ar- 
rived at  a  different  conclusion  on  this  point  (the  ques- 
tion of  tortious  conversion)  we  should  hold  the  verdict 
good  as  for  moneys  had  and  received.''  The  court  of 
appeals  have  long  acted  on  the  rule  that  the  course  of 
the  trial  permitted  by  the  parties  overrides  the  plead- 
ings entirely,  and  that  recovery  might  be  had  outside 
of  them  and  almost  without  regard  to  them.  6.  This 
case  was  partly  tried  when  the  discharge  was  obtained. 
It  was  not  possible  therefore  to  shape  the  trial  with 
reference  to  this  defense.  Who  can  tell  that  it  had  not 
already  taken  such  a  course  that  a  recovery  in  contract 
would  be  proper  whatever  the  pleadings  may  have 
been.  The  supplemental  answer  is  a  substitute  for  the 
plea  of  puis  darrein  continuance^  and  any  defense 
which  could  have  been  pleaded  ^?t^z>  darrein  should 
be  allowed  to  set  up  by  supplement  answer  (Drought 
V.  Curtis,  8  How.  Pr.  56 ;  Morell  v.  Gkivelli,  16  Abb. 
269.  It  is  almost  a  matter  of  course  to  allow  a  supple- 
mental answer  to  be  filed  at  any  time  before  the  trial. 
In  most  of  the  cases  it  seems  to  be  considered  quite  so 
(Bate  V.  Fellows,  4  Bosw.  639  ;  Hoytt?.  Sheldon,  4:  Abb. 
69 ;  Rttdley  v.  Houghtaling,  4  How,  251 ;  Madison- 
avenue  Baptist  Church  v.  Baptist  Church  in  Oliver-street, 
2Iiobt.  642  ;  Stewart  t?.  Isidor,  5^66.  Pr.  If.  S.  69).  The 
plea  puis  darrein'^  for  which  the  supplemental  answer 
is  a  substitute,  was  a  matter  of  course,  and  could  not 
be  rejected  (Sandford  v.  Sinclair,  3  Den.  269 ;  2  Wil. 
138).  And  this,  even  after  the  jury  are  called  (Brown 
V.  Beardsley,  3  Cai.  172).  It  is  a  matter  of  course  to 
allow  a  defendant  discharged  in  bankruptcy  to  put  in 


LYON  «.  IflETT.  47 


Opinion  of  Fbbei»cah,  J. 


that  defense,  unless  complainant  will  stipulate  to  take 
no  i)er8onal  decree  against  him  or  his  subsequently  ac- 
quired property,  or  will  consent  to  dismiss  his  bill  with 
costs  (Scott  v.  Grant,  10  Paige^  485).  A  discharge 
must  be  pleaded  if  the  party  have  opportunity,  and  if 
neglects  to  so  the  court  will  not  afterward  relieve  him 
on  motion  {Price  v.  Peters,  16  Ahb,  197). 

Eld/ridge  &  Johnson^  for  respondents. 

By  the  Court. — ^Pbeedmait,  J. — A  supplemental 
pleading  can  be  allowed  only  by  the  court,  on  rr^otion. 
It  should  not  be  allowed  at  the  trial  (G^amer  v.  Hannah, 
6  DtLCTy  262).  Consequently,  section  272  of  the  Code, 
which  confers  upon  referees  the  same  power  to  allow 
amendments  to  any  pleadings,  and  to  the  summons,  as 
the  court  possesses  upon  the  trialy  does  not  apply  to 
this  case. 

The  cases  and  the  manner  in  which  a  supplemental 
answer  is  to  be  allowed  are  prescribed  by  section  177 
of  the  Code,  and  the  practice  is,  upon  a  case  being 
made  within  the  terms  of  that  section,  to  grant  the 
order  almost  as  a  matter  of  course.  If  the  sufficiency 
of  the  proposed  answer  is  a  matter  of  doubt,  the  court 
will  not  prejudge  the  matter  on  such  motion,  but  per- 
mitted the  defense  to  be  made  upon  such  terms  as  are 
deemed  just  (Hoyt  v.  Sheldon,  4  Ahh.  59 ;  S.  C,  6 
Duetj  661 ;  Palmer  v.  Murray,  18  How.  645 ;  Morell  v. 
Garelly,  16  AUb.  269 ;  Stewart  v.  Isidor,  6  Ahh.  N.  S. 
69). 

The  defendants  Kerr  and  Farr  were  not  only  regular 
in  their  application,  but,  it  seems  to  me,  made  out  a 
sufficient  case  within  the  terms  of  section  177  (as 
amended  in  1866)  and  the  principle  established  by 
authorities  above  cited. 

The  complaint^  it  is  true,  alleges  a  conversion  in 
general  terms ;  but  it  also  sets  forth  sufficient  facts 
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upon  which,  when  proved,  plaintiff  may  fall  back  and 
recover  as  upon  contract.  This  precise  point  has  been 
determined  by  the  court  of  appeals  in  Conaughty  v. 
Nichols,  42  If.  T.  83.  The  effect  and  applicability  of 
the  discharge  in  bankruptcy  will  depend,  therefore, 
rather  ujmn  the  proof  at  the  trial,  than  upon  the  form 
of  the  complaint. 

The  order  appealed  from  should  be  reversed  and 
the  defendants  Kerr  and  Farr  severally  permitted, 
upon  payment  of  ten  dollars,  to  plead,  by  way  of  sup- 
plemental answer,  their  respective  discharges.  Such 
permission  should  also  be  conditioned  to  be  vrfthout 
prejudice  to  the  proceedings  already  had  before  the 
referee. 


PKANCISCA  KLEIN,  Plaiotiff  and  Appellant, 
V.  GEORGE  KLEIN,  Defendant  and  Re- 
spondent. 

DiVOBOB  FBOIC  BbD  AND  BOABD. — OOMPLAINT  IN. 

1.  ImnuUeridl  and  irreUoant  aUegatioru^  rohaUare, 

a.  Allegations  of  scandalous,  indecent  and  licentious  acts  com- 
mitted with  and  on  certain  females  other  than  plaintiff,  unac- 
companied wich  averments  that  such  acts  and  conduct  either 
led  plaintiff  to  apprehend  personal  injury  to  herself,  or  gave 
her  pain,  or  affected  her  body,  mind,  health,  or  feelings. 

h.  Whether  such  allegations  would  be  material  and  relevant,  even 
if  so  accompanied, — Query, 

2.  Indefiniteness, 

a.  Contraction  of  veneral  disease. 
The  court  will  not  require  the  time  and  place  of  such  con- 
traction to  be  given. 

Before  Jones,  MoCunn,  and  Fbeedkan,  J  J, 

Decided  Deomber  80,  1871. 

Appeal  from  a  special  term  order,  requiring  a  com« 
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plaint  in  an  action  for  a  separation  from  bed  and  board 
to  be  made  more  definite  and  certain,  and  striking  out 
certain  allegations. . 

Tlie  complaint  was  as  follows  : 

"The  plaintiff,  complaining  of  the  defendant,  shows 
to  the  court : 

*'  L  That  the  plaintiff  is  the  wife  of  the  defendant, 
and  that  plaintiff  was  married  to  defendant  at  the  city 
of  Coblentz,  in  Germany,  on  or  about  May  6,  1847. 

**II.  That,  subsequent  to  said  marriage,  the  plain- 
tiff and  defendant  became  residents  and  inhabitants  of 
this  State,  and  that  they  have  been  and  remained 
residents  therein  at  the  city  of  New  York  for  more 
than  one  ysar ;  and  that  the  plaintiff  is,  at  the  time  of 
exhibiting  this  her  complaint,  »  resident  in  said  city 
and  State. 

*'  in.  That  at  various  times  and  places  during  their 
said  marriage,  the  defendant  has  treated  the  plaintiff 
in  a  cruel  and  inhuman  manner,  and  has  been  guilty 
of  such  conduct  as  renders  it  unsafe  and  improper  for 
her  to  live  with  him. 

**  First.  That  defendant  at  various  times  during 
their  said  marriage  Jtas^  hy  reason  of  improper  and 
licentious  conduct  on  his  part^  become  affected  and 
diseased  with  what  are  commonly  known  as  venereal 
diseases.  Thai  drfendanl  has^  hy  cohabitation  with 
the  plaintiff  at  various  times,  communicated  said 
diseases  to  th^  plaintiff,  causing  her  great  suffering 
and  pain,  and  endangering  her  life;  and  that  plain- 
tiff  ha^  been  obliged  to  eapend  large  sums  of  h£r  own 
money  and  earnings  in  curing  herself  of  said  dis- 
eases ;  that  defmdant  furnished  Utile  or  no  mcmey 
or  assistance  for  said  purpose,  and  that  plaintiff  is 
stiU  suffering  from  the  effects  of  said  sickness;  thai 
defendant  has  furthermore  contaminated  and  in- 
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fected  the  children  of  plaintiff^  and  defendant  with 
the  said  diseases  ;  that  plaintiff  has  had  by  defend- 
ant during  their  marriage  seven  children^  and  six  of 
said  children  have  died  from  diseases  communicated 
as  aforesaid  hy  the  defendant ;  and  that  plaintiff  has 
been  obliged  to  expend  large  sums  out  of  her  own  money 
and  earnings  in  procuring  medical  attendance  for 
said  children^  and  that  little  or  no  money  or  assist- 
ance was  furnished  by  defendant  for  that  purpose^ 
xnd  as  plaintiff  believes^  the  defendarU  is  still  in- 
jected with  said  diseases. 

^'Second.  And^  further^  thai  ths  defendant^  at 
various  times  and  pT/ices^  ha^  condtccted  himself  to- 
wards the  female  servants  and  employees  of  the 
'^amily  in  a  scandalous  and  licentious  manner j  and 
has  been  guilty  of  such  treatment  towards  them  a^  to 
bring  disgrace  upon  the  plaintiff  and  the  family  of 
the  plaintiff. 

"  Thaty  on  or  about  the  month  of  October^  1864,  one 
Amelia  Wirtz  was  employed  by  plaintiff  as  a  servant 
in  her  family  ;  that  during  the  time  of  her  said  ser- 
vice  J  and  at  the  then  residence  of  plaintiff  and  de- 
fendanty  at  No.  701  Broadway^  in  the  city  of  New 
Torky  the  defendant  treated  the  said  Amelia  Wirtz  in 
a  scandalous,  cruel  and  licentious  manner,  and  in 
such  manner  as  to  bring  disgrace  upon  the  family  of 
the  plaintiff,  and  thai  thereby  the  said  Amelia  Wirtz 
was  forced  and  compelled  to  leave  their  said  resi- 
dence. 

"  That,  in  or  about  the  month  of  April,  1866,  one 
Mary  Finnegan  was  employed  by  plaintiff  as  a  ser- 
vant in  plaintiff '*  s  family  ;  that  during  the  time  of 
her  said  service,  and  on  or  about  the  time  aforesaid, 
and  at  the  residence  of  plaintiff  and  defendant.  No. 
701  Broadway,  in  the  city  of  New  TorJc,  the  dtfend- 
ant  treated  the  said  Mary  Finnegan  in  a  scandalous^ 
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cruel  and  licentious  manner,  by  throwing  her  down, 
tearing  her  dress,  and  in  other  ways  and  in  such 
manner  as  to  bring  disgrace  upon  the  family  of  the 
pUdrUiff,  whereby  the  said  servant  was  forced  an^ 
compelled  to  leave  th^ir  said  residence. 

*'  That,  in  the  latter  part  of  the  year,  1867,  one 
Clara  Rameau  was  employed  by  plaintiff  as  a  servant 
in  her  family  ;  that  during  the  time  of  her  said  ser- 
vice, and  at  the  residence  of  plaintiff  and  defendant, 
at  No.  244  Bowery,  in  the  city  of  New  Tork,  the  de- 
fendant treated  the  said  servant  in  a  scandalous, 
cruet  and  licentious  manner,  by  throwing  her  down 
tearing  off  her  dress,  and  stifling  her,  and  in  other 
ways,  and  in  such  manner  as  to  bring  disgrace  upon 
the  family  of  the  plaintiff,  and  that  by  said  treat- 
ment said  servant  was  forced  and  compelled  to  leave 
their  said  residence;  and,  further,  that  as  plain- 
tiff is  informed  and  believes,  the  defendant  has 
at  various  other  times  at  their  residences  in  the 
city  of  New  TorJc  treated  other  servants  em- 
ployed in  the  family  of  plaintiff  and  defendant  in 
a  scandalous,  licentious  and  disgraceful  manner. 
And,  further,  that  for  more  than  one  year  previous 
to  the  time  of  exhibiting  this  complaint,  the  defendant 
ha^  comported  and  behaved  himself  with  one  Kate 
Gross,  or  Catharine  Gross,  in  a  scandalous  and 
licentious  manner.  That,  to  the  neglect  of  the  plain 
tiff,  his  wife,  the  defendant  became  the  intimate  asso- 
ciate of  the  said  Catharine  Gross.  That  defendant 
has  been  seen  frequently  during  the  time  aforesaid 
in  company  with  the  said  Catharine  Gross  at  various 
public  places,  festivals  and  assemblies,  and  that  at 
said  places,  festivals  and  assemblies  the  defendant 
has^behaved  himself  publicly  with  the  said  Catherine 
Gross  in  a  scandalous  and  licentious  manner,  in  the 
view  of  others,  by  indecent  familiarities  with  the  body 
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and  person  of  the  said  Kate  Gross  or  CaiJvarine  Gross  ; 
that  the  defendant  has  neglected  the  plaintiffs  his 
wife^  to  associate  with  the  said  Kale  Gross  or  Cath- 
arine Gross. 

*'  That^  furthermore^  defendant  hxis  introduced  the 
said  Catharine  Gross  into  the  residence  of  plaintiff 
and  defendant  at  No,  93  East  Houston-street^  in  the 
city  of  New  Tork^  ai  unreasonable  and  late  hours.  That 
at  their  said  residence^  in  the  presence  of  the  plaintiffs 
and  in  view  of  the  servants  of  the  family  in  the  rooms 
and  hedn'rooms  of  their  said  residence^  the  defendant 
has  behaved  himself  with  the  said  Caiharine  Gross  in 
a  grossly  indecent  manner. 

"  That  in  the  early  part  of  Aprils  1870,  the  de- 
fendant behaved  himself  with   the   said  Caiharine 
Gross  in  an  indecent  manner  in  presence  of  a  member 
of  their  household  by  indecent  familiarities  with  the 
body  and  person  of  the  said  Catharine  Gross. 

^^  That  at  vQ/rious  times^  between  July  30  and  Au- 
gust 22,  1870,  during  the  absence  of  plaintiff  from  the 
city^  the  defendant^  at  the  city  of  New  Tork^  ptiblicly 
and  intimately  asssociated  with  the  said  Catharine 
Gross  ;  and  during  that  time  d^endant  behaved  him- 
self in  an  indecent  manner  at  the  residence  of  plain- 
tiff and  defendant^  and  took  indecent  familiarities 
with  the  person  of  the  said  Catharine  Gross  in  an  im- 
proper and  indecently  familiar  manner^ 

''IV.  That  at  various  times  during  their  married 
life,  the  defendant  has  treated  the  plaintiff  in  a  cruel 
and  inhuman  manner,  notwithstanding  the  protests  of 
the  plaintiff,  by  forcing  her  to  comply  with  his  desires 
to  a  cruel  and  unreasonable  extent,  when  she  was  un- 
able to  endure  it,  and  in  consequences  of  which  the 
plaintiff  has  severely  suffered  in  health.  That  more 
particularly  during  the  past  year,  and  especially  dur- 
ing the  month  of  October  therein,  the  defendant  forced 
and  compelled  the  plaintiff  as  aforesaid  against  hei 
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will  to  a  cruel  and  nnreasonable  extent.  That  owing 
to  peculiar  circumstances,  said  treatment  was  paftic- 
nlarly  dangerous,  and  that  in  consequence  thereof  the 
plaintiflPs  life  was  endangered  and  she  suffered  severely 
in  health,  and  has  not  yet  fully  recovered. 

**  V.  That  at  various  times  during  their  married  life, 
and  more  especially  during  the  last  year,  the  defend- 
ant has  applied  to  the  plaintiff  abusive  and  injurious 
epithets,  and  has  used  towards  her  abusive  and  in- 
jurious language,  intended  to  disgrace  the  plaintiff, 
his  wife.  That  defendant  has  repeatedly  applied  to 
her  the  word  *'  whore,"  and  other  disgraceful  epithets, 
disr^arding  the  feelings  of  the  plaintiff,  and  has  fur- 
ther declared  his  intention  of  persisting  in  his  aforesaid 
disgraceful  conduct  with  others,  notwithstanding  the 
protests  of  the  plaintiff. 

'*  VI.  That  from  the  time  of  their  said  marriage  and 
during  the  whole  of  their  said  married  life  the  plaintiff 
has  been  obliged  by  her  own  labor  to  support  her 
children,  herself,  and  in  great  measure  the  defendant 
in  this  action.  That  the  plaintiff  has  since  and  during 
her  removal  to  the  city  of  New  York,  organized  and 
carried  on  a  business  in  said  city,  at  93  Houston-street. 
That  all  the  money  and  most  of  the  labor  necessary  for 
commencing  and  conducting  said  business  have  been 
furnished  by  plaintiff  and  the  son  of  plaintiff  and  de- 
fendant. That  said  money  was  the  individual  earnings 
of  the  plaintiff.  That  defendant  has  at  certain  times 
when  entrusted  with  the  management  of  certain  por- 
tions of  said  business,  and  the  collection  of  certain 
claims  due  to  the  plaintiff  in  her  business  as  aforesaid, 
squandered  and  appropriated  to  himself  the  moneys 
collected  thereupon,  and  has  on  various  occasions  re- 
turned to  the  plaintiff  but  a- small  part  of  the  moneys 
collected  by  him  on  her  account  as  aforesaid.  That 
the  plaintiff  has  paid  all  the  expenses  of  the  household 
out  of  her  own  earnings,  and  that  defendant  has  fur- 
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nisbed  DothiDg  towards  the  same,  and  that  plaintiff 
has  unifonnly  paid  all  the  bills  owing  on  account  of 
said  business,  and  that  defendant  never  furnished  any- 
thing towards  payment  of  the  same.  That  when  de- 
fendant has  been  at  times  entrusted  with  any  of  said 
business  he  has  neglected  and  refused  to  attend  to  the 
same  on  various  occasions  to  the  considerable  loss  of 
the  plaintiff,  and  that  defendant  to  the  n^lect  of  said 
business  has  spent  his  time  in  the  disgraceful  manner 
hereinbefore  specified,  with  other  persons  and  at 
various  places.  That  in  the  year  1862,  the  plaintiff  out 
of  her  own  money,  earning  and  labor,  advanced  suffi- 
cient capital  to  organize  and  carry  on  a  business  at  the 
city  of  Washington,  D.  C,  and  that  plaintiff  by  her 
own  work,  labor  and  money,  paid  for  all  goods  neces- 
sary thereto,  that  defendant  was  entrusted  with  charge 
of  said  business.  That,  as  plaintiff  believes,  said  busi- 
ness was  successful,  but  that  defendant  squandered  the 
proceeds  thereof  and  appropriated  them  to  his  own 
use,  returning  little  or  nothing  to  the  plaintiff  from 
said  proceeds,  and  that  plaintiff  was  obliged  to  pay  by 
her  own  money  and  labor  all  the  bills  due  and  owing 
at  the  city  of  New  York,  on  account  of  said  business. 

* '  That  on  October  6,  1870,  the  defendant  abandoned 
the  house  of  the  said  plaintiff,  and  has  not  since  that 
time  returned.  That  on  the  day  aforesaid  the  defend- 
ant brought  with  him  and  introduced  into  the  house 
three  suspicious,  all  ill-looking  persons,  with  the  in- 
tention of  alarming  the  plaintiff,  and  plaintiff  was 
obliged  to  call  others  into  the  said  house  for  her  pro- 
tection, and  that  thereupon  defendant  took  from  said 
house  all  his  personal  property,  and  has  not  since 
returned  to  or  resided  with  this  plaintiff.  That  since  the 
defendant  has  abandoned  the  house  as  aforesaid  he  has 
refused  and  neglected  to  provide  in  any  way  for  plain- 
tiff's support  or  maintalnance,  and  that  she  is  entirely 
dependent  UT>on  her  own  labors  for  her  support 
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"That  as  plaintiff  is  informed  and  believes  the  de- 
fendant is  possessed  of  an  income  of  about  forty-three 
hundred  dollars  "per  year. 

**  Whereupon  the  plaintiff  prays  that  a  separation 
from  bed  and  board  lorever,  may  be  decreed  between 
the  said  plaintiff  and  def endant,  and  that  the  defendant 
may  be  compelled  by  the  judgment  of  this  court  to  make 
a  proi)er  and  suitable  provision  for  the  eupi)ort  and 
maintenance  of  the  plaintiff,  and  that  the  plaintiff  may 
have  such  other  or  further  relief  as  to  the  court  may 
seem  just  and  right,  with  costs  of  this  action." 

The  special  term  order  struck  out  of  the  com- 
plaint all  that  part  which  is  printed  in  italics ;  and 
directed  that  so  much  of  that  portion  of  the  com- 
plaint which  is  contained  between  the  words  ^^  JFHrst 
That,"  and  the  words  "said  diseases,"  as  remained 
after  striking  out  the  words  in  italics  should  be 
made  more  definite  and  certain  by  making  it  read  as 
follows : 

"That  the  defendant  (insert  date),  by  reason  of 
sexual  intercourse  with  other  person  than  the  plaintiff, 
contracted  a  disease  he  communicated  to  the  plaintiff, 
stating  in  like  manner  any  other  time  or  time  at 
which  the  defendant  contracted  and  communicated  said 
disease." 

And  further  directed  that  the  clause  numbered  IV. 
be  made  more  definite  and  certain  by  stating  at  what 
time  or  times,  and  what  place  or  places  the  defendant 
lorced  the  plaintiff  to  comply  with  his  desires  to  a  cruel 
and  unreasonable  extent 

The  plaintiff  appealed  to  the  general  term. 

• 

If.  Oano  Dunrij  attorney  and  of  counsel  for  ap- 
pellant, made  the  following  points : — I.  That  portion 
of  the  order  made  at  special  term  which  requires  the 
plaintiff  to  state  at  what  time  or  times  the  defendant 
contracted  the  diseases  mentioned  is  unreasonable.    It 
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is  from  the  natiire  of  the  case  impossible  that  the  plain- 
tiff should  have  information  as  to  such  dates.  The 
revised  statutes  required  only  that  the  plaintiff  shoiQd 
set  forth  times  and  places  with  resonable  certainty. 

n.  An  allegation,  setting  forth  improper  conduct 
of  the  defendant  with  the  female  servants  of  the 
family,  and  with  other  females,  is  proi)er  in  a  com- 
plaint for  limited  divorce.  Such  conduct  is  an  outrage 
on  the  feelings  of  the  wife,  and  comes  within  the  defini- 
tion of  cruelty.  It  is  furthermore  such  conduct  as  ren- 
ders it  improper  for  the  wife  to  live  with  the  husband. 
Cruel  and  inhuman  treatment  need  not  consist  of  in- 
jury to  the  j)erson  of  the  plaintiff  (Smith  v.  Smith,  2 
PhiU.  207;  Popkin  v.  Popkin,   1  Hogg.   Ecc.  768; 

Durant  v.  Durant,  Id.  733 ;  Bihin  v.  Bihin,  17  Ahh. 
Pr.  19 ;  Bishop  on  Mdrr.  &  Div.  TiS,  726,  732). 

III.  The  allegation  of  such  conduct  on  the  part  of 
the  defendant  in  this  action,  as  set  forth  in  the  com- ' 
plaint,  is  sufficiently  definite  as  to  times,  places  and 
circumstances. 

IV.  S(5  much  of  the  said  order  as  requires  the 
plaintiff  to  state  at  what  time  or  times  the  defendant 
contracted  the  diseases  mentioned  in  the  complaint, 
and  so  mnch  of  said  order  as  strikes  out  the  third 
allegation  of  the  complaint,  should  be  reversed. 

F.  Sherman  Smithy  attorney  for  respondent 

James  M.  Smithy  of  counseL 

By  the  Court. — Feeedman,  J. — ^This  is  an  action 
for  a  separation  frqm  bed  and  board.  By  the  common 
law  a  court  of  equity  had  no  jurisdiction  to  decree  a 
separation  or  limited  divorce  (Perry  t?.  Perry,  2  Paige^ 
601).  The  jurisdiction  is  created,  and  the  cases  in  which 
an  action  for  a  separation  or  limited  divorce  may  be 
brought,  are  defined  by  statute  (2  Rev.  Stat.  146 ;  3 
JRev.  Stai.  5  ed.  237).  To  constitute  cruel  and  inhuman 
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treatment  by  the  hnsband  of  the  wife,  or  such  conduct 
on  his  part  towards  her,  as  may  render  it  unsafe  and 
improper  for  her  to  cohabit  with  him,  within  the  mean- 
ing of  these  terms  as  used  in  the  first  two  subdivisions 
of  section  51  of  the  statute,  bodily  injury  or  acts  of  per- 
sonal violence  are  not  necessary  (Bihin  v.  Bihin,  17 
Abb.  Pr.  19) ;  but  the  treatment  or  conduct  must  at 
least  be  such  as  to  create  a  reasonable  apprehension  of 
bodily  hurt,  and  4ihe  causes  for  such  apprehension 
must  be  of  sufficient  importance  (Whispell  0.  Whispell, 
4  Barb.  217 ;  2  Kent  Com.  126). 

The  statute  also  prescribes  that  the  complaint  in 
every  such  case  shall  specify  particularly  the  nature 
and  circumstances  of  the  case  on  which  plaintiff  relies, 
and  shall  set  forth  times  and  places  with  reasonable 
certainty.  These  specific  allegations  present  the  matter 
upon  which  issue  is  to  be  joined.  To  be  issuable,  how- 
ever, every  circumstance  thus  alleged  must  be  material 
in  establishing  some  ground  recognized  by  the  statute. 

The  allegations,  which  were  struck  out  of  the  com- 
plaint in  this  action,  charged  the  defendant  -with  great 
X)articularity  vdth  a  series  of  scandalous,  indecent  and 
licentious  acts  committed  with  and  upon  certain  females 
other  than  the  plaintiff.  As  the  action  is  not  for  a 
divorce  on  the  ground  of  adultery,  but  for  a  separation 
merely,  these  allegations  are  immaterial,  unless  they 
tend  to  aid  at  least  in  establishing  some  specific  ground 
mentioned  in  the  first  two  subdivisions  of  the  section 
of  the  statute  referred  to.  Standing  entirely  by  them- 
selves, they  have  no  such  tendency,  and  there  is  no 
averment  of  any  fact  or  circumstance  in  connection 
with  which  they  might  have  become  important.  It  is 
not  charged  that  the  conduct  complained  of  led  plain- 
tiff to  apprehend  personal  injury  to  herself ;  she  does 
not  complain  that  it  gave  her  pain.  No  effect  upon 
either  the  body  or  mind  of  the  plaintiff,  her  health  or 
feelings  is  allied.    The  only  injury  stated  is  the  dis- 
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grace  which  such  conduct  brought  upon  the  plaintiff 
and  her  family.  No  decree  for  separation  can  be  based 
upon  that.  Frequent  intoxication  may  bring  disgrace, 
but  cannot  be  made  to  work  a  separation.  Nor  do  oc- 
casional outbursts  of  passion,  from  whatever  cause,  so 
long  as  they  do  not  threaten  bodily  harm,  present  a 
ground  for  a  limited  divorce  (Mason  v.  Mason,  1  .Edw. 
278).  The  allegations  referred  to  were,  therefore,  prop- 
erly stricken  out 

That  portion  of  the  order,  however,  which  requires 
the  plaintiff  to  make  the  complaint  more  definite  and 
certain  by  stating  at  what  time  or  times,  and  at  what 
place  or  places  the  defendant  contracted  the  diseases 
in  the  complaint  mentioned,  is  too  broad,  and  must  be 
modified  so  as  to  require  the  plaintiff  to  set  forth  the 
time  or  times  and  at  what  place  or  places  the  defendant 
communicated  the  said  diseases  to  the  plaintiff. 

As  thus  modified,  the  order  appealed  from  should 
be  affirmed. 


Jones,  J.,  concurred. 


AMMI  T.  BUTLER,  et  al.,  Plaintiffs  and  Appel- 
lants, V.  THE  EVENING  MAIL  ASSOCIATION, 
Defendants  and  Respondents. 

The  defendants,  publishers  of  a  daily  evening  newspaper,  known  as 
The  Evening  Maily  are  the  successors  of  Charles  H.  Sweetzer  in  that 
enterprise,  and  plaintiffs  furnished  printing  paper  for  use  in  their 
business,  to  recover  payment  for  which  they  bring  this  action. 

The  account  on  plaintiff^s  books  stands  in  the  name  of  Charles  H. 
Sweetzer,  Evening  Maily  and  was  commenced  and  continued  for 
some  time  previous  to  defendants  becoming  such  publishers.  After 
the  change,  in  answer  to  plaintiffs'  inquiry  as  to  the  change  in  the 
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account  on  their  books,  Sweetzer  told  plaintiffis  there  was  no  neces- 
sity for  a  change,  as  he  was  the  principal  stockholder  and  the 
manager  of  the  corporation,  and,  in  fact,  he  was  the  Evening  Mail 
Association,  &c.,  and  plaintiffs  continued  the  account  on  their  books 
under  the  same  name.  Held,  by  the  referee,  and  sustained  by  the 
court,  that  the  sale  of  the  paper  was  made  and  the  credit  given  to 
Sweetzer  and  not  to  defendants,  and  plaintiff  could  not  recover  in 
the  action. 
See  dissenting  opinion  by  Monbll,  J.,  reviewing  Meeker  v.  Clag- 
hom,  44  N.  T.  849. 

Before  Babbour,  Ch.  J.,  and  Monell,  and  Jones,  J  J. 

Decided  December  81,  1871. 

Appeal  from  a  judgment  entered  on  a  report  of  a 
referee. 

The  facts  fully  appear  from  the  opinions. 
JaTTies  M.  Smithy  for  appellants. 
Henry  H.  Anderson^  for  respondents. 

By  the  Cofrt. — Baeboub,  Ch.  J. — ^This  case  comes 
before  us  on  appeal,  by  the  plaintiffs,  from  a  judgment 
entered  against  them  upon  the  report  of  a  referee,  in  an 
action  for  the  recovery  of  a  balance  alleged  in  the  com- 
plaint to  be  due  and  owing  to  the  plaintiffs  by  the  de- 
fendants in  an  account  for  printing  paper  sold  and  de- 
livered. The  answer  contained  a  full  denial  of  the 
alleged  purchase  and  indebtedness. 

Upon  the  trial  it  appeared  that  prior  to  March  16, 
1868,  one  Charles  H.  Sweetzer  had  been  in  the  habit 
of  purchasing  paper  from  the  plaintiffs  which  was 
charged  to  him ;  that  on  March  16  a  joint  stock  asso- 
ciation was  formed  between  Sweetzer  and  several  other 
persons  for  the  purpose  of  printing  and  publishing 
books  and  newspapers ;  that,  shortly  after  the  associa- 
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tion  was  formed,  Sweetzer  informed  one  of  the  plain- 
tiffs of  that  fact,  and  further  stated  that  it  was  not  ne 
cessary  for  them  to  make  any  change  in  the  keeping 
of  the  account,  as  he  was  the  largest  owner  of  the  stock, 
and,  in  reality,  **  he  was  the  association  and  the  asso- 
ciation was  him ;"  that  the  paper,  as  delivered,  was 
thenceforward  charged  by  the  plaintiffs  on  their  books 
to  Sweetzer,  and  receipted  for,  nsually,  as  delivered  to 
him,  and  that  payments  were  made,  from  time  to  time, 
upon  the  account,  in  Sweetzer^ s  checks.  Evidence  was 
also  given  by  the  plaintiffs  tending  to  prove  that  the  pa- 
per in  question  was  used  by  the  association  in  the  publi- 
cation by  them  of  their  newspaper.  The  Evening  Mail. 
The  referee's  conclusion  that  the  evidence  was  not 
suflScient  to  entitie  the  plaintiffs  to  a  recovery  seems  to 
have  been  correct.  When  Sweetzer,  who  was  the  acting 
agent  of  the  defendants,  told  the  plaintiffs  that  he  and 
the  association  were  one  inasmuch  as  he  was  the  princi- 
pal stockholder,  and  that  the  account  might  be  con- 
tinued in  his  name,  it  is  quite  possible  the  plaintiffs 
had  a  right  to  elect  whether  they  would  recognize  him 
as  their  debtor  in  the  credits  to  be  given,  or  the  asso- 
ciation ;  and  the  fact  that  they  charged  the  goods  to 
the  former,  took  his  receipts  therefor,  and  received  his 
checks  in  payment  upon  the  account,  is  pretty  strong 
evidence  that  the  credit  was  given  to  Sweetzer,  and  not 
to  the  association.  Let  that  be  as  it  may,  however,  it 
is  enough  to  say  that  the  evidence  is  of  such  a  character 
that  two  persons  of  equal  judgment,  but  with  differ- 
ently constituted  minds,  might  honestly  arrive  at  op- 
posite conclusions  as  to  the  person  to  whom  the  credit 
was  given.  It  was  the  province  of  the  referee  to  de- 
termine tbat  question  of  fact ;  and  his  finding  is  as 
much  a  finality  as  the  decision  of  a  jury  would  have 
been.  We  cannot  properly  say,  upon  the  evidence 
before  us,  that  he  erred. 

The  judgment  should  therefore  be  aflirmed,  with  costs. 
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MoNELL,  J.  (Dissenting). — The  referee  put  his  deci- 
sion upon  the  ground,  that  the  credit  was  given  to 
Sweetzer  and  not  to  the  defendants,  but  I  do  not  think 
the  evidence  sustains  his  conclusion. 

Prior  to  March,  1868,  Sweetzer  had  been  publishing 
The  Evening  Mail  on  his  own  account,  and  had  pur- 
chased the  paper,  upon  which  it  was  printed,  of  the 
plaintiffs.  In  March  the  defendants'  association  was 
formed,  under  general  incorporating  laws.  Sweetzer 
communicated  the  fact  of  such  formation  to  the  plain- 
tiffs, and  that  he  was  secretary,  treasurer  and  general 
marmger  of  the  company.  He  continued  to  purchase 
paper  of  the  plaintiffs,  which  was  delivered  to  the  de- 
fendants, and  upon  which  their  newspai)er  was  printed. 

So  far  it  is  quite  clear  the  defendants  were  liable. 
The  purchases  were  made  by  the  defendants  through 
their  agent,  and  they  had  the  benefit  of  the  purchase. 
But  shortly  after  the  company  was  formed,  and  while 
the  purchase  of  piaper  was  continuing  to  be  made,  in  a 
conversation  between  Sweetzer  and  the  plaintiffs,  the 
latter  inquired  (with  reference  to  changing  the  account 
on  their  books)  if  it  was  worth  while  to  change  the  ac- 
count. They  said  they  had  it  on  their  books  '^  Charles 
fl.  Sweetzer,  Evening  Mail^'^  and  asked  him  if  it  was 
necessary  to  make  any  change.  He  said  it  was  not ;  it 
might  just  as  well  stand  as  it  was ;  that  he  was  the 
principal  owner  of  the  stock,  and  virtually  the  associa- 
tion, and  the  association  him.  The  plaintiffs  replied 
that  if  that  was  so,  it  vras  not  worth  while  to  scratch 
out  and  make  bad-looking  work  on  the  books.  Sweetzer 
said  it  made  no  difference. 

This  is  all  the  evidence  which  goes  to  sustain  the 
referee's  conclusion,  and  it  falls  far  short,  in  my  judg- 
ment, in  shovcdng  that  Sweetzer  was  taken  as  the  princi- 
pal debtor.  It  does  not  indicate  any  intention  on  the 
plaintiff's  jmrt  to  give  the  exclusive  credit  to  Sweetzer, 
or  that  they  would  look  alone  to  him  for  payment. 
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The  reason  assigned  was,  a  disinclination  to  deface  their 
books;  and  they  concluded  not  to  do  so,  because 
Sweetzer  told  them  it  was  not  necessary,  and  would 
make  no  difference. 

In  the  previous  dealings  between  the  plaintiffs  and 
Sweetzer,  the  account  was  kept,  and  the  goods  charged, 
under  his  name,  appended  to  which  were  the  words, 
^^ Evening  MaiV^  On  the  formation  of  the  company 
he  told  them  they  need  not  change  the  account  (/.  ^.,  the 
heading),  as  it  would  make  no  difference.  Sw^tzer  was 
the  defendants'  agent,  and  having  informed  the  plaintiffs 
of  the  change  in  the  proprietorship  of  the  paper,  he  did 
not  design  to  become  j)ersonally  responsible  for  its 
debts.  And  when  he  told  the  plaintiffs,  that  the  man- 
ner of  keeping  the  account  would  make  no  difference, 
he  merely  meant  that  a  change  upon  their  books  was 
not  essential ;  and  he  did  not  mean,  and  the  plaintiffs 
in  acquiescing  did  not  intend,  that  Sweetzer  should  be 
individually  liable. 

That  the  parties  so  intended  is  apparent  from  the 
whole  course  of  deajing,  and  although  some  of  the  bills 
were  made  out  in  the  name  of  Sweetzer  alone,  they 
were,  doubtless,  so  drawn  in  consequence  of  his  assur- 
ance, that  there  was  no  occasion  to  change  the  form  of 
the  account.  I  have  not  found  any  evidence  directly 
tending  to  show  that  exclusive  credit  was  given  to 
Sweetzer.  That  which  might  be  derived  from  the  man- 
ner of  keeping  the  accounts  is  stripped  of  its  conse- 
quence by  the  explanations  given. 

The  case  of  Meeker  v.  Claghorn,  44  JV.  T.  (5  nand\ 
349,  strikingly  illustrates  the  view  I  have  stated.  The 
goods,  in  that  case,  were  charged  to  Shall,  who  it  was 
claimed  was  the  defendant's  agent.  The  court  say :  "  In 
all  cases  where  the  principals  seek  exemption  on  the 
ground  that  the  credit  was  exclusively  given  to  their 
agent,  this  should  clearly  appear,  and  they  have  the 
affirmative  to  show  it,  the  natural  presumption  being. 
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in  all  cases,  that  credit  is  given  to  the  principal  rather 
than  to  the  agent.  It  is  sufficient  to  say,  that  there  is 
no  conclusive  evidence  that  the  credit  was  given  by  the 
vendors  exclusively  to  the  agent,  and  that  they  intended 
to  look  to  him  solely  for  their  -paj.  It  is  true,  that 
upon  the  ledger  and  day-book  of  the  vendors  the  arti- 
cles were  charged  to  Shall,  and  while  this  furnishes 
strong  evidence  that  they  were  furnished  upon  his 
credit,  it  does  not  sTiow  it  conclusively.  The  plaintiff 
gave  some  explanation  tending  to  weaken  the  effect  of 
this  evidence,  and  its  weight  under  all  the  circumstances 
of  the  case  was  for  the  referee."  And  that  court  re- 
fused to  disturb  the  finding. 

The  taking  of  collateral  security  from  Sweetzer  was 
prox)er,  and  strengthens  the  belief,  that  the  plaintiffs 
did  not  look  ui)on  him  as  their  original  debtor.  The 
proof  also  is  clear  that  the  notes  and  mortgage  were 
mere  collaterals  and  not  payments. 

It  is  not  disputed,  that  the  defendants  received  and 
used  the  x>aper  purchased  for  them  by  Sweetzer ;  and 
I  should  require  strong  proof  of  an  intent  on  the  part 
of  the  plaintiffs,  to  wholly  ignore  the  defendants,  and 
to  only  know  Sweetzer  in  the  transaction,  before  allow- 
ing the  defendants  to  reap  the  fruits  of  their  agent' s 
dealings,  and  then  escape  payment  on  the  plea  that 
the  credit  was  given  to  their  agent  and  not  to  them- 
selves. 

Removing  from  the  case,  therefore,  all  mere  techni- 
calities and  rigorous  rules  of  ^law,  the  simple  question 
to  be  answered  is,  shall  the  defendants,  who  have  re- 
ceived and  used  for  their  own  emolument  the  plaintiffs' 
property,  not  pay  for  it  ? 

I  am  in  feivor  of  reversing  the  judgment 
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ISRAEL  LEWIS,  et  al.,  PLAnrriFFS  and  Respoio)- 
ENTS,  V.  ARCHIBALD  G.  ROGERS,  impleaded. 
Defendant  and  Respondent. 

L  Negotiable  Papbb. — Bn^s  op  Exchange.— ^Pbomissobt  Notes. 
— ^Valxjb,  Pabttng  with,  what  is. 

1.  The  fn&re  suspermon  qf  the  right  of  action  on  a  past  due  debt  is. 
a.  Such  suspension  is  caused  by  the  mere  receipt,  by  the 
creditor,  of  the  time  note  of  a  third  person  indorsed  by  the 
debtor  on  account  of  the  past  indebtedness,  without  any 
express  agreement  that  said  note  should  be  taken  either  in 
payment  and  satisfaction,  or  as  coUateraL 
n.  Examination  of  witnesses  on  tbial. 

1.  Questions,  what  not  improper  as  calling  for  conclusions  of  law, 
or  operations  qf  the  mind, 
a.  When  one  of  the  inquiries  on  the  trial  is  as  to  the  intent 
with  which  the  witness  did  an  act,  then  a  question  seek- 
ing for  the  operation  of  the  mind  is  proper. 
5.  When,  in  an  action  on  a  note  of  C,  given  by  B.  to  the 
plaintiff^  it  becomes  necessary  for  the  plaintiff  to  prove 
V  that  he  parted  with  value  on  the  faith  of  it,  he  may,  after 

showing  that  between  the  receipt  and  maturity  of  the  note 
he  sold  and  delivered  goods  to  B.,  be  asked,  ''Were  the 
supplies  furnished  by  you  to  B.  after  the  delivery  an^ 
before  the  maturity  of  the  note  furnished  on  the  note  or 
not? " 

1.  Even  if  such  question  calls  for  an  operation  of  the 
mind,  it  is  proper. 

2.  But  it  calls  for  a  fact,  and  is  therefore  proper. 
d.  Leading  questions. 

The  allowance  or  exclusion  of  leading  questions  is  in  the  dis- 
cretion of  the  trial  judge. 

• 

Present,  MoCunn  and  Jones,  JJ. 

Deoided  December  80, 1871. 

This  is  an  action  against  the  maker  and  indorser  of 
a  promissory  note,  which  was  as  follows : 
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"  New  York,  December  11,  1869. 
"  Fonr  months  after  date  I  promise  to  pay  to  the 
order  of  D.  Woodhouse,  Esq.,  five  hundred  dollars,  at 
4  and  6  Pine-street.    Value  received. 

"ArCH^   G.   BOGIQRS. 

Indorsed,  ''D.  Woodhouse." 

The  maker,  who  alone  answers,  sets  up  as  a  defense 
that  at  the  time  he  made  and  delivered  the  note  the 
said  Woodhouse  agreed,  tor  a  valuable  consideration, 
to  renew  the  said  note  by  extending  the  time  for  the 
payment  thereof  beyond  the  time  of  terms  therein  men- 
tioned, and  for  a  further  and  like  term ;  that  he  (the 
defendant)  has  been  and  was  ready  and  willing  to  keep 
the  agreement  on  his  part,  and  caused  a  new  note  for 
principal  and  interest  properly  executed  to  be  tendered 
to  the  plaintiffs,  which  they  refused  to  accept ;  that  the 
action  is  prematurely  brought ;  that  the  note  was  not 
indorsed  to  the  plaintiffs  for  a  valuable  consideration, 
but,  on  the  contrary  thereof,  was  received  by  the  plain- 
tiffs for,  and  on  account  of,  and  to  secure  a  pre-existing 
debt. 

On  the  trial  before  a  referee  it  was  proved  that  said 
Woodhouse,  being  indebted  to  plaintiffs  in  three  hun- 
dred and  eight  dollars  for  goods  sold  and  delivered  by 
them  to  him,  Greorge  Lewis,  one  of  the  plaintiffs,  ap- 
plied to  him  for  payment.  He  said  he  had  no  money, 
but  had  something  as  good  as  money.  He  took  out  the 
note  in  question  and  told  George  to  take  it,  and  he  took 
it  Nothing  was  said  about  trading  out  the  balance. 
Nor  was  anything  said  about  receiving  the  note  either 
in  payment  or  satisfaction  of  the  debt,  or  as  collateral 
security. 

The  plaintiffs,  after  receiving  the  note,  sold  and  de- 
livered to  Woodhouse  goods  amounting  to  the  differ- 
ence between  the  debt  of  three  hundred  and  eight 
dollars  and  the  amount  of  the  note,  and  sixty  dollars 

over  and  above  the  note. 
VOL.  n.— 6 
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It  was  also  proved  that  defendant  Rogers,  being  in- 
debted to  Woodhouse,  which  indebtedness  was  by 
agreement  to  be  paid  in  notes  at  eight  months,  Wood- 
house  applied  to  him  to  make  notes  at  four  instead  of 
eight  months,  to  which  Woodhouse  consented,  on  con- 
dition that  the  four  months'  notes,  when  due,  should 
be  renewed  by  other  notes  at  four  months.  Thereupon 
Rogers  gave  Woodhouse  two  notes,  dated  December 
11,  1869,  one  for  two  hundred  dollars  and  one  for  five 
hundred  dollars.  And  Woodhouse  executed  and 
signed  a  written  instrument  by  which  he  agreed  to 
cause  these  notes  to  be  renewed  before  maturity  for 
another  prior  of  four  months,  and  that  they  should  not 
be  put  in  the  market  for  sale  or  loan,  but  should  only 
be  discounted  at  bank. 

At  the  maturity  of  the  note  in  question  Rogers  made 
a  new  note  for  the  same  amount,  adding  the  interest 
for  four  months  longer,  and  gave  it  to  Woodhouse  to 
give  to  the  parties  holding  the  one  in  suit. 

There  was  conflict  of  evidence  as  to  whether  Wood- 
house  tendered  the  new  note  before  protest  of  th^  old 
or  not.    There  is  no  finding  of  fact  on  this. 

Mr.  Woodhouse  testifies  that  he  gave  plaintiff  the 
note  in  suit  by  mistake  ;  that  he  held  another  note  of 
Mr.  Rogers  for  five  hundred  dollars  which  was  not 
subject  to  renewal,  and  that  was  the  one  he  intended  to 
give  plaintiff.    There  is  no  finding  on  this. 

It  was  shown  on  the  trial  that  plaintiffs  had  not  at 
any  time  before  the  maturity  of  the  note  any  knowl- 
edge, information,  or  notice  of  the  agreement  or 
arrangement  between  Woodhouse  and  Rogers,  nor  any 
cause  to  suspect  the  existence  of  such  arrangement 

In  the-  course  of  the  trial  Gfeorge  Lewis  was  asked 
this  question : 

Before  the  maturity  of  the  note  did  he  (Woodhouse) 
obtain  any  supplies  on  that  note  i 
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The  question  was  objected  to.  Objection  overruled, 
and  defendants  excepted. 

He  was  also  asked : 

Were  the  supplies  furnished  by  the  plaintiff  to  de- 
fendant, Woodhouse,  after  the  delivery  of  the  note  in 
suit  and  before  the  maturity  thereof,  furnished  on  the 
note  or  not  ?  which  was  objected  to.  Objection  over- 
ruled, and  defendant  excepted. 

The  referee  reported  in  favor  of  the  plaintiff  for  the 
fall  amount  of  the  note. 

From  the  judgment  entered  on  the  report,  the  de- 
fendant appeals. 

Wm.  Kronberg,  attorney  and  of  counsel  for  ap- 
pellant, urged, — L  The  defendant  Rogers  having  pro- 
tected himself  by  taking  a  written  agreement  securing 
to  him  the  right  of  renewing  the  note  for  another  and 
additional  term,  these  two  papers,  executed  at  the 
same  time  and  in  reference  to  the  same  subject  matter, 
are  to  be  taken  together  as  one  paper. 

This  is  so  against  these  plaintiffs,  unless  they  are  to 
be  protected  by  the  rule  applied  in  favor  of  the  party 
who  is  a  bonajlde  holder /or  value. 

In  the  first  instance,  the  production  of  the  note  is 
sufficient  for  plaintiffs  case ;  he  is  presumed  to  be  the 
lawful  owner,  and  to  have  received  it  in  the  due  course 
of  business  and  for  value  (1  DeniOy  367 ;  1  Sandf.  37  ; 
15  jBarft.  285). 

It  is,  however,  a  mere  presumption  that  so  aids  the 
plaintiff ;  a  mere  presumption,  potent  if  undisturbed,  is 
a  slight  thing  and  easily  got  rid  of.  Thus,  for  instance, 
if  the  defendant  proves  that  the  note  was  lost,  stolen, 
perverted  to  an  improper  use,  or  the  like,  all  the  cases 
agree  that  this  shifts  the  burthen  of  proof  over  on  the 
plaintiffs,  and  obliges  them  to  show  that  they  took  the 
note  in  the  due  course  of  business  and  parted  with  talue. 

2.  2%is  parting  with  value  is  a  vital  and  substan* 
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tial  thing^  and  precisely  what  the  words  themselves 
import  (Rosa  v.  Brotherson,  10  Wend.  86). 

Where  a  creditor  receives  the  transfer  of  a  n^o- 
tiable  note  in  payment  of  a  precedent  debt,  he  takes  it, 
though  transferred  before  maturity,  subject  to  all  equi- 
ties existing  between  the  original  parties  (Cardwell  z?. 
Hicks,  23  How.  Pr.  281). 

A  person  who  takes  a  note  which  is  fraudulent  in  its 
inception  without  knowledge  of  the  fraud,  and  pays  for 
it  partly  in  cash  and  partly  by  discharging  a  precedent 
debt,  is  a  honajide  holder  for  value  only  to  the  amount 
of  the  cash  paid  (Farrington  v.  The  Franklin  Bank, 
31  Barh.  187.    Cases  collected). 

It  has  been  remarked  that  there  is  a  conflict  of 
authority  in  the  decisions  of  the  courts  of  this  State  as 
to  what  constitutes  a  bona  fide  holder  of  negotiable 
paper  for  value ;  but  it  is  believed  that,  with  one  or 
two  exceptions,  the  cases  can  be  harmonized  and 
,  brought  within  well-established  principles.  And  it  is 
well  settled  that  where  a  note  is  transferred  simply  as 
collateral  secui;ity  for  a  precedent  debt,  the  holder  is 
Tiot  a  holder  for  value,  so  as  to  cut  off  any  defense  ex- 
isting in  favor  of  the  maker. 

The  leading  case  in  this  State  on  the  point  is  Coding- 
ton V.  Eay,  20  Johns.  637. 

That  case  was  followed  by  Wardell  v.  Howell,  9 
Wend.  170. 

Thus,  it  is  only  where  the  holder  of  negotiable 
paper  received  it  before  maturity  in  good  faith,  without 
notice  of  any  equities  between  the  original  parties,  and 
on  the  strength  of  it  parted  with  property — ogives  up  a 
valuable  rigM  or  incurred  liability ^  or  received  it  in 
full  payment  of  a  precedent  debt — ^he  is  a  bona  fide 
holder  for  value,  so  as  to  cut  off  any  defense  existing 
in  favor  of  the  maker.  This  principle  was  expressly 
'  decided  in  the  affirmative  in  Bank  of  Salina  v.  Babcock, 
21  Wend.  499 ;  Weltheimer  v.  Meyer,  83  Barb.  216 ; 
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Brown  v.  Leavitt,  31  If.  T.  113 ;  Pratt  v.  Coman,  87  Id. 
440  ;  Traders'  Bank  v.  Bradner,  43  Barb.  379. 

3.  The  note  in  this  case  was  (no  settlement)  tamed 
out  simply  as  security,  no  proof  that  it  had  been  re- 
ceived in  full  payment  of  the  debt,  the  indebtedness 
not  canceled,  bnt,  on  the  contrary,  it  appeared  that 
plaintiffs  supplied  defendant  Woodhouse  with  meat 
to  an  amount  exceeding  the  amount  of  the  note  by 
sixty  dollars. 

In  Bank  of  St.  Albans  v.  Gilliand,  notes  received 
^^infuU  satisfoAMon^'*  and  the  '* indebtedness  can- 
celed,'' and  the  decision  has  been  followed  by  every 
well-considered  case  involving  the  same  question  since 
decided  in  the  State. 

In  Bank  of  Sandusky  v.  ScovUle,  plaintiff  dis- 
counted the  note  and  applied  the  proceeds  to  extin- 
guish a  precedent  debt. 

In  Yonng  n.  Lee  the  note  was  received  in  payment 
of  a  note  due  in  a  few  days,  which  was  "surrendered'' 
on  receipt  of  the  new  note,  and  the  decision  of  the  cases 
bearing  upon  this  question  attach  great  importance  to 
the  terms  ^^  saii^actix>n^^'^  ^^  canceled^'^  *^  surren* 
dered^^  ^^  extinguished^^^  '^  given  up^^^  &c. 

In  Bright «.  Judson,  47  Barb.  29,  the  reported  note 
states  "it  is  not  enough  that  new  paper  should  have 
been  received  in  payment  and  satisfaction  of  the  old, 
the  old  paper  must  be  absolutely  surrendered  before 
maturity  to  the  person  from  whom  he  receives  the  new 
paj)er."  These  are  almost  verbatim  the  words  of  one 
of  the  learned  justices  who  wrote  opinion  in  the  case. 

4.  The  referee  erred  in  finding  that  the  note  in  ques- 
tion was  received  in  payment  and  satisfaction  of  a  pre- 
vious bill  of  about  three  hundred  and  eight  dollars,  &c. 

This  finding  is  not  supi)orted  by  the  evidence,  no 
agreement,  understanding  or  arrangement  that  the  note 
should  be  taken  in  payment  or  settlement  of  the  debt. 
Defendants'  exception  well  taken. 
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But  for  that  error  he  would ;  probably  have  reached 
a  different  conclusion:  nothing  short  of  an  express 
agreement  to  receive  the  note  of  a  third  party  in  pay- 
ment of  a  demand  operates  as  a  satisfaction  and  dis- 
charge of  the  debt.  Call  v.  Sackett,  1  Sill,  616 ;  Way- 
dell  V.  Luer,  3  DeniOj  410. 

But  it  is  otherwise  if  there  is  no  agreement.  Van 
Eps  7).  Dulage,  6  Barh.  244. 

Plaintiflfs,  receiving  the  paper  for  security  merely  for 
an  antecedent  debt^  are  not  bona  fide  holders  for  mdue. 

Am.  Ex.  Bank  t).  Carliss,  46  Barb.  19,  to  constitute 
a  bona  fide  holder  the  paper  must  be  received  in  abso- 
lute payment  of  the  antecedent  debt,  so  that  the  liabil- 
ity of  the  debtor  is  discharged. 

Traders'  Bank  v.  Bradner,  43  Barb.  379,  and  it  can- 
not be  doubted  that  had  the  note  been  taken  in  abso- 
lute payment  of  the  debt,  and  the  debt  been  canceled, 
plaintiffs  would  have  been  regarded  as  holders  for  value. 

This  was  the  substance  of  the  defense  of  defendant 
Rogers,  set  up  in  his  answer  and  substantially  proven : 
the  note  and  the  agreement  both  go  tx)gether,  belong 
together,  and  which  as  against  a  ftoTiaj^d  holder  of  the 
note  who  had  in  due  course  of  business  parted  with 
value  for  the  note,  that  agreement  goes  for  nothing  ;  it 
is  vital  and  effectually  binding  against  any  holder  of  the 
note  not  a  bona  fide  holder,  not  having  parted  with 
value — ^why  not  ? 

The  holder  has  taken  the  note  without  parting  with 
value,  and  therefore,  as  the  cases  say,  subject  to  the 
equities  existing  between  the  parties. 

Therefore  subject  to  the  agreement. 

Stedwell  t>.  Territt,  4  Bosw.  520,  is  an  instance  in 
which  a  note  or  acceptance  became  connected  with  and 
affected  by  another  instrument. 

The  judgment  should  be  reversed  and  order  of  refer- 
ence discharged. 


LEWIS  t.  ROGERS.  71 

Respondent's  points. 


Lewis  0.  Corbet^  attorney  and  of  counsel  for  re- 
spondents, urged, — I.  The  plaintiffs  received  the  note 
in  suit  from  Woodhouse  in  payment  and  satisfaction 
of  a  precedent  debt.  1.  Whether  a  note  was  taken  ab- 
solutely as  payment  or  not  is  a  question  of  fact  for  the 
jury  (Johnson  v.  Weed,  9  Johns  310  ;  Noel  v.  Murray, 
13  If.  Y.  168).  a.  The  referee  distincMy  finds  that  the 
note  in  suit  was  so  taken.  2.  It  is  priToa  facie  evi- 
dence of  satisfaction  {Story  on  Prom.  Notes,  §  404). 

.  IL  The  taking  of  a  promissory  note  of  a  third  party 
in  payment  and  satisfaction  of  a  pre-existing  or  pre- 
cedent debt,  constitutes  the  person  so  taking  it  a  hona 
fide  holder.  (New  York  Marbled  Iron  Works  ^.  Smith, 
4  JDuer,  377). 

**  The  law,  at  least  in  this  court,  must  be  considered 
as  settled  that  the  satisfaction  of  a  precedent  debt  is  as 
truly  a  valuable  consideiution  for  the  transfer  of  a  ne- 
gotiable bUl  or  note  as  the  advance  in  cash  of  its 
amount  at  the  time  of  the  transfer. 

See  also  White  v.  Springfield  Bank,  3  Sandf.  225 ; 
Bank  of  Salina  t).  Babcock,  21  Wend.  499 ;  Bank  of 
Sandusky  t).  Scoville,  24  Id.  116 ;  Young  ^.  Lee,  12 
N.  T.  651 ;  Bowles  v.  Rowland,  40  Barb.  369 ;  Gould 
V.  Segel,  6  Duer,  260 ;  Bank  of  St.  Albans  v.  Gilliland, 
23  Wend.  311,  20  John^.  646 ;  Purchase  v.  Mattison,  3 
Bosw.  310. 

In  Brown  v.  Leavitt,  31  iT.  T.  113,  the  court  say : 
**  A  further  discussion  of  the  question  might  lead  to  a 
suspicion  that  the  law  was  in  doubt  on  the  point." 

New  York  State  Bank  v.  Fletcher,  5  Wend.  87,^ 
Marcy,  J.,  *'  I  take  the  law  to  bo  that  it  m payment  if 
expressly  a^epted  as  such." 

rH.  The  plaintiffs  delivered  to  said  Woodhouse,  at 
the  time  of  receiving  the  note,  and  before  the  maturity 
thereof,  merchandise  to  the  amount  of  one  hundred 
and  ninety-two  dollars,  the  balance  of  said  note,  which 
constituted  a  present  sale. 
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IV.  Where  the  note  of  third  party  is  taken  from  a 
debtor  by  a  creditor  at  the  time  a  debt  is  contracted,  the 
presumption  is  that  it  was  agreed  to  be  taken  in  pay- 
ment of  such  debt  (Young  v.  Stahelin,  34  If.  T.  268 ; 
Noel  V,  Murray,  3  Kern.  171 ;  Whitbeck  v.  Van  Ness, 
11  Johns.  409 ;  Rew  v.  Barber,  3  Cow.  280  ;  Breed  v. 
Cook,  16  Johns.  241 ;  Soflte  v.  Gallagher,  3  E.  D. 
Smith,  607.) 

V-  The  acceptance  of  a  note  made  by  a  third  person 
on  a  precedent  debt,  susi)ends  the  creditor's  right  to 
sue  upon  his  original  claim  until  thtj.  maturity  of  the 
note  (i^utnam  v.  Lewis,  8  Johns.  389  ;  Pratt  v.  Coman, 
37  N.  1.  441 ;  Smith  n.  Applegate,  1  Daly.  91 ;  Youngs 
t>.  StaheUn,  34  N.  Y.  258.) 

VI.  The  acceptance  of  such  a  note  on  time,  though 
not  received  as  an  absolute  payment  of  the  original 
debt,  suspends  the  right  of  action  on  the  original  debt 
until  the  note  becomes  due,  and  this  constitutes  a  suffi- 
cient consideration  to  make  the  plaintiffs  hona  fide 
holders  of  the  note  in  suit  (Pratt  v.  Coman,  37  N.  T. 
441 ;  Traders'  Bank  of  Rochester  v.  Bradner,  43  Barb. 
379;  Bowles  v.  Rowland,  40  Barb.  369.) 

VII.  Assuming,  for  the  purposes  of  this  argument, 
that  the  plaintiffs  did  not  receive  the  note  in  payment 
or  satisfaction  of  said  indebtedness,  then  it  must  be  ad- 
mitted that  they  received  it  as  security. 

VIII.  A  person  taking  a  note  of  a  third  party  a^ 
security  for  a  pre-existing  debt,  is  a  holder  for  a  valu- 
able consideration,  entitled  to  protection  against  all  the 
equities  between  the  antecedent  parties  (Bank  of  New 
York  V.  Vanderhorst,  32  N.  Y.  663 ;  Young  ^>.  Lee,  2 
Kern.  661 ;  Spencer  7).  Ballon,  18  N.  Y.  327  ;  Boyd  v. 
Gumming,  17  Id.  101 ;  Mohawk  Bank  v.  Corey,  1  EiR, 
613 ;  Bank  of  Rutland  v.  Buck,  6  Wend.  66 ;  Stett- 
heimer  v.  Myer,  33  Barb.  216 ;  Heywood  v.  Watson,  4 
Bing.  496;  Percival  v.  Frampton,  2  C,  M,  &  R.  180/ 
Bramah  v.  Roberts,  1  Bing.  N.  O.  469.) 
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By  the  Court — Jones  J. — In  the  case  of  Pratt  v. 
Comaii,  decided  by  the  court  of  appeals  (consisting  of 
Ward  Hunt,  Ch.  J.,  Martin  Grover,  Lewis  B.  Wood- 
ruff, Thomas  W.  Gierke,  Theodore  Miller,  William  J. 
Bacon,  Henry  Wells,  and  Charles  Mason,  Judges),  the 
action  was  brought  on  a  note  made  by  defendant 
Coman,  dated  June  4,  1859,  for  three  thousand  dollars, 
payable  six  months  after  date,  to  the  order  of  Mr. 
Agnew,  and  by  him  indorsed  to  the  plaintiff.  The 
defense  was  that  Agnew  by  false  representations  in- 
duced Coman  to  buy  certain  stocks,  in  payment  where- 
of he  gave  the  note  in  suit. 

The  case  was  tried  before  a  referee,  who  found  that 
the  note  was  procured  by  fraud,  and  that  Agnew  in- 
dorsed the  note  to  plaintiff  before  maturity;  that 
Agnew  being  indebted  to  the  plaintiff  in  a  large  sum  of 
money,  for  which  the  plaintiff  held  Agnew' s  overdue 
notes,  the  plaintiff  gave  up  to  Agnew  such  overdue 
notes,  and  received  therefor  the  note  in  suit  and  new 
notes  made  by  Agnew  for  the  balance,  and  that  the 
plaintiff  took  the  note  in  suit  without  notice  of  any 
defense ;  he  also  found  that  the  said  notes  so  due  from 
Agnew  to  the  plaintiff  were  surrendered  by  the  plaintiff 
to  Agnew,  and  this  note  of  defendants,  with  Agnew's 
indorsement,  was  delivered  by  Agnew  to  plaintiff  on 
account  of  so  much  and  as  part  of  said  indebtedness, 
and  the  note  or  notes  of  Agnew  given  for  the  balance ; 
that  no  agreement  was  made  at  the  time  that  the  note 
in  suit  should  be  a  payment  of  so  much  or  any  part  of 
said  indebtedness,  nor  was  anything  said  on  the  sub- 
ject, the  transaction  being  simply  a  surrender  of  the 
old  notes  and  the  indorsement  over  of  this  and  the 
giving  of  the  other  notes.  On  these  facts  the  referee 
held  that  the  plaintiff  was  not  a  bona  fide  holder  for 
value,  and  gave  judgment  for  defendants,  which  was 
afKrmed  by  the  general  term.  The  court  of  api>eals  re- 
versed the  judgment,  holding  that  the  plaintiff  was  a 
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bona  fide  holder  for  value.  The  learned  judge  who 
delivered  the  opinion  of  the  court,  placed  the  decision 
on  two-  grounds. 

1.  That  the  giving  up  to  Agnew  of  his  note  and 
taking  the  note  in  suit  for  it  was  evidence  of  the  inten- 
tion of  the  parties  to  cancel  the  note ;  and  whether  it 
operated  to  discharge  the  pre-existing  debt  or  not  was 
immaterial,  as  it  certainly  operated  to  cancel  the  nego- 
tiable paper  of  the  plaintiff,  which  was  parting  with 
value  sufficient  to  constitute  the  plaintiff  a  bonafiAie 
holder. 

2.  That  if  a  creditor,  having  a  debt  due  him,  receives 
from  his  debtor  on  account  thereof  the  time  note  of  a 
third  person,  payable  to  and  indorsed  by  the  debtor, 
without  any  express  agreement  that  such  note  should 
be  taken  either  in  payment  and  satisfaction  or  as  col- 
lateral, he  parts  with  value,  because  he  relinquishes  his 
right  to  enforce  the  payment  of  his  debt  presently,  and 
suspends  his  power  to  collect  it  until  the  note  so  re- 
ceived should  mature. 

The  point  involved  in  the  first  ground  is  that  the 
cancellation  of  prior  overdue  negotiable  paper  of  the 
debtor,  extinguishing  a  right  of  action  thereon,  is  a 
parting  with  value. 

That  involved  in  the  second  is  that  a  suspension 
of  the  right  of  action  on  the  original  indebtedness^ 
caused  by  the  receipt  of  a  time  note  of  a  third  party, 
indorsed  by  its  debtor,  is  also  a  parting  with  value. 

Each  of  these  points  was  fatal  to  the  defense,  and 
the  decision  (under  the  doctrine  of  James  v.  Patten,  6 
If.  T.  9)  must  be  taken  as  an  authoritative  adjudi- 
cation on  both.  ^ 

It  will  be  observed  that  the  learned  judge,  in  course 
of  his  reasoning  on  the  second  ground,  uses  this  phrase, 
"And  the  plaintiff,  at  the  time  of  surrendering  the  old 
note,  having  the  right  to  enforce  its  payment  pres- 
ently;''  but^  by  this  incidental  allusion,  he  did  not 
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make,  or  intend  to  make,  suck  surrender  an  element  in 
Ms  decision  of  tke  second  ground,  for  it  is  obvious  tkat 
the  right  of  action  was  as  fully  suspended  without  the 
snrrender  as  with  it  ^  moreover,  the  learned  judge  had 
previously  held  the  surrender  to  work  an  extinguish- 
ment, and  in  this  part  of  the  argument,  relative  to  the 
suspension  and  its  effects,  he  cites  with  approval  the 
case  of  Bums  v.  Rowland,  40  Barb.  368,  cited  from 
p.  374,  where  no  element  of  surrender  existed,  and  yet 
the  suspension  was  held  to  be  a  parting  with  value. 

The  facts  of  this  case  bring  it  within  the  second  point 
adjudicated  by  the  court  of  api)eals.  The  plaintiffs 
were  consequently  bona  fide  holders  for  value,  and  thus 
the  defense  is  excluded* 

The  questions  which  were,  allowed  under  defend- 
ant's exceptions  were  properly  allowed.  If  they  are  to 
be  regarded  as  calling  for  the  operation  of  the  mind, 
still,  as  to  some  extent  the  question  is  as  to  the  intent 
in  parting  with  the  goods,  they  can  be  sustained  by  the 
principle  of  the  case  of  Seymour  v.  Wilsoi^  14  If.  Y. 
567. 

Bnt  I  think  they  rather  call  for  a  fact,  and  are  ad- 
missible xmder  the  doctrine  of  Sweet  v.  Tuttle,  4  Kern. 
465,  which  case  held  that  the  question,  * '  On  tke  part 
and  behalf  and  for  whom  were  the  services  performed  V^ 
was  proper. 

A  s  to  their  leading  character,  it  is  in  the  discretion 
of  the  trial  judge  either  to  allow  or  exclude  leading 
questions. 

In  this  aspect  of  the  case,  the  matters  suggested  in 
the  statement,  as  not  having  been  passed  on  by  the 
referee,  are  immaterial. 

Judgment  affirmed,  with  costs. 
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THE  KNICKERBOCKER  LIFE  INSURANCE 
COMPANY,  Plaintiffs  and  Appellants,  v. 
JOSEPH  B.  ECCLESINE,  Defendant  and 
Respondent. 

JUsad  note$  of  decision  at  General  Term. 

1,  LiBBL. — Corporation^  action  for  libel  hy 
1.  Such  action  will  lie  for  language  used  in  respect  to  a  corporation 
(not  libelous  per  u)  if  extrinsic  facts  and  circumstances  make  it 
libelous,  and  special  damage  has  resulted  therefrom  to  its  busi- 
ness, credit,  or  property. 
n.   Order  of  arrest  in  action  for, 
1.  What  is  necessary  to  sustain,  where  the  words  complained  of  are 
not  libelous  per  ae  f 
a.  In  said  case  the  plaintiff  is  bound  to  show — 

1.  The  facts  and  circumstances  which  render  the  words 
libelous. 

2.  Knowledge  of  such  facts  by  the  defendant  at  the  time  of 
publication. 

8.  Special  damages, 
in.  Complaint  in. 
1.  Special  damage,  averment  of — ^when  and  how  ordered  te  be 
made  definite. 

See  statement  of  the  case. 

Sead  notes  to  /Special  Term  decision, 

I.   AlRBEST,    0BDBB8  OF. 

1.  Granting  of  , 
1,  Not  a  matter  of  right, 
1.  The  granting  or  refusing  of  the  order  rests  in  the  sowia  dts- 
eretion  of  the  judge  to  whom  application  is  made, 
a.  Plaintiff  is  not  entitled  as  matter  of  right  to  the  cirder 
on  presenting  to  the  judge  an  affidavit,  or  affidavits, 
showing  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those    mentioned    in  section  179 
of  the  Code,  and  an  undertaking  of  which  the  judge 
approves. 
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2.  Corporation  may  haoe  in  an  action  of  libel  whenever  sach  action 

.  will  lie. 

8.  Vacating  of, — wTuU  not  to  he  eonndered  on,  and  what  not  a  lar  to, 

a  motion  for. 

1.  The  fact  that  the  original  granting  was  matter  of  discretion, 

when  not  to  be  considered. 
a.  The  fact  that  the  granting  of  an  order  of  arrest  rests  in  the 

sound  discretion    of   the  judge  to  whom  the  application 

therefor  is  made,  and  that  the  judge  in  granting  the  same 

has  exercised  his  discretion,  is  not  to  be  considered  in  the 

determination  of  a  motion  to  vacate  the  order,  either  on  the 

grounds  that  the  papers  on  which  it  made  do  not  show  a 

cause  of  action,  or  that  the  case  is  one  of  those  mentioned 

in  section  179  of  the  Code,  or,  on  the  grounds  that  the 

papers  used  on  the  motion  either  show  that  there  is  no  cause 

of  action,  or  that  the  case  is  not  one  of  those  mentioned  in 

said  section  179. 

%  Not  a  har^  the  gidng  oflaU, 

Ab  the  Code  now  stands,  a  defendant  is  not  precluded,  by  giving 

bail  on  his  arrest,  from  questioning  the  sufficiency  of  the 

plaintifE's  complaint  and  original  affidavits  to  sustain   the 

order. 

IL   WOKDB,  CONSTBUCnON  OF. 

1.  May,  in  section   181  of  the  Code,  is  not  to  be  construed  as 
meaning  tniuit  or  shalL* 

Before  Monell,  JoneS,  and  Preedman,  JJ. 

Decided  Deeeniber  81,  1871. 

Ap'pesl  from  two  orders  ;  one  vacating  an  order  of 
arrest,  the  other  directing  a  complaint  to  be  made  more 
definite  and  certain. 

The  action  is  to  recover  damages  for  words  printed 
and  published  by  defendant. 

The  defendant  was  the  editor  and  compiler  of  a  cer- 
tain pamphlet  entitled  ^^Life  Insurance  Charts  1866-67, 

f     

♦  Note. — The  general  term  did  not  pass  on  any  of  the  above 
points,  as  the  grounds  on  which  its  decision  proceeded  rendered  their 
conaderation  unnecessary. 
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fourth  edition.  Synopsis  of  annual  returns  of  life  in- 
surance companies  organized  or  doing  business  in  the 
State  of  New  York  for  the  year  ending,  December  31, 
18137." 

The  complaint  contains  five  counts. 

The  first  count  alleges  the  publication  in  said 
pamphlet  of  the  following  matter : 

*  ^  Knickerbocker  (meaning  the  plaintiflF)  stock- 
holders are  entitled  to  thirteen  -per  cent,  annually 
on  capital  over  legal  interest ;  dividends  declared 
to  policy  holders  the  sixth  year  and  annually  there- 
after." 

It  then  avers  that  the  ^tements  so  made  were  false, 
and  that  they  were  made  and  published  with  intent  to 
charge  and  induce  people  to  believe  that  stockholders 
in  said  company  were  entitled  to  receive  and  did  re- 
ceive a  dividend  of  thirteen  per  cent,  over  legal  inter- 
est on  the  stock  held  by  them  therein,  and  that  no 
dividend  was  declared  to  holders  of  policies  issued  by 
plaintiff  until  the  sixth  year  after  the  issuing  of  the 
same ;  whereas  in  truth  and  in  fact  the  stockholders 
in  said  company  were  not  entitled  to  and  did  not  re- 
ceive a  dividend  of  thirteen  per  cent,  annually,  over 
legal  interest  on  their  stock,  and  that  dividends  were 
declared  to  policy  holders  before  the  sixth  year  after 
their  policies  were  issued. 

The  second  count  contains  substantially  the  same 
averments,  the  publication  being  stated  to  be  in  the 
fifth  edition  of  said  pamphlet. 

The  third  count  alleges  that  defendant  caused  to  be 
published  in  a  certain  newspaper  published  in  the  city 
of  New  York,  called  The  Albion^  a  certain  adver- 
tisement signed  by  him,  entitled  ''Key  to  American 
Life  Insurance  Companies— Life  Insurance  Chart  for 
1868,'*  in  which  advertisement  was  contained  the  fol- 
lowing matter : 

**  Knickerbocker  Cmeaning  the  plaintiff),  161  Broad- 
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way,  N.  Y.    Stockholders  are  entitled  to  twenty  per 
cent,  of  the  profits,  besides  an  interest  dividend  on  the 

capital Interest  and  profit  dividends  paid 

to  stockholders  on  $100,000  capital,  from  1853  to  1867, 
$139,310.75." 

That  said  matter  was  false  and  published  with  in- 
tent to  charge  and  induce  i)eople  to  believe  that  stock- 
holders in  said  company  were  then  entitled  to  receive 
and  did  receive  twenty  per  cent,  of  the  profits  of  said 
company,  besides  an  interest  dividend  on  the  amount 
of  capital  stock  held  by  them  respectively,  and  that 
there  had  been  paid  to  stockholders  in  said  company 
from  1853  to  1867,  the  sum  of  one  hundred  and  thirty- 
nine  thousand  three   hundred  and  ten  dollars  and 
seventy-five  cents,  on  a  capital  of  one  hundred  thou- 
sand dollars  ;  whereas  in  truth  and  fact,  stockholders 
in  said  company  were  not  entitled  to,  and  did  not 
receive  a  dividend  of  twenty  per  cent,  of  the  profits, 
besides  an  interest  dividend  on  the  amount  of  capital 
held  by  them  respectively,  nor  had  said  company  paid 
to  stockholders  the  sum  of  one  hundred  and  thirty- 
nine   thousand  three  hundred  and  ten  dollars  and 
seventy-five  cents,  as  interest  and  profit  dividends  on 
one  hundred  thousand  dollars  capital  from  1853   to 
1867. 

The  fourth  and  fifth  counts  are  in  substance  the  same 
as  the  third,  except  the  fourth  charges  a  publication  of 
the  same  matter  made  in  the  The  Evening  Posty  and 
the  fifth  a  publication  made  in  The  Nea>  York  Times. 

At  the  end  of  each  count  was  the  following  aver- 
ment : 

"  in.  That  by  reason  of  the  premises  a  large  number 
of  persons  refused  to  insure  with  this  plaintiflF,  or  to 
make  application  to  this  plaintiff  for  insurance,  whereby 
said  plaintiff  was  injured  in  its  reputation  and  business, 
and  lost  a  large  amount  of  premiums  which  it  would 
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have  otherwise   received,   and  whereby  it   sustained 
damages  to  the  amount  of  ten  thousand  dollars." 

On  this  complaint,  and  sundry  affidavits,  an  order  of 
arrest  was  granted.  The  defehdant,  having  been  ar- 
rested, moved,  upon  affidavit,  to  vacate  the  order  of 
arrest;  the  motion  was  opposed  on  divers  affidavits. 
The  motion  to  vacate  the  order  of  arrest  was  granted, 
and  an  order  to  that  effect  entered.  Prom  this  last 
order  the  plaintiff  appeals. 

Defendant  also  moved  to  have  the  above-mentioned 
averment  hereinbefore  stated  as  being  at  the  end  of  each 
count  made  more  definite  and  certain  ;  the  motion  was 
granted,  an  order  was  made  directing  and  ordering  as 
follows : 

**That  said  complaint  be  made  more  definite  and 
certain,  by  stating  therein  more  definitely  and  with 
greater  certainty  the  number  of  the  different  persons 
and  their  respective  names  who  refused  to  take  policies 
issued  by  the  plaintiffs,  and  the  several  occasions  on 
which  they  so  refused,  and  what  policies  and  for  what 
amount ;  to  take  from  or  to  mak6  application  to  the 
plaintiffs  for  insurance  as  are  stated  and  referred  to  in 
the  five  different  causes  of  action  set  forth  in  the  said 
complaint,  and  also  in  some  one  or  more  of  the  following 
further  particulars,  to  wit:  by  stating  therein,  more 
definitely  and  with  greater  certainty,  the  particular  in- 
stances of  damages  claimed  under  the  said  several  five 
causes  of  action,  and  also  the  particulars  of  the  pre- 
miums alleged  in  the  five  causes  of  action  to  have  been 
lost  to  the  plaintiffs  in  consequence  of  the  matters 
alleged  in  the  said  several  five  causes,  and  also  the 
particulars  of  the  injury  sustained  by  the  said  plaintiff's 
company  in  its  reputation  and  business." 

From  this  order  also  the  plaintiff  appeals. 

-ff".  W.  Johnson^  attorney  for  api)ellant 
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A.  J.    Vanderpoel^  John  K.  Porter^  and  Thomas 
Darlington^  of  cotmsel. 

Alexander  dk  Oreen^  attorneys  for  respondent. 

D.  McMahon  and  H.  A.  Oram^  of  counsel. 

The  following  opinions  were,  delivered  at  special 
term: 

Freedhan,  J. — ^This  action  is  brought  by  the  plain- 
tiff, against  the  defendant  for  the  recovery  of  one 
hundred  and  thirty  thousand  doUars  damages,  alleged 
to  have  been  sustained  by  reason  of  divers  alleged 
libelous  publications  of  and  concerning  the  plaintiff, 
contained  in  a  pamphlet  entitled  Life  Insurance  Charts 
annually  published  by  the  defendant,  and  embodying 
a  brief  synopsis  of  the  annual  returns  of  life  insurance 
companies,  and  also  in  three  advertisements  inserted  In 
different  public  journals  published  in  the  city  of  New 
York,  and  inserted  by  the  defendant,  with  the  view  of 
calling  the  attention  of  the  public  to  said  Life  Insur- 
ance Ckarty  and  containing  substantially  the  same 
statements  concerning  the  plaintiff's  company  claimed 
by  them  as  libelous  in  the  chart. 

Upon  the  complaint  in  this  action,  and  an  affidavit 
sworn  to  by  the  president  of  the  plaintiff's  company, 
and  an  affidavit  sworn  to  by  one  of  the  attorneys  of  the 
plaintiff,  an  order  of  arrest  was  obtained  from  one  of  the 
justices  of  this  court,  and  in  pursuance  of  said  order, 
the  defendant  has  been  arrested  and  compelled  to  give 
bail  for  his  appearance  in  this  action,  consisting  of  two 
sureties,  justifying  in  the  sum  of  ten  thousand  dollars 
each. 

The  defendant  moves  upon  affidavits  made  in  his 

behalf,  and  also  upon  the  complaint  and  affidavits  of 

the  plaintiff  upon  which  the  order  of  arrest  has  been 
VOL.  n.— 6 


L 
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granted  to  vacate  the  order  of  arrest,  or  for  a  reduction 
of  bail. 

Subdivision  1  of  section  179  of  the  Code,  provides 
that  a  defendant  may  be  arrested  in  an  action  for  the 
recovery  of  damages,  on  a  cause  of  action  arising  out 
of  contract  ....  where  the  action  is  for  an  injury 
to  person,  to  character,  &c.,  &c.  Section  180  prescribes 
that  an  order  for  the  arrest  of  a  defendant  must  be 
obtained  from  a  judge  of  the  court  in  which  the  action 
is  pending,  and  according  to  section  181,  the  order  map 
be  made  by  the  judge,  whenever  it  shall  appear  to  the 
judge,  by  the  aflSdavit  of  the  plaintiff  or  of  any  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  179.  These 
provisions  do  not  give  to  the  plaintiff  an  absolute  right 
to  an  order  of  arrest ;  the  language  of  the  Code  is 
permissive  only  ;  the  words  of  the  Code  are  not  that  the 
jadge  shall  mske  the  order,  but  merely  that  the  order 
may  be  made.  It  therefore  rests  in  the  sound  discretion 
of  the  judge  to  grant  or  refuse  the  order. 

In  Davis  v.  Scott,  15  Abb.  Pr.  127,  Daly,  F.  J., 
says  that  it  is  a  proper  exercise  of  that  discretion  to 
grant  the  order  of  arrest  only  in  actions  of  assault,  of 
battery,  libel  or  slander,  where  it  wbtUd  have  been 
granted  under  the  former  practice^  or  in  extreme  causes 
of  very  outrageous  batteries,  or  when  it  is  shown  by 
affidavit  that  the  defendant  is  a  non-resident ;  or  from 
facts  and  circumstances,  and  there  is  good  reason  to  be- 
lieve that  he  is  about  to,  or  may,  depart  from  the  State  ^ 
and  at  the  same  time  the  learned  jurist  proves  by 
authorities  that  by  the  practice  established  in  the 
supreme  court  when  the  Revised  Statutes  went  into 
effect  (1828),  an  order  would  not  be  granted  for  the 
arrest  of  the  defendant  in  actions  of  Ussanlt  and  battery, 
libel  or  slander,  except  slander  of  title,  unless  the  de- 
fendant was  a  transient  person,  or  was  about  to  depart 
from  the  State,  or  unless  in  very  extreme  cases  of  violent 
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and  cruel  batteries,  and  shows  that  a  strict  adherence 
to  the  salutary  rule  referred  to  by  him  which  has  pre-, 
vailed  in  this  State  from  an  early  period,  is  not  incon- 
sistent with  the  provisions  of  the  Code. 

The  granting  of  the  order  of  arrest  in  this  matter  was 
therefore  a  matter  of  discretion  for  the  judge  granling 
the  same.  The  plaintiff  seems  to  agree  to  this  proposi- 
tion, but  strenuously  insists  that  the  exercise  of  that 
discretion  by  one  judge  will  not  be  reviewed  by  another. 
Section  204  of  the  Code  provides  that  a  defendant 
arrested  may,  at  any  time  before  judgment  apply  on 
motion  to  vacate  the  order  of  arrest  or  to  reduce  the 
amount  of  bail,  and  it  has  been  well  settled  that  the 
motion  referred  to  in  this  section  may  be  made  before 
the  judge  who  granted  the  order,  or  to  any  other 
judge.  In  the  latter  case  it  belongs  to  the  class  of 
motions  termed  non-enumerated  motions,  which  must 
be  made  upon  notice  to  the  adverse  party,  and  which, 
according  to  the  rules  of  this  court  in  force  at  the 
present  time,  should  be  heard  at  special  term  only. 
To  deny  to  a  defendant  arrested  upon  an  order  of  a 
judge  made  out  of  a  court  a  hearing  would  indeed 
be  a  great  hardship.  A  Judge,  upon  granting  an 
order  of  arrest,  is  only  bound  to  see  that  the  plaintiff 
presents  a  prima  facie  case,  and  if,  at  the  same  time, 
the  plaintiff  tenders  a  sufficient  undertaking  to  the 
effect  that  if  the  defendant  recover  judgment,  the  plain- 
tiff will  pay  all  *  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  might  sustain  by 
reason  of  the  arrest,  not  exceeding  a  certain  sum,  which 
is  to  be  specified  in  the  undertaking,  and  which  shall 
be  at  least  one  hundred  dollars,  an  order  of  arrest  under 
our  present  system  of  practice  is  very  often  granted  as  a 
matter  of  course.  In  such  case  the  judge  granting  the 
order  hears  only  one  side ;  the  plaintiff's  statement  may 
be  highly  colored  and  strained  ;  different  conclusions 
may  be  drawn  from  them  ;  the  Judge  applied  to,  being 
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pressed  with  other  bu8iiies84  has  not  the  time  to  ex- 
amine them  very  minutely,  but  grants  the  order  in  the 
expectation  that  if  the  defendant  is  able  to  overcome 
or  explain  the  case,  as  made  by  the  plaintiff,  he  will 
not  neglect  to  do  so,  and  set  himself  right  before  the 
court  either  upon  the  plaintiff's  own  papers,  or  upon 
new  affidavits  prepared  on  behalf  of  the  defendant. 
'Not  can  I  subscribe  the  proposition  advanced  by  the 
learned  counsel  for  the  plaintiff,  that  the  defendant,  by 
giving  bail,  has  precluded  himself  from  questioning  the 
sufficiency  of  the  plaintiff's  complaint  and  original 
affidavits  to  sustain  the  order. 

The  case  of  Stewart  i?.. Ho  ward,  15  Barb.  26,  cited  in 
support  of  this  theory,  simply  decides,  that  a  person 
arrested  on  civil  process  waives  his  personal  privilege 
from  arrest  as  a  witness  by  giving  bail ;  and  the  case 
of  Dale  V.  Radcliffe,  25  Barb.,  333,  is  not  in  point 
now,  for  the  reason  that  at  the  time  of  the  decision 
made  in  that  case  a  defendant  arrested  under  the  pro- 
visions of  the  Code  was  compelled  to  move  to  vacate 
the  order  of  arrest  before  the  justification  of  his  bail. 
As  the  code  now  stands,  he  may  move  at  any  time 
before  judgment,  and  section  183  provides  further  that 
an  order  of  arrest  shall  v  be  of  no  avaU,  and  shall  be 
vacated  or  set  aside  on  motion,  unless  the  same  is 
served  upon  the  defendant,  as  provided  by  law,  before 
the  docketing  of  any  judgment  in  the  action,  and  that 
in  all  cases  the  defendant  shall  have  twenty  days  after 
the  service  of  the  order  of  arrest  in  which  to  answer  the 
complaint  in  the  action,  and  to  move  to  vacate  the 
order  of  arrest,  or  to  reduce  the  amount  of  bail. 

Having  thus  disposed  of  some  of  the  most  important 
preliminary  questions  raised  upon  the  argument  of  this 
case,  and  passing  over  others  raised  partly  by  the 
plaintiff,  and  partly  by  the  defendant,  but  which  I  do 
not  deem  of  great  importance,  I  proceed  to  examine  the 
application  upon  the  merits  involved  in  it.     On  the 
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part  of  the  defendant  the  right  of  the  plaintiff  to  bring 
this  suit  as  a  corporation  has  been  questioned.  The 
books  contain  but  three  precedents  for  such  action  by 
a  corporation :  Trenton  Ins.  Co.  v.  Perrine,  3  Zdb.  402, 
decided  in:  New  Jersey ;  Metropolitan  Saloon  Co.  v. 
Hawkins,  4  JBurl.  <&  If.  87,  decided  in  England ; 
Shoe  and  Leather  Bank  v.  Thompson,  18  Abb.  Pr.  413, 
decided  in  New  York. 

In  all  these  cases  the  language  used  was  defama- 
tory. .The  right  to  bring  the  action  was  based  on  the 
dam^es  sustained  by  the  property  of  the  companies, 
or  to  use  the  language  of  Pollock,  C.B.,  in  the  Eng- 
lish case,  ^^  A  corporation  may  maintain  an  action  for 
Ubel,  by  which  its  property  is  injured." 

"The  true  rule,"  says  Ingbaham,  P.  J.,  in  the  Shoe 
and  Leather  Bank  case  already  referred  to,  "  seems  to 
be  as  to  the  power  of  corporations  to  maintain  actions, 
that  they  may  do  so  in  aU  cases  necessary  for  the  pres* 
enration  of  their  property  and  rights,  and  for  the  re- 
covery of  any  damages  occasioned  by  the  wrongs  of 
others,  but  not  for  those  damages  to  person  and  charac- 
ter for  which  an  individi^l  may  recover  unconnected 
with  loss  or  injury  to  property.'* 

This  being,  therefore,  in  some  respects,  a  new 
remedy,  it  will  not  be  more  extensive  than  analogous 
remedies  given  to  individuals — ^nay,  it  necessarily  must 
be  more  limited.  But  analogies  may  be  borrowed  from 
the  former  as  follows : 

If  the  alleged  libel  must  be  de&tmatory  as  to  an 
individual,  it  must  be  so  as  to  a  corporation. 

If  express  malice  would  be  necessary  in  the  one  case, 
it  is  in  the  other. 

The  necessity  of  an  averment,  and  the  mode  of  aver- 
ment of  special  damages,  and  the  mode  of  proof,  if 
necessary  in  the  one  case,  is  necessary  in  the  other. 

Upon  a  careful  consideration  of  the  principles  in- 
volved in  such  cases^  I  have  come  to  the  conclusion  that 
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a  corporation  engaged  in  a  business  in  whicli  credit 
may  be  material  to  its  success,  may  maintain  an  action 
of  libel  without  proof  of  6j)ecial  damage,  where  the 
language  used  concerning  it  is  defamatory  in  itself 
and  injuriously  and  directly  affects  its  credit,  and  ne-^ 
cessarilyB,nA  directly  occasions  pecuniary  injury ;  blit 
that  in  all  other  cases  the  averment  and  proof  of  malice 
and  special  damage  is  necessary. 

And  I  am  also  of  the  opinion  that  whenever  a  corpora- 
tion is  entitled  to  maintain  an  action  of  libel  in  the  cases 
specified,  it  may  also  procure  an  order  for  the  arrest 
of  the  defendant  under  section  179  of  the  Code,  as  a 
provisional  remedy  in  that  action.  In  such  case,  the 
word  "  character, '*  contained  in  the  first  subdivision  of 
section  179,*  must  be  construed  to  mean  "  business 
character. '^ 

It  remains,  therefore,  to  inquire  whether,  upon  the 
case  as  made  by  both  sides,  sufficient  grounds  appear 
for  the  arrest  of  the  defendant. 

The  complaint  embraces  five  counts.  The  first  count 
sets  out  the  following  language,  taken  from  the  Life 
Insurance  Chart  hereinbefore  referred  to  as  one  of  the 
libels  complained  of:  "Knickerbocker  stockholders 
are  entitled  to  thirteen  per  cent,  annually,  on  capital, 
over  legal  interest ;  dividends  declared  to  policy  holders 
the  6th  year,  and  annually  thereafter." 

The  second  count  sets  out  the  same  language,  and 
the  following  passages,  as  an  additional  libel : 

**  Knickerbocker.  Dividends  when  applied  on — 
life,  6th  year. — Endowment,  6th  year. — ^Ten  years,  6th 
year." 

In  the  3rd,  4th  and  6th  counts,  the  plaintifl^  com- 
plains of  the  following  passage,  appearing  in  the  ad- 
vertisement inserted  by  the  defendant  in  three  public 
journals  published  in  the  city  of  New  York : 

"Knickerbocker,  161  Broadway,  N.  Y.  Stock- 
holders are  entitled  to  twenty  per  cent,  of  the  profits, 
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besides  an  interest  dividend  in  the  capital.  .  .  .  In- 
terest and  profit  dividends  paid  to  stockholders  on  one 
hnndred  thousand  dollars  capital,  from  1863  to  1867, 
one  hnndred  and  thirty-nine  thousand  three  hundred 
and  ten  dollars  and  sixty-five  cents.'.' 

*The  plaintiflE  claims  that  the  defehdant,  by  the 
several  publications  aforesaid,  intended  to  charge,  and 
to  induce  people  to  believe,  that  stockholders  in  said 
company  were  entitled  to  receive,  and  did  receive  a 
dividend  of  thirteen  per  cent,  over  legal  interest  on  the 
stock  held  by  them  therein ;  that  no  dividend  was  de- 
clared to  the  holders  of  policies  issued  by  the  company 
until  the  sixth  year  after  the  issuing  of  the  same,  whe- 
ther the  said  policies  were  issued  for  the  term  of  the 
natural  life  of  the  i)erson  insured  thereby,  or  whether 
they  were  endowment  policies,  or  policies  having  ten 
years  to  run  ;  that  stockholders  in  said  company  were 
then  entitled  to  receive,  and  that  they  did  therefor 
receive  twenty  per  cent,  of  the  profits  of  said  company, 
besides  an  interest  dividend  on  the  amount  of  capital 
stock  held  by  them  respectively,  and  that  there  had 
been  jmd  to  stockholders  in  said  company,  from  1853 
to  1807,  the  sum  of  one  hundred  and  thirty-nine  thou- 
sand three  hundred  and  ten  dollars  and  seventy-five 
cents,  on  a  capital  of  one  hundred  thousand  dollars. 

The  plaintiff  further  claims  and  alleges,  that  in  truth 
and  in  fact  stockholders  in  said  company  were  not 
entitled  to,  and  did  not  receive,  a  dividend  of  thirteen 
per  cent,  annually  over  legal  interest  on  their  stock ; 
that  dividends  were  then  declared  to  policy  holders 
before  the  sixth  year  after  their  policies  were  issued  ; 
that  stockholders  in  said  company  were  not  entitled  to 
and  did  not  receive  a  dividend  of  twenty  per  cent,  of 
the  profits,  besides  an  interest  dividend  on  the  amount 
of  capital  stock  held  by  them  respectively,  nor  had 
sai^  company  paid  to  stockholders  the  sum  of  one 
hundred  and  thirty-^ne  thousand  three  hundred  and 
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ten  dollars  and  seventy-five  cents  as  interest  and  profit 
dividends  on  one  hundred  thousand  dollars  capital, 
from  1853  to  1867. 

The  plaintiff,  in  the  1st,  8rd,  4th  and  6th  coimts 
farther  charges,  upon  vnformation  and  hditf  merely^ 
that  at  the  time  of  publication  the  true  state  of  aflBa^irs 
was  well  known  to  the  defendant;  the  second  count 
contains  no  such  allegation. 

Each  of  the  counts  set  forth  in  the  complaint  con- 
tains a  further  allegation,  that  the  defendant  well 
knowing  the  premises,  but  intending  to  destroy  the 
reputation  of  said  plaintiff  and  injure  its  ImsinesSy 
did  compose  and  publish  the  matters  complained  ofl 
This  is  the  only  allegation  contained  in  any  of  the 
plaintiff's  papers  used  on  this  motion,  charging  malice 
or  an  evil  intent  on  the  part  of  the  plai  jtiff.  The  afli- 
davits  of  the  plaintiff  do  not  charge  the  defendant 
with  malice  or  any  evil  intent  whatever,  nor  set  out 
a  single  fact  from  which  the  same  could  be  inferred. 

Each  of  the  five  counts  embraced  in  the  complaint 
concludes  with  the  following  si)ecification  of  special 
damage : 

"  That  by  reason  of  the  premises  a  large  number  of 
I)ersons  refused  to  take  policies  of  insurance  issued  by 
this  plaintiff,  or  to  make  application  to  the  plaintiff  for 
insurance,  whereby  said  plaintiff  was  injured  in  its  re- 
putation and  business  and  lost  a  large  amount  of  pre- 
miums which  it  would  otherwise  have  received,  and 
whereby  it  sustained  large  damages,"  &c.,  &c.,  &c. 

None  of  the  affidavits  contain  a  further  specification 
of  damage,  nor  any  facts  from  which  the  extent  of  the 
plaintiff's  damage,  if  any,  could  be  seen. 

The  president  of  the  Knickerbocker  Life  Insurance 
Comi)any,  in  an  affidavit  sworn  to  on  February  2,  1869, 
further  shows,  that  the  stockholders  in  said  comjmny 
"prior  to  January  1,  1868,  had  not  received  on  an 
average  exceeding  two  per  cent  annually  over  legal 
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interest  on  their  capital  stock,  and  that  the  total  amount 
of  interest  and  profit  dividends  paid  to  the  stockholders 
of  said  comimny  from  1853  to  1867,  did  not  exceed  one 
hundred  and  fifteen  thousand  dollars,'*  &c.,  &c. 

The  foregoing  statement  contains  substantially  all 
the  material  facts  upon  which  the  plaintiff  relies.  The 
language  complained  of,  not  been  actionable  per  sCy 
the  averment  and  proof  of  malice  and  special  damage 
is  necessary.  This  the  plaintiff  attempted  to  set  forth 
in  the  complaint  which  is  sworn  to  by  the  president  of 
the  company,  and  has  been  used  as  an  affidavit  upon 
the  application  to  obtain  the  order  of  arrest.  But  fre- 
quently a  sworn  complaint  will  not  be  alone  a  sufficient 
foundation  for  the  order  of  arrest,  for  the  reason,  that 
although  the  averments  may  be  sufficiently  specific  to 
sustain  the  complaint,  as  such,  they  may  not  be  suffi- 
ciently so  to  sustain  an  order  of  arrest.  Thus,  in  an 
action  of  malicious  prosecution,  it  is  enough  for  the 
complaint  to  set  out,  in  general  terms,  malice  and  want 
of  probable  cause.  Bat  to  sustain  an  order  of  arrest 
this  is  not  enough.  The  fects  relied  on  as  presumptive 
evidence  of  want  of  probable  cause  must  be  set  forth 
in  the  affidavit,  so  as  to  enable  the  judge  to  whom  the 
application  is  made,  to  draw  the  proi)er  conclusion  of 
law.  If  such  facts  are  omitted  the  party  swears  only 
to  his  own  belief,  and  thus  his  own  opinion  or  that  of 
his  counsel  is  substituted  for  a  judicial  decision.  Van- 
dejfpoel  V.  Kissam,  4  8andf.  715, 

In  the  same  manner  it  is  necessary  in  this  case  that 
the  complaint  in  this  action  should  not  only  charge, 
that  at  the  time  of  publication  the  true  state  of  affairs 
was  well  known  to  the  defendant  (and  this  is  done 
merely  upon  information  and  belief),  that  the  defend- 
ant, intending  to  destroy  the  reputation  of  the  plaintiff, 
and  injure  its  business,  did  compose  and  publish  the 
matters  complained  of,  and  that  the  plaintiff  sustained 
the  damages  alleged  therein,  but  that  the  affidavits  of 
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the  plaintiff  should  contain  sufficient  facts,  from  which 
the  Judge  or  court  can  see,  that  the  defendant  must 
have  known  the  true  state  of  affairs,  that  he  was  actu- 
ated by  malice  in  making  the  publication,  and  that  the 
plaintiff  suffered  damage  in  consequence  thereof.  This 
the  plaintiff  did  not  do,  although  his  counsel  seems  to 
have  been  fully  aware  of  the  necessity  thereof,  for  an 
affidavit  was  attached  to  the  verified  complaint  sworn  to 
by  the  president  of  the  Knickerbocker  Life  Insurance 
Company  on  the  same  day  the  complaint  was  verified,  in 
which  the  said  president  swears  that  he  has  read  the 
complaint  in  this  action  and  knows  the  contents  there- 
of, and  then  goes  on  and  confines  himself  to  show  in 
what  respects  the  publications  of  the  defendant  were 
false,  but  wholly  omits  to  swear  that  the  allegations 
contained  in  the  complaint  are  true.  The  same  omis- 
sion occurs  in  the  affidavits  read  by  the  plaintiff  in  op- 
position to  the  motion  to  vacate  the  order  of  arrest ;  so 
that  upon  the  plaintiffs'  own  papers  I  am  asked  to  up- 
hold the  order  of  arrest  upon  the  bare  Ikct  of  the  pub- 
lication of  a  statement  not  defamatory  in  itself,  the 
falsity  of  the  same  in  some  particulars,  and  an  allega- 
tion of  damage,  the  extent  of  which,  if  any  occurred,  I 
cannot  ascertain.  As  the  words  complained  of  are  not 
libelous  on  their  face,  the  plaintiff  is  bound  to  show  by 
facts  and  circumstances,  how  they  become  libelous, 
and  that  the  defendant  at  the  time  of  their  publication 
knew  their  libelous  character.  Presumption  of  malice 
can  only  arise  when  the  publication,  on  its  face,  is  ca- 
pable of  conveying  an  injurious  effect.  Every  man  is 
presumed  to  foresee  and  intend  all  the  mischievous 
consequences  that  may  justly  be  exi)ected  to  flow  from 
his  voluntary  acts.  But  the  cases  of  constructive 
malice  are  exclusively  such  as  involve  words  ca- 
pable of  bearing  in  themselves  a  libelous  meaning. 
The  law  in  such  cases  reasonably  presumes  no  more 
than  this,  and  when  a  hidden  defamatory  meaning  is 
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sought  to  be  attributed  to  words  Id  themselves  innocent, 
and  on  their  face  containing  no  such  sense,  by  extrinsic 
&ct8  outside  and  independent  of  the  publication  itself, 
the  knowledge  of  such  facts  must  be  shown  by  aver- 
ment and  proof  to  have  existed  in  the  breast  of  the  de- 
fendant at  the  time  of  publication. 

The  words  complained  of  do  not  even  necessarily 
imply  a  charge  of  mere  mismanagement  against  the 
company  or  its  officers;  on  the  contrary,  as  long  as 
the  public  remain  divided  in  opinion  as  to  the  best 
plan  upon  which  life  insurance  companies  should  be 
organized  and  carried  on,  the  statements  published  by 
the  defendant  concerning  the  plaintiflf  may  be  looked  on 
by  many  as  highly  eulogistic  of  the  safe  and  prudent 
manner  in  which  the  affairs  of  the  plaintiffs  company 
have  been  heretofore  conducted  ;  they  may,  with  many 
people,  amount  to  a  positive  recommendation,  for  they 
certainly  tend  to  demonstrate  that  so  far  the  plaintiflf' s 
company  has  been  very  careful  in  assuming  risks,  and 
fortunate  besides.  The  words  being  capable  of  this  in- 
terpretation, the  burden  of  proof  is  upon  the  plaintiflf 
to  show  by  facts  and  circumstances  that  they  were  used 
in  a  libelous  sense,  and  that  the  defendant  was  actuated 
by  malice.    The  plaintiflf  has  failed  to  do  so. 

The  defendant,  on  the  other  hand,  shows  by  affidavit 
that  he  has  been  for  over  fifteen  years  past  a  resident  of 
the  city  of  New  York,  that  he  is  a  man  of  family,  has 
been  a  tax-payer  on  personal  estate  in  the  said  city  for 
several  years,  and  that  he  has  no  intention  to  leave  the 
same  or  remove  therefrom  ;  that  he  was  from  1850  to 
1868,  one  of  the  editors  and  proprietors  of  a  monthly 
journal  called  ''The  Wall-street  Underwriter  and  Gen- 
eral Joint  Stock  Register,"  published  in  this  city ;  that 
he  has  been  since  September,  1868,  the  sole  editor  and 
proprietor  of  said  publication  ;  that  in  the  pursuit  of  his 
business  he  frequently  had  occasion  to,  and  continually 
does  giye,  to  the  public,  statistjpal  information  of  the 


93      KNICKERBOCKER  LIFE  INS.  CO.  v.  ECCLESINB. 

Opinion  of  Fbeedican,  J. 

_       -M 

state  and  condition,  pecuniarily  or  otherwise,  of  the 
insurance  companies  of  this  and  other  States  devoted 
to  the  life,  fire,  or  marine  business ;  that  the  pamphlet 
referred  to  by  the  plaintiff  as  **The  Life  Insurance 
Chart,"  containing  the  matters  complained  of  in  the 
first  and  second  causes  of  action,  is  a  truthful  compila- 
tion, gotten  up  by  him  from  extracts  from  the  original 
verified  statements  filed  in  the  New  York  Insurance  De- 
partment, of  forty -four  life  insurance  companies  in  the 
United  States,  and  was  not  a  publication  directed  at  the 
Knickerbocker  in  particular,  any  more  than  at  the 
other  forty-three  companies  named  in  it  The  defend- 
ant then  goes  on  and  shows  how  he  compiled  the  facts 
published  in  said  Cfhart,  and  in  the  advertisements  com- 
plained of  in  the  third,  fourth,  and  fifth  cause  of 
action  ;  that  at  the  time  of  the  publication  he  had  every 
reason  to  believe,  and  did  believe,  they  were  true ;  that 
the  publication  was  made  with  good  motives  and  justi- 
fiable ends  ;  and  finally  concludes  by  showing  how  in 
some  particulars  he  was  misled  partly  by  the  returns 
and  statements  and  charter  of  the  plaintiff's -company, 
and  partly  by  stateifients  contained  in  the  ninth  annual 
report  of  the  superintendent  of  the  insurance  depart- 
ment of  this  State,  as  printed  by  order  of  the  legislature 
for  the  year  1868 ;  that  he  is  a  policy-holder  in  the 
plaintiff's  company  since  the  year  1867;  that  said 
policy  is  on  his  own  life  in  favor  of  his  wife  for  the 
sum  of  three  thousand  dollars,  and  that  several  years 
ago  he  induced  other  i)ersons  to  insure  in  plaintiff's 
company. 

The  defendant,  then,  not  only  denies  all  the  allega- 
tions of  the  plaintiff,  so  far  as  it  may  become  necessary 
for  him  to  deny  them,  but  in  addition  thereto  he  pre- 
sents facts  and  circumstances  which  stand  forth  uncon- 
tradicted, and  which,  as  the  case  stands  before  me, 
almost  conclusively  prove  that  no  such  malice  or  evil 
intent  towards  the  plaintiff  as  has  been  charged  against 
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him  ever  existed  in  point  of  feet.  The  defendant  shows 
that  he  made  the  statements  complained  of  in  the 
coarse  of  his  basiness,  believing  them  to  be  true,  and 
that  they  contain  no  libel,  for  a  libel  consists  of  a  ma- 
licions  pablication. 

After  carefully  sifting  and  duly  weighing  the  evi- 
dence placed  l^fore  me  by  both  sides,  I  can  come  to  no 
other  conclusion,  and  I  think  that  the  defendant  is  en- 
titled to  his  discharge.  If  the  rule  in  a  case  like  the 
one  before  ine  were  otherwise,  no  newspaper  could  give 
to  the  public  statistical  information  relating  to  any  cor- 
poration or  company  without  becoming  involved  in 
endless  litigation ;  the  slightest  inaccuracy,  to  which 
the  ingenuity  of  counsel  could  attach  an  injurious 
meaning  in  the  remotest  degree,  would  be  seized  upon 
and  used  as  the  foundation  for  a  long  libel  suit,  and  a 
portion  of  our  press  might  thus  be  deterred,  in  order  to 
escape  the  annoyance,  trouble,  and  expense  in  this  re- 
spect, from  giving  to  the  public  such  general  informa- 
tion concerning  the  organization,  inside  workings, 
operations,  and  profits  of  large  and  wealthy  corpora- 
tions and  companies  (relying  for  their  support  mostly 
upon  j)opular  favor,  and  the  patronage  of  the  working 
classes),  which  the  people  at  large  have  a  right  to  de- 
mand, and  which  they  cannot  very  well  receive  through 
any  other  channel  except  a  free,  fearless,  and  inde- 
pendent press. 

The  order  of  arrest  must  be  vacated,  with  ten  dollars 
costs. 

Fbeedmajst,  J. — In  the  opinion  delivered  by  me  on 
the  motion  to  vacate  the  order  of  arrest  in  this  action,  I 
held,  among  other  things,  that  this  action  can  be  main- 
tained only  by  averring  and  proving  special  damage, 
which  in  the  complaint  is  set  forth  as  foUows : 

"  That  by  reason  of  the  premises  a  large  number  of 
persons  refused  to  take  policies  of  insurance  issued  by 
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this  plaintiflF,  or  to  make  application  to  the  plaintiff  for 
insurance,  whereby  said  plaintiff  was  injured  in  its 
reputation  and  business  and  lost  a  large  amount  of 
premiums  which  it  would  otherwise  have  received,  and 
whereby  it  sustained  large  damages,  to  wit,"  &c.,  &c. 

The  defendant  now  moves  that  the  plaintiff  be  com- 
pelled to  make  the  complaint  more  definite  and  certain 
by  setting  forth  the  names  of  the  persons  who  refused 
to  take  out  policies  of  insurance,  and  who  declined  to 
make  application  to  the  plaintiff  for  insurance,  &c., 
&c.  Although  the  complaint  may  be  sufBciently 
definite  and  certain  on  demurrer,  yet  the  defendant's 
remedy  before  answer,  by  motion,  cannot  be  questioned. 
Upon  an  application  of  this  kind  it  may  be  laid  down 
as  a  general  rule  that  where  the  plaintiff's  right  to  re- 
cover depends  upon  the  question  whether  he  sustained 
special  damage, — where  the  special  damage  is  the  foun- 
dation of  the  cause  of  action, — it  is  a  material  allegation, 
and  must  be  fully  and  accurately  stated  (Vanderslice 
v.  Newton,  4  Comst.  133 ;  Solms  v.  Lias,  16  Abb.  311) ; 
or  the  plaintiff  cannot  prove  it  on  the  trial,  Law  v. 
Archer,  2  Kern.  282  ;  Squire  p.  Gould,  14  Wend,  159. 

The  same  rule  applies  to  actions  of  libel  and  slander. 
Thus,  in  Hallock  v.  Miller,  2  Barb.  630,  it  was  decided 
by  the  general  term  of  the  supreme  court,  at  Albany, 
ELA.RRIS,  Paige  and  Parker,  JJ.,  that  in  an  action  for 
slander,  by  which  the  plaintiff  lost  his  customers  in 
trade,  the  plaintiff  cannot  prove  that  any  persons  not 
named  in  the  declaration  left  off  dealing  with  him  in 
consequence  of  the  words  spoken,  and  in  Hartley  z. 
Herring,  8  Term  JR.  133,  Lord  Kenyoi^  says,  that  a 
plaintiff  who  brings  an  action  for  slander  by  which  he 
lost  his  customers  in  trade,  ought,  in  his  declaration,  to 
state  the  names  of  those  customers,  in  order  that  the 
defendant  may  be  enabled  to  meet  the  charge  if  it  be 
&lse. 

In  Tobias  v.  Harland,  4  Wend.  637,  which  was  an 
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action  to  recover  damages  for  slanderons  words  spoken 
of  articles  manufactured  by  the  plaintiflF,  whereby 
divers  persons  refused  to  purchase  them,  Marct,  J., 
held : 

"  Special  damages  are  not  so  alleged  in  the  decla- 
ration that  proof  of  them  could  be  received  on  trial. 
The  general  allegation  of  the  loss  of  customers  is  not 
9ufBcient  to  enable  the  plaintiff  to  show  a  particular 
injury.  If  the  plaintiff  in  this  suit  can  recover  at  all, 
it  must  be  becanse  the  words  are  actionable  in  them- 
selves.'' 

And  in  Linden  v.  Graham,  this  court  held,  at  general 
term,  February,  1853,  Oakley,  Ch.  J.,  and  Campbell 
and  BoswoRTH,  JJ.^  that  in  an  action  for  slander  of 
title,  whereby  the  plaintiff  was  prevented  from  obtain- 
ing a  loan  on  the  mortgage  of  the  property,  or  from 
selling  it,  it  is  esseiitial  to  stating  a  cause  cf  action^  to 
name  the  person  or  persons  who  refused  for  that  cause, 
to  loan  or  purchase,  and  that  if  not  named  the  com- 
plaint may  be  demurred  to  upon  the  ground  that  no 
cause  of  action  is  stated.  In  this  conclusion  the  judge 
who  made  the  order  appealed  from  concurred  (See 
also  Kendall  ^.  Stone,  1  Seld,  14 ;  Shipman  n.  Burrows, 
1  HaU,  399 ;  TerwilUger  v.  Wando,  17  N.  Y.  64). 

The  authorities  cited  fully  sustain  the  defendant's 
application. 

The  cases  relied  on  by  the  plaintiff  are  insufficient 
to  establish  a  contrary  doctrine.  I  will  notice  a  few  of 
them.  Hartley  %.  Herring,  8  Term  R.  130  (hereinbefore 
cited),  was  an  action  for  damages  by  a  clergyman  em- 
ployed to  preach  at  a  chapel.  He  lost  his  office  en- 
tirely, and  his  declaration  was  held  sufficient  on  that 
ground. 

In  Hargrove  tJ.  Le  Breton,  4  Butt.  2422,  which  was 
an  action  for  slander  of  title,  three  points  were  raised 
on  a  motion  for  a  new  trials  but  the  point  as  to  the 
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BuflSciency  of  the  pleading  in  regard  to  the  special 
damage  alleged  was  not  passed  on  by  the  court. 

Westwood  V.  Cowne,  1  Stark.  172,  was  an  action 
for  vexatious  and  irregular  distress. 

The  note  of  Sergeant  Williams  in  2  8aund.  411,  does 
not  refer  to  actions  of  libel. 

In  Evans  %.  Harris,  1  Hurls,  cfe  N.  251,  and  38 
Eng.  Law  &  Eq.  347,  the  words  were  actionable  per  se. 
The  case  of  the  Trenton  Mut.  Life  and  Fire  Ins.  Co. 
t>.  Ferine,  3  Zab.  402,  admits  the  general  principle 
as  contended  for  by  the  defendant.  As  the  plaintiff 
has  not  shown,  either  in  the  complaint  or  by  affi- 
davit, that  the  persons  referred  to  were  either  un- 
known to  the  plaintiff,  or  too  ntlmerous,  or  that  it  is 
inconvenient  to  name  them,  although  an  affidavit  has 
been  read  on  behalf  of  the  plaintiff  on  this  motion  on 
other  points,  the  plaintiff  has  not  brought  itself  within 
the  exception  laid  down  by  the  last  case.  Again,  the 
special  damages  are  set  forth  in  the  complaint  in  this 
action,  not  merely  on  information  and  belief,  but  in 
positive  terms,  and  the  complaint  is  sworn  to  by  thfe 
president  of  the  company,  and  it  may  therefore  be  fairly 
presumed  that  the  plaintiff  is  able  to  give  the  specifica- 
tion required  by  the  defendant. 

The  defendant's  motion  is  in  accordance  with  the 
system  introduced  by  the  code,  which  abolished  the 
general  issue,  and  prescribes  that  the  complaint  shall 
contain  a  plain  and  concise  statement  of  the  facts  con- 
stituting the  cause  of  action,  and  requires  that  a  party 
shall  be  apprised,  before  the  trial,  of  the  precise  issue 
to  be  met.  Pleadings,  under  our  present  system,  are 
required  to  be  reasonably  certain  and  clear  in  their 
statement  of  facts. 

Thus,  for  instance,  time  and  place  ought  to  be  r^u- 
larly  inserted,  even  where  not  necessary  to  be  strictly 
proved,  and  the  defendant  has  generally  the  right  to  be 
informed  of  the  alleged  time  and  place,  if  the  court  can 
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Bee  that  such  information  is  necessary  to  enable  him  to 
^eet  and  answer  the  charge  made  by  the  complaint. 

The  provision  of  the  Code  permitting  a  motion  to  be 
made  to  compel  a  party  to  make  hi^  pleadings  more 
definite,  and  certain,  furnishes  a  more  summary  remedy 
than  existed  either  in  the  practice  of  the  common  law,  or 
the  chancery,  courts ;  and  as,  under  the  decisions  made 
in  Seeley  t.  Engell,  13  N.  T.  648,  and  Farmers'  Bank 
of  Long  Island  v.  Sherman,  6  Bosw.  181,  it  seems  that 
the  defendant  would  preclude  himself  from  questioning 
the  right  of  the  plaintiff  to  give  evidence  on  the  trial  in 
support  of  the  indefinite  allegations  by  which  the 
8X)ecial  damage  is  averred  in  the  complaint  in  this 
action,  the  defendant's  motion  should  be  granted. 

Motion  granted,  with  ten  dollars  cost. 

Points  on  appeal  from  the  order  vacating  the  order 
of  arrest. 

Counsel  for  appellant  urged : — I.  The  Code  specially 
provides  for  the  arrest  of  the  defendant  in  an  action  for 
defamation.  (1.)  The  defendant  may  be  arrested,  as 
hereinafter  prescribed,  in  the  following  cases  :  1.  ''  In 
an  action  for  the  recovery  of  damages  in  a  cause  ot 
action  not  arising  out  of  contract,  .  .  .  where  the 
action  is  for  an  injury  to  person  or  character,  or  for  in- 
juring, taking,  detaining  or  converting  property." 
Code,  §  179,  subd.  1.  (2.)  The  policy  of  the  Code  in 
this  regard  is  clearly  apparent  from  the  subsequent 
clause,  making  even  females  subject  to  arrest  under 
this  subdivision,  though  expressly  exempted  from 
arrest  for  the  causes  mentioned  in  the  succeeding  sub- 
divisions :  "But  no  female  shall  be  arrested  in  any 
action,  except  for  a  willful  injury  to  person,  character, 
or  property."  §  179,  subd.  5.  (3.)  The  only  condition 
to  the  exercise  of  the  right,  which  the  Code  prescribes, 
is  the  procurement  of  an  order  for  the  arrest,  which  is 

to  be  made  "  where  it  shall  appear  to  the  judge,  by  the 
VOL.  n.— 7. 
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affidavit  of  the  plaintiflT,  or  of  any  other  person,  that  a 
sufficient  cause  of  action  exists,  and  that  the  case  is 
one  of  those  mentioned  in  section  179."  (4.)  The 
necessity  for  this  right  of  arrest  is  apparent  to  the 
courts,  no  less  than  to  the  legislature,  (a.)  There  is  no 
preventive  relief  in  equity  by  injunction  to  restrain 
continuing  the  defamation.  (ft.)  The  party  injured 
woald  be  wholly  without  redress  for  his  civil  injury  by 
an  irresponsible  libeler,  who,  but  for  this  provisional 
remedy,  could  go  on  with  impunity,  from  day  to  day, 
defaming  the  character  of  women,  traducing  the  acts 
and  motives  of  those  in  official  positions,  destroying 
the  credit  and  business  of  corporations  and  individuals, 
and  inflicting  continuous  and  irreparable  mischief. 

II.  The  order  appealed  from  was  erroneously  made, 
because  the  granting  of  the  order  of  arrest  was  matter 
of  discretion^  and  the  exercise  of  that  discretion  by 
one  judge  should  not  be  reviewed  by  another,  where 
the  new  facts  do  not  substantially  and  effectually  sub- 
vert the  case  originally  made  before  the  judge  {CodCj 
§  181 ;  Davis  v.  Scott,  15  Abb.  Pr.  127). 

III.  It  is  trae  that  by  giving  bail,  the  defendant  did 
not  preclude  himself  from  the  right  of  moving  to  vacate 
the  order  of  arrest,  but  on  such  motion  he  is  precluded 
from  raising  any  question  of  previous  irregularity,  or 
from  questioning  the  sufficiency  of  the  original  affida- 
vits to  sustain  the  order.  The  motion  must  be  granted, 
if  at  all,  on  new  and  independent  facts  (Stewart  v. 
Howard,  15  Barb.  25 ;  Dale  v.  Radcliff,  25  Id.  333). 
Ifo  new  and  independent  facts  were  presented  by  the 
defendant  on  the  motion, 

IV.  The  corporation  is  entitled  to  maintain  the  ac- 
tion for  d^aming  Us  business  reputation  to  its  injury 
in  its  dealings  with  the  public  (Trenton  Mut.  Life 
&  Fire  Ins.  Co.  v.  Perrine,  3  Zabriskie,  403 ;  Herring 
V.  Stewart,  3  JSsp.  437;  Shoe  &  Leather  Bank  v. 
Thompson,  18  Abb.  Pr.  417  •  Metropolitan  Saloon  & 
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Omnibus  Co.  v.  Hawkins,  4  Murl.  cfe  iT.  87 ;    Towns, 
on  Libel  dk  Slander,  §  264). 

y.  The  right  of  the  plaintiff  to  nudntain  such  an 
action  is,  in  fact,  conceded  in  the  opinion  of  the  court 
delivered  at  special  term ;  but  it  was  there  held  that 
the  language  complained  of  was  not  actionable  per  se, 
and  that  the  averment  and  proof  of  malice  and  special 
damage  were,  therefore,  necessary.    It  is  respectfully 
submitted  that  the  assumption  that  the  language  com- 
plained of  is  not  actionable  per  se,  is  not  warranted  by 
the  &ct8,  or  supported  by  any  sonnd  principle  of  law. 
1.  Character,  as  applied  to  a  corporation  like  this, 
means  huHnesa  reputation.     Prom  the  very  nature  of 
the  case,  therefore,  a  Ubel  upon  a  corporation  is  a  false 
publication  which  injuriously  affects  its  business  repu- 
tation.     A  publication  which  does  not  produce  this 
result,  is  not  libelous  in  itself,  nor  can  it  be  made  so 
by  any  si)ecial  averment.  Hence,  when  the  publication 
is  of  such  a  nature,  that  its  necessary  and  natural  ten- 
dency is  to  injure  the  business  and  reputation  of  the 
corporation,  it  is  libelous  per  se.     2.  The  libel  in  this 
case  was  of  a  grossly  injurious  character,  and  its  man- 
ifest purpose  and  natural  tendency  was  to  deter  in- 
surers from  taking  policies  in  the  company,     (a.)  Its 
obvious  purpose  was  to  impute  to  the  stockholders  the 
appropriation  of  inordinate  profits  to  themselves,  and 
the  fraudulent  withholding  of  profits  which  should 
have  gone  to  the  policy  holders  ;  thus  preventing  new 
X>olicie6  from  being  taken  out,  to  the  prejudice  alike  of 
XK>licy  holders  and  stockholders,    {b.)  It  falsely  alleges 
that  policy  holders  are  entitled  to  no  dividends  until 
the  sixth  year ;   an  allegation  which,  if  true,  would 
naturally  cause  persons  desiring  to  insure  to  seek  other 
companies  in  which  they  could  have  the  benefit  of  more 
frequent  dividends,    (c.)   It  falsely  alleges   that  the 
stockholders  are  entitled  to  twenty  per  cent,  dividends 
besides  legal  inter  est,  and  this  when  the  Ubeler  had 
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Twtice  jfrom  the  sworn  reports  of  the  company  as  well 
as  from  the  letter  of  their  attorney,  that,  in  each  of  its 
parts,  the  charge  was  false,  {d.)  The  libel  falsely  al- 
leges that  between  1853  and  1867  the  stockholders  re- 
ceived on  one  hnndred  thousand  dollars  capital,  one 
hundred  and  thirty-nine  thousand  three  hundred  and 
ten  dollars  and  seventy-five  cents  in  interest  and  profit 
dividends,  3.  It  is  no  answer  to  this  view  of  the  case 
to  suggest  that  "as  long  as  the  press  and  the  public 
remain  divided  in  opinion  as  to  the  best  plan  upon 
which  life  insurance  companies  should  be  organized 
and  carried  on,  the  statement  published  by  the  defend- 
ant concerning  the  plaintiff  may  be  looked  upon  by 
many  as  highly  eulogistic  of  the  safe  and  prudent  man- 
ner in  which  the  affairs  of  the  plaintiff's  company 
have  been  heretofore  conducted ;  because  if  public 
opinion  is  divided  and  the  statements  are  false,  it  neces- 
sarily follows  that  one  class,  at  least,  will  be  deterred 
by  these  falsehoods  jfrom  dealing  with  the  company. 
This  very  suggestion,  in  fact,  shows  most  conclusively 
that  the  language  complained  of  is  libelous  per  se. 

VI.  These  statements  being  injurious  and  false  the 
law  imputes  to  the  defendant  an  iTijurious  intent 
(King  V.  Root,  4  Wend.  113). 

Vn.  The  complaint  contains  a  special  averment  of 
malice  in  the  publication.  Whether  the  intent  was  ac- 
tually malicious  or  not  is  a  question  to  be  determined, 
not  by  the  defendant's  denial  of  the  averment,  but  by 
Judgment  of  law  in  case  of  demurrer,  and  by  the  ver- 
dict of  a  Jury  in  case  o^  an  issue.  But  if  it  were  com- 
petent for  the  court,  upon  this  appeal,  and  on  the 
papers  now  before  it,  to  try  the  issue  of  malice,  which 
is  raised  by  the  defendant' s  denial,  it  would  find  the 
evidence  against  him  clear  and  decisive. 

VIII.  The  defendant  cannot  protect  himself  against 
the  consequences  of  his  own  acts,  by  pleading  that  the 
company  had  been  libeled  by  some  one  else,  and  that 
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he  did  not  know  but  the  charges  he  made  might  be 
true  (Sandford  ^.  Bennett,  24  N.  T.  20). 

IX.  For  the  reasons  assigned  nnder  the  fifth  point, 
no  averment  of  special  damage  was  necessary ;  but 
Bipeciol  damage  is,  in  fact,  alleged,  and  the  sufficiency 
of  the  averment  is  shown  by  the  decisions  in  3  Zdbria- 
kte  and  18  Abb  Pr.,  cited  undeir  the  sixth  point. 
Whether  the  averment  is  sufficiently  definite  and  cer- 
tain, is  a  question  which  cannot  be  considered  on  this 
motion. 

Counsel  for  respondent  urged: — ^I.  The  plaintiff 
tailed  to  show  a  cause  of  action  even  on  his  own  papers. 
It  is  true  he  alleges  that  he  is  a  corporation,  that  he  has 
been  conducting  a  profitable  business  for  a  long  time 
in  the  city  of  New  York,  and  it  is  true  that  he  makes 
a  general  allegation  that  he  has  been  damaged,  in  the 
sum  claimed  by  him  ;  but  he  utterly  fails  to  show  any 
particular  or  special  damages  sustained  by  him  in  con- 
sequence of  the  alleged  libelous  publication.  The 
general  allegation  of  damages  in  his  complaint  and  affi- 
davits would  not  entitle  him  to  make  a  case  of  libel  or 
dander  out  of  a  cause  of  action  requiring  for  its  es- 
sence allegations  and  proof  of  special  damage.  Merely 
to  allege  that  he  has  lost  customers  or  business  by 
reason  of  the  alleged  libelous  publication  is  not 
enough*  He  must  go  farther,  he  must  give  particulars 
of  who  and  what  he  has  lost— giving  names  (Solon  7>. 
lias,  16  Abb.  Pr.  311 ;  Hallon  v.  Belcher,  42  Barb. 
199  ;  Squires  v.  Gould,  14  Wend.  169  ;  Bogart  v.  Burk- 
halter,  2  Barb.  625  ;  1  (Thit.  Plead.  428 ;  Shoe  &  Leather 
Bank  v.  Thompson,  18  Abb.  Pr.  413  ;  Hewitt  v.  Mason, 
24  Mow.  Pr.  466 ;  Evans  v.  Harland,  62  Barb.  624 ; 
Shipman  v.  Burrows,  1  SaU^  399  ;  Lowden  v.  Graham, 
1  Ihier,  670 ;  Fein  v.  Lindon,  3  B.  it  P.  372 ;  Tobias 
V.  Howland,  4  Wend.  537  ;  Kendall  v.  Stone,  1  Seld. 
18 ;  Mayne  on  Damages^  278-317).    He  must  name  the 
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easterners  he  lost  (Hartly  v.  Haning,  8  Term  Ji.  133 ; 
Hallock  V.  Miller,  2  Barb.  630).  Such  being  the  case, 
it  is  an  essential  element  for  the  plaintiff,  even  in  order 
to  get  a  standing  in  court,  in  addition  to  the  other  es- 
sential elements  necessary  to  sustain  an  action  for  libel, 
not  only  to  aver  but  to  prove  special  damages.  This  is 
peculiarly  the  case  with  corporations  vrho  do  not  pos- 
sess character  like  individuals.  It  is  well  settled  by 
authority,  that  a  corporation  aggregate  possesses  **  no 
soul,"  they  possess  no  character ;  but  they  may  acquire 
a  business  which  if  injured  wiU  entitle  them  to  repara- 
tion at  the  hand  of  the  libeler,  but  that  cannot  be  left 
to  hypothesis.  It  depends  on  allegation  and  proof. 
The  following  cases  settle  this  question:  Shoe  & 
Leather  Bank  v.  Thompson,  18  Abb.  Pr.  413 ;  Trenton 
Mut.  Fire  &  Life  Ins.  Co.  v.  Perrine,  8  ZabrisJcie^  402. 
These  authorities  establish  that  in  order  for  the  cor- 
poration to  maintain  an  action  for  libel  they  must  allege 
and  prove  special  damage.  There  is  no  case  in  the 
books  which  has  held  that  a  corporation  is  entitled  to 
recover  in  an  action  for  libel,  even  where  special  dam- 
ages are  alleged  and  proven,  unless  the  words  on  their 
face  are  defematory.  The  two  cases  cited,  viz :  of  3 
Z<ibrisJcie  and  of  18  Abb.  Pr.^  are  of  cases  where  the 
alleged  libels  were  on  their  faces  defamatory.  The 
case  in  18  Abb.  Pr.  is  imi)erfectly  reported,  as  we  show 
by  the  original  case  read.  See  correct  report  at  special 
term  in  23  How.  Pr.  253. 

n.  The  alleged  libelous  publication,  when  con- 
sidered carefully,  presents  none  of  the  essential  ele- 
ments of  libelous  matter.  It  is  not,  within  the  language 
of  the  authorities,  a  de&rmation,  expressed  either  in 
printing,  or  otherwise  tending  to  blacken  the  memory 
of  one  who  is  dead,  with  intent  to  provoke  the  living, 
or  the  reputation  of  one  who  is  alive,  or  the  exposing 
one  to  public  hatred,  contempt  or  ridicule  {Towns,  on 
Slan.  226 ;  Wood  Inst  444 ;  1  Blackst  Com.  150 ;  3 
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Bouv.  InsL  §  2,236).  Nor  is  it  a  false,  censorious  or 
ridiculons  writing,  piotare  or  sign,  made  with  a  mali- 
cious intent  towards  government,  magistrates  or  indi- 
viduals (People  V.  Crosswell,  3  Johns.  Cas.  354;  9 
Id.  214 ;  Fowler  v.  Bowen,  30  If.  T.  20 ;  Liddle  v. 
Hodges,  2  Bosw.  537 ;  Terwilliger  v.  Woods,  17  N.  T. 
ft;  Hcmott  v.  Stewart,  1  JSsp.  437;  Thompson  v. 
Sackett,  1  Moody  <ft  Af.  187 ;  Boynton  v.  Remington,  3 
AUeUj  397 ;  Towns,  on  Slan.  note  956,  p.  229).  A 
coBsideration  of  the  alleged  libelous  matter  will  show 
that  even  if  all  the  facts  stated  in  them  of  and  concern- 
ing the  plaintiffs  were  false  they  would  not  amount  to 
a  libeL  In  order  to  make  it  a  libel,  parol  evidence 
must  be  introduced  to  show  that  it  is  a  libel ;  or  in 
other  words,  witnesses  to  support  its  libelous  character 
must  be  i)ermitted  to  state  their  conclasions  from  the 
iacts  as  to  the  intention  of  the  defendant  to  apply  the 
words  or  libel  to  the  party  or  circumstances  denied, 
which  is  forbidden  by  our  authorities  (5  Johns.  211 ; 
4  Wend.  320 ;  16  If .  T.  369  ;  2  Denio,  293 ;  Bennett  v. 
Williamson,  4  Sandf.  60).  To  return  to  sober  law,  the 
plaintiff '  s  case  is  damnum  absque  injuria.  ' 

HL  To  have  sustained  his  order  of  arrest,  the  plain- 
tiff was  bound  to  make  out  his  case  beyond  all  doubt 
(Mulry  V.  Collett,  3  Bobf.  716 ;  Mecklin  v.  Berry,  23 
JBatD.  Fr.  380  ;  Allen  v.  McCrosson,  32  Barb.  662 ; 
Levins  v.  Noble,  16  Abb.  Pr.  4n6).  Subdivision  1  of 
section  179  implies  that  the  plaintiff  must  make  out  a 
cause  of  action  (Swift  ^.  Wylie,  6  Bobt.  692 ;  Hernan- 
dez V.  Camobelli,  4  Duer,  644). 

Points  on  appeal  from  order  directing  the  complaint 
to  be  made  more  definite. 

Apx>ellant'8  counsel  urged  : — I.  The  allegations  of 
damage  in  the  complaints  are  sufficient.  It  is  not 
necessary  to  the  sufficiency  of  the  complaint  in  an  ac- 
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tion  for  libeling  a  person  in  his  trade,  to  set  forth  the 
particular  instances  in  which  persons  have  refused  to 
deal  with  the  plaintiff.  Under  averments  like  those  con- 
tained in  the  complaints  now  under  consideration,  the 
plaintiff  could  give  evidence  of  a  general  loss  or  decease 
of  trade,  but  cannot  give  evidence  of  particular  in- 
stances  of  B])ecial  damage.  1.  In  a  case  like  the  present, 
any  other  rule  would  amount,  practically,  to  a  deniil 
of  justice.  The  business  of  corporations  like  tie 
plaintiff  is  carried  on  by  agencies  throughout  the 
whole  country.  The  parties  desiring  insurance  are 
strangers  to  the  company,  except  in  the  partictdar  in- 
stances when  policies  are  taken  out.  The  amount  for 
which  a  policy  is  taken  out  is  frequently  much  larger 
than  the  party  originally  applied  for.  The  nature  of 
the  business  indicates  conclusively  the  iinpossibility  of 
a  compliance  with  the  order  of  the  court,  except  to  & 
very  Jimited  extent,  and  the  theory  of  the  plaintiff  ia 
making  the  motion  adopted  by  the  court  in  its  opinion, 
would  prevent  the  plaintiff  jfrom  recovering  damages, 
except  for  the  instances  of  particiUar  damage  whi^h 
could  be  identified,  while  it  could  be  made  apparent  to 
the  court  and  jury  that  large  general  damages  had  been 
sustained  by  reason  of  the  libelous  publications.  2. 
The  complaints  in  this  respect  are  in  accordance  with 
the  precedents  (Cooke  on  D^amationy  314  ;  BtiU.  <ft 
L.  Free.  306 ;  Mayne  on  Dam.  367 ;  Ashley  t>.  Har- 
rison, 1  Esp.  48  ;  Hartley  «.  Herring,  Term  R.  130  ;  3 
Stark,  on  Slan.  64 ;  Browning  «.  Newman,  1  Strange^ 
666 ;  Evans  t).  Harris,  38  Law  c6  Eq.  347 ;  Trenton 
Mutual  V.  Perrine,  4  Zab.  402 ;  Shoe  &  Leather  Bank  t>. 
Thompson,  18  Ahh.  Pr.  413 ;  Westwood  v.  Cowne, 
1  Stark.  137 ;  Lord  Arlinton  v.  Merricke,  2  Saund. 
411,  note  4;  Hargrave  v.  Le  Breton,  4  Burr.  2^2^). 

n.  The  general  rule  as  to  the  necessity  of  alleging 
special  damage  in  all  cases  when  sought  to  be  re- 
covered, is  not  a  subject  open,  as  we  suppose,  for  dis- 
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cnssioiL  The  point  is,  how  must  they  be  stated.  Can 
it  be  that  in  a  case  like  that  before  the  court,  in  which, 
for  the  purposes  of  the  argument  of  this  point,  it  might 
be  assumed,  that  by  reason  of  the  publication  of  libel- 
ous matter,  the  entire  business  of  the  plaintiff  had 
been  put  an  end  to,  no  damages  can  be  recovered,  ex- 
cept for  the  loss  of  the  persons  who  can  be  named  by 
the  plaintiff  as  persons  who  would  have  insured  but 
for  the  publication  ?  Is  it  at  all  probable  that  one  one- 
hundredth  part  of  the  names  could  be  given  ?  Establish 
that  rule,  and  the  millenium  for  libelers  ui)on  cor- 
porations can  be  said  to  have  arrived,  for  only  the 
customer  himself  can  be  admitted  to  prove  the  fact  (2 
Barb.  630;  2  Car,  &  P.  201). 

III.  If  the  action  cannot  be  maintained  without  set- 
ting forth  the  names  of  the  customers,  then  the  defend- 
ant's remedy  is  by  demurrer  or  by  nonsuit  at  tho 
trial.  It  cannot  be  reached  by  motion  to  make  more 
definite  and  certain.  Such  a  motion  can  only  be  made 
when  the  all^ations  of  a  pleading  are  so  indefinite  or 
uncertain,  that  the  precise  nature  of  the  charge  is  not 
apparent,  not  when  no  cause  of  action  is  stated.  The 
plaintiff  in  this  case  is  content  to  prove  on  the  trial 
general  loss  of  business  ;  it  is  not  for  the  defendant  to 
ask  the  court  to  compel  plaintiff  to  give  proof  which 
shall  enable  him  to  recover  additional  damaged  {Code^ 
§  160 ;  Brown  «.  Mich,  South,  R.  R.  Co.,  6  Ahh.  Pr. 
237). 

IV.  It  is  not  essential  to  the  decision  of  this  appeal 
to  determine  whether  the  words  complained  of  are 
libelous  per  se.  If,  however,  that  inquiry  should  be 
deemed  material,  it  is  respectfully  submitted  that  the 
weight  of  authority  is  that  the  words  are  libelous 
per  se,  because  they  affect  the  credit  and  standing  of 
the  corporation  of  and  concerning  which  they  are  pub- 
lished (Towns,  on  Libel  <ft  8lan.  §  263  ;  Trenton  Mu- 
tual. V.  Perrina  3  Zdb.  402  ;  Shoe  &  Leather  Bank  v. 
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Thompson,  23  Bow.  Pr.  263 ;  Hartley  ^.  Herring,  8 
Term  JR.  130 ;  Evans  v.  Harris,  38  Law  cfe  Bq.  347). 

Respondent's  counsel  urged : — I.  As  to  tlie  order 
directing  the  complaint  to  be  made  more  definite  and 
certain.  The  authorities  on  this  point  are  decisive  on 
this.  The  case  in  3  Za^.  414,  admits  the  general  rule 
to  be  as  we  contend.  The  authorities  cited  at  page  415, 
do  not  sustain  the  opinion  of  the  chief  justice.  See 
opinion  of  Feeedman,  J.  In  this  case  the  plaintiff 
does  not  show  any  inability  to  set  forth  the  particulars 
required,  though  affidavits  were  used  by  the  plaintiff 
on  the  motion.  The  application  must  be  made  now,  or 
the  defendant  would  be  precluded  possibly  from  raising 
it  on  the  trial  (Seeley  v.  Engell,  13  If.  F.  648 ;  Far- 
mers'  Bank  v.  Sherman,  6  Bosw.  181).  Jt  is  in  accord- 
ance with  the  present  system  under  the  Code.  See 
opinion. 

Bt  the  Court. — ^Monell,  J. — I  think  both  orders 
should  be  affirmed :  the  order  discharging  the  arrest  for 
the  very  satisfactory  reasons  stated  by  the  learned  jus- 
tice at  special  term,  and  the  other  for  the  reason  that  if 
the  averment  of  special  damage  is  made  definite  in  the 
particulars  specified  in  the  order,  there  will  be  a  prima 
facie  cause  of  action  against  the  defendant.  We  all 
agree,  that  without  proof  of  special  damage,  the  action 
cannot  be  maintained ;  in  other  words,  we  agree  that 
with  proof  of  special  damage  it  may  be  maintained. 
As  an  allegation  in  a  pleading,  I  think  it  would  be 
sufficient,  if  it  contained  the  matter  required  by  the 
order  ;  and  that,  it  seems  to  me,  is  the  only  question 
before  us  on  this  appeaL  The  matter  alleged  against 
the  defendant,  is  not  per  se  libelous  ;  but  if  the  plain- 
tiffs can  satisfy  a  jury  that  such  matter  is  injurious  to 
them,   and  was  maliciously  published,   they  can  re- 
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cover,  if  they  also  show  that  they  have  been  specially 
damaged. 

Fbeebman,  J.,  concurred. 

Orders  afltened,  with  costs. 

Jones,  J.,  concurring  in  affirming  the  order  vacat- 
ing the  order  of  arrest.  Dissenting  from  affirming  the 
order  to  make  more  definite. 

If  this  action  is  snstainable  at  all,  it  mnst  be  on  the 
gronnd  that  special  damage  has  resulted '  from  the 
writing  of  the  words.  Special  damage  then  is  the  gist 
of  the  action.  Being  so,  it  mnst  be  laid  in  the  com- 
plaint with  particularity.  A  general  averment  of  loss 
of  customers  will  not  suffice.  The  names  of  the  cus- 
tomers who  are  alleged  to  have  been  lost  must  be  given ; 
and  only  the  loss  of  the  customers  so  named  can  be 
proved.  If  no  customers  are  named,  then  no  proof  of 
special  damage  can  be  given,  aod  the  action  fails  (1 
Stark,  on  8lan.  441 ;  2  /d.  62 ;  1  Ohit.  on  Plead.  399 ; 
2  Saund.  on  PL  cfe  Ev.  800. 

This  doctrine  appears  to  have  been  overlooked  in 
the  case  of  Shoe  &  Leather  Bank  7).  Thompson,  18 
Abb.  Pr.  417. 

In  the  present  case  there  is  no  sufficient  averment  of 
8X)ecial  damage,  either  in  the  complaint  or  any  of  the 
papers  used  in  support  of  the  order  of  arrest ;  there  is, 
therefore,  nothing  to  carry  the  case  to  a  jury.  The 
case,  then,  &lls  within  that  class  of  cases  where  the 
court  will  not  uphold  an  order  of  arrest. 

Again  :  the  words  complained  do  not  of  themselves 
Import  any  injury  to  the  plaintiff,  nor  do  they  afford 
any  presumption,  l^al  or  otherwise,  that  their  circu- 
lation is  injurious.  From  aught  that  appears  from  the 
aU^^tions  of  the  complaint,  the  plaintiffs  mode  of  busi- 
ness, as  stated  by  the  defendant,  was  more  beneficial 
to  both  stockholders  and  policy  holders  than  that  of  any 
other  company.    Therefore,  it  does  not  appear  that  the 
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words  could  or  did  injuriously  affect  the  plaintiffs' 
business  by  deterring  customers. 

Consequently,  an  allegation  that  there  were  other 
companies  who  did  business  on  a  more  favorable  basis 
is  essentiaL 

The  averment  of  special  damage  does  not  supply  the 
want  of  such  allegation,  because  the  &icts  alleged  do 
not  show  such  damages  to  be  the  direct  and  legitimate 
result  from  the  words  used. 

If,  however,  the  special  averment  does  supply 
the  want  of  such  allegation,  it  is  then  clear  that  the 
special  damages  constitute  the  gist  of  the  action. 

For  these  reasons  I  think  the  order  vacating  the 
order  of  arrest  should  be  affljrmed,  with  ten  dollars 
costs. 

With  regard  to  the  motion  to  make  the  complaint 
more  definite  and  certain,  the  above  views  call  for  a  re- 
versal ^ 

That  motion  is  applicable  only  where  one  or  more 
of  the  allegations  which  go  to  make  out  the  cause  of 
action  is  or  are  indefinite  or  uncertain.  But  it  cannot 
be  resorted  to  to  compel  the  insertion  of  an  averment 
which  is  necessary  to  make  out  the  cause  of  action,  or 
which  changes  the  cause  of  action  which  the  plaintiff 
insists  on,  or  the  grounds  thereof  on  which  he  chooses  to 
rely. 

Now,  in  this  case  there  is  no  averment  of  special 
damage ;  and  none  can  be  proved  (Herrick  v.  Latham, 
10  Term  R.  281). 

If  the  plaintiff  succeeds  under  his  present  complaint, 
;t  must  be  on  the  ground  that  the  words  are  actionable 
per  86.  True,  I  think  he  cannot  succeed  on  that 
ground ;  but  he  has  a  right  to  differ  from  me  and  place 
his  cause  of  action  on  that  ground  alone,  and  we  can- 
not compel  him  to  add  another  ground,  nor  to  claim 
special  damages  if  he  does  not  desire  to. 

Order  to  make  complaint  more  definite  should  be 
reversed,  with  ten  dollars  cost 
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WILLIAM  S.  CORWIN,  Plaintiff  aitd  Respond- 
ent, V.  ED  WARP  B.  WESLEY,  Defendant 
AND  Appellant. 

Chattel  Mobtoaoe.     Foboebt  ov  Hakeb's   Name,    Wabbaett 
AeAiEBT,  BT  Absi^kob.    What  wobdb  in  the  Absioehent  Coe- 

8TITT7TE  BUCH  WaBBAETT. 

1.  Describing  the  mortgage  as  "  A  certain  mortgage  .    .    made 
by  A.  B.,*^  is  a  warranty  that  the  Bignatore  of  the  name  A.  B. 
to  the  paper  iB  not  a  forgery. 
d.  A  danse  in  the  assignment  whereby  the  assignor  certifies  to, 
fmd  agrees  with,  the  assignee  that  the  amount  secured  thereby 
^  is  now  owing  and  unpaid,  and  said  mortgage  is  outstanding 
and  unpaid,  and  unsatisfied  of  record,  and  the  same  is  a  valid 
and  effectual  lien  on  the  personal  property  mentioned  in  said 
mortgage  as  against  the  said  assignor,  or  any  act  or  deed  of 
his,^  constitutes  a  warranty  that  the  signature  of  the  name 
of  the  person  described  in  the  mortgage  as  the  mortgagor  is 
not  a  forgery. 
a.  The  words  ''as  against  the  said  assignor  or  any  act  or 
deed  of  his,"  do  not  so  qualify  the  other  words  as  to  pre- 
vent their  operating  as  a  warranty  by  the  assignor  to  the 
above  extent. 
1.  This,  although  the  assignment  as  sent  by  the  as- 
signee's attorney  to  the  assignor's  attorney  for  execu- 
tion did  not  contain  these  words,  but  th^y  were  in- 
serted by  the  assignor's  attorney,  before  execution  of 
the  assignment,  the  insertion  not  coming  to  the  notice 
of  the  assignee's  attorney  until  some  time  after  the 
delivery  of  the  assignment,  when  no  objection  was 
made  thereto. 

Before  Barboub,  Ch,  J.,  Monell  and  Jones,  J  J. 

Decided  December  81,  1871. 

Ap])eal  from  judgment. 

One  Elias  B.  Balcom  being  indebted  to  the  plaintiff 
in  about  one  thousand  dollars,  the  plaintiff  commenced 
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a  snit  against  him,  and  obtained  a  warrant  of  attach- 
ment against  his  property.  A  copy  of  the  attachment 
was  served  by  the  sheriflf  of  the  county  of  New  York 
on  one  Hiram  R.  Miles,  on  August  10,  1867,  and  on 
the  defendant,  September  25,  1867.  On  July  6,  1867, 
said  Hiram  Miles  gave  a  chattel  mortgage  to  said  Bal- 
com  for  thirty  thousand  dollars,  which  mortgage  Bal- 
com,  on  October  3, 1867,  assigned  to  the  defendant. 

On  July  6,  1867,  Balcom  owed  defendant  about  ten 
thousand  dollars.  After  the  discharge  of  the  above- 
mentioned  attachment,  in  manner  as  hereafter  stated, 
defendant  paid  to  Balcom  a  sum  of  two  thousand  five 
hundred  dollars,  and  a  further  sum  of  six  thousand 
dollars.  It  does  not  appear  on  what  account  these 
payments  were  made,  nor  under  what  liability  the  de- 
fendant was  to  make  them.  In  October,  1867,  when 
defendant  went  to  collect  the  final  installment  on  the 
thirty  thousand  dollar  mortgage,  he  found  the  mort- 
gage and  the  money  secured  thereby  had  been  attached 
in  some  action  against  Balcom. 

On  October  11,  1867,  the  defendant,  under  some 
arrangement  between  himself  and  Balcom,  the  particu- 
lars of  which  are  not  given,  and  pursuant  to  some  agree- 
ment between  Balcom  and  plaintifl^.  the  terms  of  which 
do  not  distinctly  appear,  assigned  to  the  plaintifl^  a 
chattel  mortgage  on  certain  property  at  Yonkers,  pur- 
porting to  be  made  by  Mrs.  Wilson,  and  given  to  secure 
three  promissory  notes,  each  for  six  hundred  and  sixty- 
six  dollars  and  sixty-six  cents,  and  dated  March  12, 
1867,  and  payable  six,  twelve  and  eighteen  months  after 
date;  on  which  mortgage  there  was  then  due  one 
thousand  three  hundred  and  thirty-three  dollars  and 
thirty-two  cents,  the  first  note  having  been  taken  up. 

The  assignment  described  the  instrument  assigned 
as  **  a  certain  mortgage  made"  (not  purporting  to  be 
made)  "by  Caroline  E.  Wilson  and  Thomas  Wilson  to 
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me,  the  said  Wesley/'  and  at  the  end  contained  the 
following  clause : 

"  And  I  certify  and  agree  to  and  with  the  said  Wil- 
liam S.  Corwin,  that  the  sum  of  $1,833.82  is  now  owing 
and  unpaid  on  said  two  notes,  together  with  interest 
thereon,  and  said  mortgage  is  outstanding  and  unpaid 
and  unsatisfied  of  record,  and  the  same  is  a  valid  and 
effectual  lien  on  the  personal  property  mentioned  in 
said  mortgage  as  against  the  said  Wesley,  or  any  act 
or  deed  of  his." 

On  the  receipt  of  the  Wilson  chattel  mortgage  and 
the  above  assignment  thereof,  the  action  against  Balcom 
was  discontinued,  and  the  warrant  of  attachment 
against  his  property  countermanded.  The  difference 
between  the  sum  due  on  the  Wilson  mortgage  and  the 
debt  due  to  plaintiff  was  afterwards  paid  by  the  plain- 
tiff in  groceries. 

In  relation  to  the  giving  of  the  assignment  of  the 
Wilson  mortgage,  the  following  evidence  was  given : 

Mr.  Butcher,  who  acted  in  the  matter  as  counsel  for 
plaintiff,  testified,  **Mr.  Wesley  came  into  my  oflSce 
and  asked  if  Mr.  Balcom  had  been  there,  I  said  yes ; 
he  said,  this  is  the  mortgage,  draw  an  assignment  of  it 
and  take  it  around  to  Judge  Fithian's  oflSce,  and  if  he 
approves  it  I  will  execute  it." 

The  witness  further  testified  that  he  drew  the  as- 
signment and  sent  it  to  Mr.  Fithian  for  his  approval ; 
that  the  assignment  as  he  drew  it,  and  when  it  was  so 
sent,  did  not  contain  the  words  '^as  against  the  said 
Wesley,  or  any  act  or  deed  of  his,"  but  that  these 
words  were  interlined  after  the  assignment  left  his  oflBice ; 
that  the  day  after  he  sent  the  assignment  to  Mr  Fithian 
it  was  returned  to  him  ;  and  thereafter  he  took  proof 
of  its  execution,  Mr.  Fithian  as  subscribing  witness 
proving  it ;  after  taking  the  acknowledgment  he  saw 
the  interlineation.  He,  however,  does  not  state  when 
he  fiLrst  saw  the  interlineation. 
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When  the  twelve  months'  note  executed  by  the  Wil- 
son mortgage  became  due,  it  not  being  paid,  the  plain- 
tiflf  undertook  to  foreclose  it,  when  Mr.  Wilson  filed  a 
bill  against  the  plaintiff  to  have  it  canceled,  on  the 
ground  that  the  signature  of  her  name  to  it  was  forged. 
That  suit  was  defended,  and  resulted  in  a  judgment  of 
cancelment  and  perpetual  injunction. 

It  further  appeared  that  the  manner  in  which  the 
defendant  got  the  Wilson  mortgage  was  this :  Mr.  Wil- 
son had  promised  to  give  it  to  him  on  an  afternoon,  he 
came  to  him  and  told  him  he  would  have  to  take  it  up 
to  Yonkers  and  have  his  wife  sign,  and  that  he  would 
bring  it  next  day.  The  next  day  Wilson  brought  it 
down,  signed  Caroline  E.  Wilson  and  Thomas  E.  Wil- 
son, and  he,  the  defendant,  supposed  it  all  right.  De- 
fendant did  not  know,  nor  did  he  suspect  or  have  any 
cause  to  suspect  that  the  name  Caroline  E.  Wilson  was 
forged,  until  after  the  commencement  of  the  Wilson 
suit 

The  judge  charged  the  jury  that  the  action  was  sub- 
stantially based  on  the  assignment  of  the  Wilson  mort- 
gage ;  that  that  assignment  contained  a  guarantee  that 
the  assigned  mortgage  was  a  valid  mortgage,  outstand- 
ing, unpaid  and  unsatisfied,  and  was  a  valid  and  effec- 
tual lien  on  the  property  mentioned  in  it ;  and  that  the 
plaintiff,  as  matter  of  law,  was  entitled  to  recover  on 
that  guarantee. 

To'  this  charge  defendant  excepted.  The  only  ques- 
tion left  to  the  jury  was  as  to  the  amount  of  damages. 

The  jury  rendered  a  verdict  in  favor  of  plaintiff  for 
nineteen  hundred  and  thirty-five  dollars  and  thirty-six 
cents  damages. 

From'  the  judgment  entered  on  this  verdict  the  de- 
fendant appeals. 

On  the  argument  of  the  appeal  it  was  conceded 
that  the  defendant  had  not  warranted  or  guaranteed, 
or  made  any  representations  concerning  the  validity  of 
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the  Wilson  mortgage,  otherwise  than  as  contained  in 
the  assignment  thereof. 

jP.  J.  Fithian^  of  connsel  for  defendant,  argned  : — 
L  There  is  no  implied  warrantee  of  title  here  to  the 
mortgage.  Snch  covenants  exist  only  in  cases  of  sales 
of  chattels  in  the  possession  of  the  vendor  at  the  time 
of  sale.  This  was  a  sale  of  a  chose  m  action.  Defend- 
ant did  not  claim  or  assume  to  have  either  the  title  or 
possession  of  the  mortgaged  property,  or  any  right  to 
dispose  of  either  (1  Pars,  on  Cont.  458,  note  h  ;  Hop- 
kins X.  Grlnnell,  28  Barh.  533 ;  Scranton  v.  Clark,  39 
N.  Y.  220  ;  Dresser  v.  Aimsworth,  9  Barb.  619 ;  Edick 
%.  Crim,  10  Id.  445). 

IL  There  is  here  an  express  covenant  in  writing, 
and  that  lias  the  effect,  of  itself,  to  negative  any 
covenant,  or  warranty  by  impUeation  (King  i?.  Walsh, 
7  Johns.  258  ;  Vanderkarr  v.  Vanderkarr,  11  Id.  122  ; 
2  CaineSy  192 ;  Hall  v.  Sampson,  19  How.  Pr.  481, 
489 ;  2  Pars,  on  Cont.  27). 

ni.  The  defendant' suability,  then,  must  depend  up- 
on the  constmction  to  be  given  to  the  express  covenant 
contained  in  the  written  assignment  of  the  mortgage. 
And  it  is  submitted  that  the  warranty  there  is  qualified 
and  not  absolute  or  full,  and  extends  and  was  intended 
to  extend  only  to  agree  and  promise  that  the  mortgage 
was  an  '' effectual  and  valid  lien''  on  the  mortgaged 
property,  so  far  only  that  no  act  or  deed  of  defendant 
had  been  done  or  suffered  to  the  contrary.  1.  It  is 
well  settled  that  covenants  are  to  be  construed  in  ac- 
cordance with  their  spirit  and  intent.  And  to  such  in- 
tent, when  ascertained,  particular  words  or  grammatical 
rules  must  yield.  So,  where  a  written  obligation  en- 
tered into  by  several  persons,  was  by  its  languageyom^, 
and  not  several,  yet,  it  appearing  from  the  general 
scope  and  tenor  of  the  paper,  that  the  parties  intended 

to  bind  themselves  individually :  Eeld^  the  language 
VOL.  n— 8 
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must  give  way  to  the  intent  (Ludlow  v.  McCrea,  1 
Wend.  228).  So  Woodruff,  J.,  says :  **It  is  well  set- 
tled at  the  present  day,  although  for  a  long  time  a 
vexata  qucestio  in  England,  that  the  grammatical  sense 
is  not  to  be  adhered  to  either  in  a  will  or  a  deed  where 
a  contrary  intent  is  apparent. '^  It  was  accordingly 
held,  that  the  word  "and^'  should  be  stricken  from 
the  agreement,  and  the  word  *'or"  substituted,  so  as 
to  accord  with  the  intent  of  the  agreement.  Jackson  v. 
Topping,  1  Wend.  396.  Again :  where,  by  the  general 
scope  and  tenor  of  the  covenant  in  a  deed,  it  was  ap- 
parent that  the  grantor  intended  to  warrant  only  against 
his  own  actSy  the  court  rejected  from  the  deed  the 
words  **  party  of  the  second  part,"  as  being  repugnant 
to  the  meaning  (Saunders  v.  Betts,  7  Wend.  287; 
Knickerbocker  v.  Kilmore,  9  Johns.  106 ;  Hoffman  v. 
Damer,  2  Harr.  {Penn.)  25 ;  White  v.  Smith,  33  Penn. 
186 ;  Salmon  Falls  Co.  v.  Portsmouth  Co.,  46  N.  H. 
249 ;  Karmuller  v.  Kratz,  18  lowa^  352 ;  Springston  v. 
Sampson,  32  N.  T.  703;  Rose  v.  Roberts,  9  Minn. 
119;  Jordan^.  Dyer,  34  Shaw  {Vl.\  104;  Norton  v. 
Woodruff,  2  Comst.  153;  Ward  v.  Whitney,  8 
jN".  T.  442;  Westcott  v.  Thompson,  18  Id.  363).  And 
that  other  equally  well  settled  rule  **that  whatever 
may  he  fairly  implied  from  the  terms  or  language  of 
an  instrument,  is  in  judgment  of  law  contained  in  it'* 
(Rogers  v.  Kneeland,  10  Wend.  218  ;  13  Id.  114).  On 
the  contrary,  the  construction  claimed  by  the  plaintiff 
is,  to  give  no  force  or  meaning  whatever  to  the  im- 
portant addition  to  the  covenant  made  by  the  defend- 
ant before  signing  ;  to  arbitrarily  reject  and  expunge 
the  words  from  the  agreement,  and  hold  the  defendant 
to  the  performance  of  a  covenant  which  he  never  en- 
tered into,  and  in  respect  to  which,  the  proof  is  positive 
that  he  refused  to  execute  or  acquiesce  in. 

Zimri  Butcher ^  attorney,  and  Joseph  H.  Duke^  of 
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counsel  for  resi)ondent8,  argued: — ''The  assignment 
warranted  that  the  sum  of  $1,333.32  is  now  owing  and 
unpaid  on  said  two  notes,  together  with  interest  there- 
on, and  said  mortgage  is  outstanding  and  unpaid,  and 
unsatisfied  of  record,  and  the  same  is  a  valid  and 
effectnal  lien  on  the  personal  property  mentioned  in 
said  mortgage  against  the  said  Wesley  or  any  act  or 
deed  of  his.^^  These  last  words  "  as  against  the  said 
Wesley  or  any  act  or  deed  of  Ms^^^  if  limiting  any 
provision  in  the  assignment,  have  reference  only  to  the 
last  clause — "  and  the  same  is  a  valid  and  effectual  lien 
on  the  i)er8onal  property  mentioned  in  said  mortgage." 
They  do  not  touch  (he  other  parts  of  the  covenant.  The 
defendant's  counsel  claims  that  the  whole  covenant 
guarantees  the  plaintiff  as  to  this  mortgage  only  against 
the  acts,  or  deeds,  or  omissions  of  the  defendant  him- 
self. Although  it  may  be  conceded  that  the  last  clause 
as  to  the  mortgage  being  a  valid  and  effectual  Uen,  &c., 
is  a  limitation  of  the  covenant  exclusively  to  the  said 
Wesley  and  to  his  acts  and  deeds  ;  yet  this  stiU  clearly 
leaves  without  such  limitation  the  previouB  words  ''and 
said  mortgage  is  outstanding  and  unpaid  and  unsatis- 
fied of  record  ; "  the  clause  following  and  hereinbefore 
referred  to  being  a  distinct  clause  in  which  something 
is  aflBrmed  expressly  and  in  a  cumulative  manner,  with 
reference  to  the  mortgage,  as  will  appear  by  substitut- 
ing for  the  word  "same"  the  words  "said  mortgage," 
in  lieu  of  which  it  is  used.  A  covenant  that  a  mortgage 
is  outstanding  is  a  covenant  that  it  continues  to  exist, 
and  this  implies  its  validity.  It  implies  not  only  that 
it  Tlo^  hady  but  that  it  still  has  a  valid  existence ; — that 
it  exists  beyond  its  time. 

By  the  Court.— Babbottb,  Ch.  J.— The  description 
given  of  the  property  which  is  the  subject  of  the  sale, 
in  the  body  of  the  assignment,  is  a  representation, 
Jlrstj    that  the  paper  assigned  is  a  mortgage^  and, 
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secondly^  that  such  mortgage  was  made  by  Caroline 
and  Thomas  Wilson ;  and  that  representation  consti- 
tuted a  warranty  that  such  was  the  fact. 

No  particular  words  are  necessary  to  constitute  a 
warranty.  A  representation  that  a  horse  is  sound  is  a 
warranty,  except  as  to  defects  which  are  patent  or 
readily  ascertainable ;  and,  certainly,  a  bill  of  sale  of 
one  hundred  barrels  gf  superfine  flour,  which  the  pur- 
chaser has  no  means  of  inspecting  because  in  closed 
casks,  is  a  warranty  that  the  article  is  what  is  known 
as  superfine  flour. 

The  particular  agreement  or  stipulation  which  lol 
lows  the  assignment,  in  the  same  paper,  was,  in  legal 
effect,  also  a  warranty  that  the  mortgage  was  then  out- 
standing, or,  in  other  words,  in  force  as  a  mortgage  ; 
and  that  warranty,  it  appears  to  me,  is  not  limited  by 
the  words  *'as  against  the  said  Wesley  or  any  act  or 
deed  of  his."  Be  that  as  it  may,  however,  it  is  enough, 
I  think,  to  say  that  the  defendant  did  sell  and  assign 
the  instrument  in  question  to  the  plaintiff  as  a  mortgage 
made  by  C.  and  T.  Wilson,  and  represented,  and, 
therefore,  warranted  it  to  be  so  in  his  assignment.  As 
I  understand  the  case,  that  warranty  was  broken  the 
moment  it  was  made,  because  the  paper  assigned  and 
described  in  the  assignment  as  a  mortgage  made  by 
C.  and  T.  Wilson  was  not  made  by  them,  but  was 
a  forgery.  The  plaintiff,  therefore,  was  entitled  to 
recover. 

The  judgment  should  be  aflBirmed,  with  costs. 

MoNELL,  J.,  concurred. 

Jones,  J.  [Dissenting.] — ^The  judgment  below  pro- 
ceeded on  the  ground  that  defendant  had  warranted 
the  Wilson  chattel  mortgage,  and  on  that  ground  only  ; 
and  that  ground  only  is  now  urged  in  its  support 
The  decision  of  the  case  turns  on  the  effect  to  be 
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given  to  the  words  "against  the  said  Wesley,  or 
any  act  or  deed  of  his,"  contained  in  the  assignment 
of  the  mortgage. 

The  assignment,  as  originally  drawn,  did  not  con- 
tain tiiese  words  ;  and  as  it  then  stood  it  contained  a 
fan  and  absolute  warranty.  By  agreement  the  assign- 
ment was  sent  to  the  defendant's  attorney  for  his  ap- 
proval. He  did  not  approve  of  it  in  that  form,  but  in- 
serted the  words  in  question. 

The  natural  effect  of  these  words  is  a  declaration  by 
the  assignor  that  he  will  not  covenant  the  validity  of  the 
mortgage  except  to  the  extent  that  he  himself  has  not, 
by  any  act  or  deed,  or  in  any  other  manner,  done  any- 
thing to  impair  its  validity.  The  words  have  some 
meaning  and  were  inserted  for  some  object. 

The  only  meaning  they  can  have  in  the  connection 
in  which  they  are  used  is  that  above  ascribed  to 
them,  and  the  only  object  of  their  insertion  that  of  a 
limitation  of  the  assignor's  liability.  I  see  no  escape 
from  giving  them  this  construction. 

It  is,  however,  insisted  that  they  qualify  the  last 
covenant  only,  and  that  sundry  of  the  words  contained 
in  the  preceding  covenants  import  a  warranty  of  title, 
especially  the  word  "outstanding." 

All  the  covenants,  however,  are  contained  in  one 
sentence,  the  only  mark  of  separation  being  commas, 
and  the  words  in  question  are  at  the  end  of  the  whole 
sentence,  and  they  must,  in  my  view,  be  taken  as  qual- 
ifying the  whole. 

It  would  be  too  forced  a  conclusion  to  hold  that 
although  by  the  concluding  portions  of  the  sentence  he 
had  qualified  his  warranty  of  validity,  yet,  notwith- 
standing, preceding  words  in  the  same  sentence  consti- 
tute a  fall  warranty  of  validity  without  qualification. 

I  think  the  defendant  cannot  be  held  on  the  clauses 
contained  in  the  assignment,  and  that  the  exception  to 
the  charge  was  well  taken. 
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On  a  new  trial  other  facts  may  be  proved,  and 
farther  evidence  given  which  may  fasten  on  him  a  lia* 
bility  on  some  other  ground. 

Judgment  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 


AISDREW  COATES,  Plaintiff  and  Appellant, 
V.  FREDERICK  N.   GODDARD,   et  al.,    De- 

PENDANT  AND  RESPONDENT. 
EXTBA  AliLOWAirOB. 

1.  AeHoni  in  fchieh  the  court  has  power  to  grant  an  eoEt/ra  alloteance, 

A.  In  all  actionB  which  are  difficult  or  extraordinary,  when  a 
defense  has  been  interposed  or  a  trial  had. 

2.  Basis  of.  Can  be  granted  only  on  a  money  basis,  upon  which  a 
percentage  can  be  calculated. 

8.  Offer,  after  defense  interposed,  to  dUoto  judgment,  and  acceptance 
thereof.  The  court  has  power,  notwithstanding  such  offer  and 
acceptance,  to  grant  an  extra  allowance. 

4.  Trademark  has  not,  in  itself,  as  distinct  from  the  value  of  the 
article  of  which  it  is  the  trademark,  any  money  value  which  can 
constitute  a  money  basis  on  which  to  compute  an  extra  allow- 
ance. 

5.  Costs.    Extra  cillowance,  when  granted,  forms  part  of. 

Before  Barboue,  Ch.  J.,  McCunn  and  Jones,  J  J. 

Decided  December  81, 1871. 

Appeal  from  order. 

This  action  was  brought  to  obtain  an  injunction 
against  defendants  restraining  them  from  infringing  a 
certain  trademark,  claimed  by  plaintiff  to  have  been 
adopted  by  him  for  the  designation  of  spool  linen 
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thread  mannfactured  by  him ;  also  to  obtain  an  ac- 
counting of  the  inferior  thread  having  on  it  the  simu- 
lated trademark  which  remained  in  the  defendants' 
hands,  and  of  the  profits  made  by  the  defendants  on 
the  sale  of  inferior  thread  bearing  the  simulated  label, 
and  for  the  profits  of  which  they  have  deprived  plain- 
tiff by  sales  of  said  inferior  thread  bearing  said  simu- 
lated label ;  also  to  obtain  a  receiver  of  said  inferior 
thread  on  hand,  to  the  end  that  it  might  be  destroyed ; 
and  also  to  recover  five  thousand  dollars  as  damages 
sustained  by  the  plaintiff  by  reason  of  the  sale  of  said 
inferior  thread  bearing  simulated  labels. 

The  defendants  answered  the  complaint.  After 
answer,  they  served  on  plaintiff's  attorneys  the  follow- 
ing offer: — 

"  The  defendants  hereby  offer  to  allow  judgment  to 
be  taken  against  them  in  this  action,  restraining  and 
enjoining  them,  their  agents,  workmen,  clerks,  cart- 
men  and  servants,  and  each  and  every  one  of  them, 
from  getting  up,  using  or  disposing  of  the  labels,  en- 
gravings or  impressions,  or  any  or  either  of  them,  set 
forth  in  the  complaint  as  simulated  ;  or  any  labels,  en- 
gravings or  impressions,  simulating  those  used  by  the 
plaintiff  ;  or  from  getting  up,  selling,  or  otherwise  dis- 
posing of  any^  thread  or  other  articles  marked  on 
spools,  packages,  or  otherwise,  with  any  of  said  labels, 
engravings  or  impressions,  and  also  for  the  costs  of 
this  action. 

"Dated  September  28th,  1870. 

"MAN  &  PARSONS, 

^^Defendants'  Attorneys.*' 

The  plaintiff's  attorney  accepted  the  offer.  There- 
after a  motion  was  made  by  the  plaintiff's  attorney,  at 
special  term,  for  an  extra  allowance,  under  section  309 
of  the  Code.  The  motion  was  denied.  From  the  order 
of  denial  this  appeal  is  taken. 
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t\ —  _  -      -  —     -^ 

Varnum  &  Tu/mey^  api)ellanf  s  attorneys. 

F.  J.  MtMan^  of  counsel,  submitted  thus: — ^L 
This  action  is  within  the  spirit  and  meaning  of  section 
309  of  the  Code.  Subdivision  2  of  that  section  provides 
that  '*  In  difficult  and  extraordinary  cases,  where  a  de- 
fense has  been  interposed^  ....  the  court  may 
also,  in  its  discretion,  make  a  further  allowance  to  any 
party,  Tiot  exceeding  fif)e  per  cent  upon  the  amount  of 
the  recovery  or  claim,  or  subject  matter  imolved.  The 
^'subject  matter  ^^  involved  in  this  action  is  the  right  to 
the  uninterrupted  enjoyment,  by  the  plaintiff,  of  his 
trademarks,  and  to  protection  against  'the  fraudulent 
imitation  of  them  by  the  defendants  (People  v.  Albany 
&  Vermont  R.  R.,  16  Abb.  Pr.  465).  The  claim  is  two- 
fold, viz :  1.  For  a  perpetual  injunction  restraining  the 
fraudulent  use  of  such  trademarks  by  the  defendants. 
2.  For  damages  in  five  thousand  dollars  sustained  by 
the  plaintiff.  The  claim  for  damages  is  merely  second- 
ary. The  only  damages  which  can  be  recovered  in  an 
action  of  this  character  are  the  profits  of  which  the 
owner  of  the  trademark  has  been  deprived  by  means 
of  the  fraudulent  imitation  of  it,  and  these  are  usually 
comparatively  small,  and  always  difficult  of  proof 
(Guilhon  v.  Lindo,  9  Bosw.  603).  For  the  great  dam- 
age in  the  injury  of  the  value  of  the  trademark  itself, 
by  reason  of  the  fraudulent  imitation  of  it,  the  law 
affords  no  remedy  except  by  injunction. 

II.  Proof  is  admissible  on  the  motion  for  an  extra  . 
allowance  of  the  value  of  the  '^subject  matter  in- 
volved.'*'* This  value,  as  appears  by  the  affidavit  of  the 
plaintiff's  agent,  is  not  less  than  twenty  thousand  dol- 
lars. In  People  v.  Albany  &  Vermont  R.  R.  Co.  (16 
Abb.  Pr.  466),  before  referred  to,  it  was  held  that  where 
an  action  is  brought  to  obtain  an  injunction,  the  value 
of  the  property  sought  to  be  affected  by  the  injunction 
will  furnish  the  amount  by  which  the  percentage  can  be 
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given,  and  that  such  yalne  can  be  proved  by  affidavits 
on  the  motion  for  an  allowance  (Coleman  v.'  Cheney,  7 
Hobt  578,  recognizes  the  same  principle). 

UI.  The  acceptance  by  plaintiff  of  the  defendants' 
offer  of  judgment,  under  section  386  of  the  Code,  did 
not  deprive  him  of  his  right  to  an  extra  allowance.  The 
term  **co*fe,"  in  section  386,  is  general  in  its  significa- 
tion, and  includes  not  only  the  specific  allowances 
given  by  sections  307  and  308  of  the  Code,  but  also  the 
allowances  in  the  discretion  of  the  court,  authorized  by 
section  309.  Title  10  of  the  Code,  which  includes  all 
the  provisions  respecting  costs,  is  entitled  ^^Qf  the 
COSTS  in  dvil  actions. ^^  Section  303  of  this  chapter 
abolishes  the  fee  bill  as  it  existed  prior  to  the  Code, 
and  provides  that  there  may  be  ^'allowed  to  the  pre- 
vailing party  certain  sums  by  way  of  indemnity  for 'his 
ex]penses  in  the  action,  which  allowances  are^  in  this 
act,  termed  costs.''  Sections  304  and  306  of  the  same 
chapter  provide  that  ^^ costs  shall  he  aZlowed^^  to  the 
prevailing  party  in  the  cases  mentioned  in  these  sec- 
tions. Section  307,  giving  certain  specific  allowances 
by  way  of  costs,  says,  *'  when  allowedy  costs  shall  he 
asfoUows?'*  Section  306  of  the  same  chapter  provides 
that  ^^in  addition  to  these  allowances,  there  shall  be 
allowed  to  the  plaintiff  in  actions  of  partition,  fore- 
closure, for  the  adjudication  of  a  will  and  determina- 
tion of  claims  to  real  property,"  certain  fixed  percent- 
ages. Section  309,  subdivision  2,  which  is  applicable 
to  the  present  action,  provides  that  *'the  court  may 
also,  in  its  discretion,  make  9^ further  allowance  to  any 
party,"  &c.  If  the  term  "  costs,"  in  section  386,  means 
merely  the  specific  allowances  given  by  section  307,  a 
defendant  in  a  foreclosure  or  partition  case  could  de- 
prive the  plaintiff  of  the  Benefit  of  an  extra  allowance, 
under  section  309,  by  serving  an  offer  to  permit  judg- 
ment **  for  the  relief  demanded  in  the  complaint,  with 
costs."  In  Wing  v.  Erie  R.  R.  Co.  (1  HiU.  236),  it  was 
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held  that  where  a  judgment  was  rendered  for  an 
amount  fixed  by  stipulation,  the  plaintiff  was  entitled 
to  costs,  although  they  were  not  mentioned  in  the  stip- 
ulation. In  New  York  Fire  &  Marine  Ins.  Co.  v.  Bar- 
ren (9  Bow.  Pr.  398),  an  extra  allowance  was  given  in 
a  foreclosure  suit,  where  a  tender  had  been  made  be- 
fore judgment  of  the  amount  due,  with  interest  and 
costs  to  the  time  of  the  tender, — Clebkb,  J.,  holding 
that  the  additional  allowance  was  not  in  the  nature  of 
costs  incurred  subsequent  to  the  tender,  but  that  it  is 
a  compensation  to  the  plaintiff  for  the  exi)ense  and 
trouble  incurred  from  the  commencement  of  the  action 
through  all  its  stages  (see  also  Bartow  t).  Cleveland,  7 
Ahh.  Pr.  343).  So,  in  Thurston  v.  Marsh  (14  How.  Pr. 
672),  floosEVELT,  J.,  says:  *'the  Code  permits  a  de- 
fendant to  serve  an  offer  of  judgment  for  a  specific  sum 
with  costs.  On  such  judgment  the  i)ercentage  may  be 
added  and  the  costs  thus  completed."  Brown  v.  Safe- 
guard Ins.  Co. ,  7  Abh.  Pr.  345.  In  an  action  in  which 
an  attachment  was  issued,  the  parties  agreed,  before 
the  cause  was  at  issue,  upon  a  settlement,  by  the  terms 
of  which  the  plaintiff  was  to  discontinue  on  the  pay- 
ment of  his  costs  by  the  defendants.  Davies,  J.,  held 
that  the  costs  to  be  paid  included  a  full  allowance 
under  sections  308  and  309  of  the  Code.  Gtelpeck  v. 
Leather  Cloth  Co.,  12  Abh.  Pr.  361,  note.  This  action, 
in  which  an  attachment  had  been  issued,  was  settled 
before  judgment,  upon  an  agreement  to  pay  debt  and 
costs.  The  court  held,  unanimously,  that  the  plaintiff 
was  entitled  to  the  allowance  prescribed  by  section  308, 
in  addition  to  the  regular  costs.  Davison  x.  Waring, 
9  How.  Pr.  254.  An  offer  of  judgment  was  made  and 
accepted,  and  plaintiff  applied  for  an  extra  allowance, 
which  was  refused  by  Habris,  J.,  on  the  ground  that 
there  "  was  no  pretense  that  the  proceedings  were  at- 
tended with  any  more  than  ordinary  labor  or  diffi- 
culty.''    The  following  cases  were  all  decided  upon  the 
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ground  that  in  actions  where  attachments  have  been 
issued,  the  allowance  under  section  308  can  be  granted 
only  where  there  has  been  a  recovery  (Brace  v.  Beatty, 
7  Abb.  Pr.  445).  The  court  say:  *' Extra  allowances 
are  given  for  the  entire  services  in  conducting  the 
cause  to  judgment,  which  cannot  be  divided  in  award- 
ing the  extra  allowance '^  (Pratt  i>.  Conkey,  16  How. 
Pr.  27 ;  Bostwick  v.  Tioga  R.  R.  Co.,  17  Id.  456). 
After  issue  joined  the  parties  settled,  the  defendants 
agreeing  to  pay  a  certain  sum,  and  costs  and  disburse- 
ments of  the  action.  An  extra  allowance  was  granted, 
but  upon  appeal  the  order  was  reversed,  on  the  ground 
that  no  recovery  had  been  had  in  the  action. 

Messrs.  Man  &  Parsons^  attorneys,  and  John  E. 
ParsonSy  of  counsel  for  respondents,  tirged  thus : — 
First.  The  word  "costs,''  as  used  in  section  385, 
means  the  bare  taxable  costs  allowed  by  section  307. 
There  can  be  no  doubt  of  this ;  were  it  otherwise,  the 
defendant  would  never  know  what  he  was  offering. 
The  object  of  section  385  is  to  provide  a  means  whereby 
plaintiff  and  defendant  may  compromise  by  agreeing 
upon  some  certain  amount  for  which  one  is  willing  to 
allow,  and  the  other  to  take  judgment ;  to  provide 
some  means  whereby  defendant  may  reduce  plaintiff's 
claim  to  the  correct  amount  without  going  to  trial,  and 
having  fall  costs  recovered  against  him,  besides  an 
allowance,  no  matter  how  small  may  be  plaintiff's  re- 
covery. By  accepting  the  offer,  plaintiff  makes  a  con- 
tract with  defendant  for  recovery  of  a  certain  amount. 
The  amount  is  not  certain,  if  a  motion  has  to  be  made 
to  fix  it  All  the  cases  on  the  subject  hold  that  the 
offer  must  be  unconditional,  and  leave  nothing  to  be 
ascertained  or  determined  before  entry  of  judgment. 
This  rule,  of  course,  binds  plaintiff  as  well  as  defend- 
ant (see  Pinkney  %.  ChUds,  7  Bosw.  660 ;  15  Abb.  Pr. 
137,  note). 
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Second.  It  has  been  repeatedly  held  that  in  equit- 
able actions,  like  the  present,  no  allowance  in  addition 
to  costs  could  be  had.  As,  for  instance,  in  actions  to 
compel  specific  performance  of  contracts  to  sell  real 
estate,  to  set  aside  fraudulent  transfers  of  proi)erty,  for 
an  accounting  as  to  rents  and  profits,  &c.  (8  Sow.  Pr. 
31 ;  12  Id.  170 ;  13  Id.  297). 

Third.  There  is  another  ground  upon  which  an 
allowance  in  such  cases  should  be  denied.  An  allow- 
ance is  not  a  matter  of  common  law  right,  where  the 
law  is  to  be  stretched  to  favor  a  party.  On  the  con- 
trary, the  statute  is  to  be  strictly  construed,  ad  this 
court  in  especial  has  always  construed  the  provisions 
of  the  Code,  taking  care  that  the  law  is  not  so  relaxed 
as  to  snflfer  abuses  to  creep  in.  Here  we  have  entitled 
ourselves  to  the  protection  of  the  court  by  confessing, 
and  allowing  judgment  to  be  taken  against  us.  We 
have  prevented  farther  litigation  by  such  confession, 
and  stand  in  a  meritorious  position. 

Fourth.  There  is  in  this  case  no  basis  for  the 
computation  of  any  amount.  Th«j  amount  of  allow- 
ance is  to  be  computed,  1st.  Upon  the  recovery ;  2nd. 
Upon  the  claim  ;  or,  3rd.  Upon  the  subject  matter  in- 
volved. Here  there  was — 1st.  No  recovery  of  any 
amount  upon  which  to  compute ;  2nd.  The  allowance 
upon  the  claim  can  only  be  made  to*  the  defendant,  not 
to  plaintiff  (Wilkinson  t?.  Tiffany,  4  Allb.  Pr.  98).  As 
to  the  third  basis  for  allowance,  the  subject  matter 
here  involved  is  the  amount  of  defendants'  profits,  and 
the  damages  plaintiff  would  recover  if  he  had  pro- 
ceeded to  trial,  and  had  an  accounting  and  an  assess- 
ment of  damages,  and  it  has  nothing  whatever  to  do 
with  the  value  to  plaintiff  of  their  trademark.  As  to 
the  value  of  defendants'  profits,  plaintiff  does  not  show 
and  cannot  show  what  they  are ;  and  the  court  will  not 
inquire  further  than  is  shown  by  the  papers  before  it, 
because  this  would  be  a  reopening  of  the  case,  which 
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defendant  has  avoided  by  allowing  judgment  to  be 
taken  against  Mm  (see  Coleman  v.  Chauncey,  9  RohL 
678,  where  the  subject  is  very  fully  discussed  by  Judge 
JoXEs).  Plaintiff  seems  to  claim  by  his  moving  papers 
that  the  value  of  his  trademark  is  the  subject  matter  of 
the  action.  We  do  not  claim  his  trademark  nor  try  to 
prevent  his  using  it,  so  he  cannot  be  said  to  have 
recovered  it  in  any  proper  sense  of  the  word.  It  is  evi- 
dent that  our  inMngement  of  the  trademark  and  our 
profits  and  his  damage  are  the  subject  matter,  and 
these  he  has  waived  by  acceptance  of  our  offer. 

Fifth.  The  plaintiff,  after  acceptance  of  our  offer 
to  aUow  judgment,  under  which  he  recovers  no  judg- 
ment, for  property,  or  for  money  as  damages,  or  profits, 
nothing  but  an  injunction,  is  not  entitled  to  an  allow- 
ance in  addition  to  costs. 

Bx  THE  CouET. — Jones,  J.— The  order  below  is 
sought  to  be  supported  on  two  grounds. 

1st.  That  the  court  has  no  power  to  make  an  allow- 
ance under  the  circumstances  of  the  case. 

2nd.  That  if  it  has  the  power,  then  it  rests  in  the 
discretion  of  the  judge  to  whom  the  application  is  made, 
whether  he  will  exercise  it  or  not,  and  that  such  discre- 
tion was  properly  exercised  by  the  judge  below. 

To  maintain  the  first  ground  it  is  urged : 

a.  That  in  equitable  actions  like  the  present  no 
allowance  can  be  had. 

h.  That  the.  acceptance  of  the  offer  makes  a  contract 
between  plaintiff  and  defendant  for  the  recovery  of  a 
sum  certain ;  and  that  the  amount  of  an  allowance  be- 
ing uncertain  and  requiring  to  be  determined  by  the 
court  on  motion,  is  not  covered  by  the  terms  of  the 
contract. 

c.  That  there  is  no  basis  on  which  to  compute  the 
allowance. 

To  establish  the  first  reason  the  case  of  Osbum  v. 


126  C0ATE8  «.  €K)DDAIID. 

Opinion  of  Jones,  J. 

Betts,  decided  March,  1853  (8  How.  Ft.  31) ;  Weeks  -o. 
Southwick,  decided  July,  1865  (12  Id.  170),  and  Bu- 
chanan lb.  Morrell,  decided  December,  1856  (13  Id. 
296),  are  cited. 

These  cases  were  all  decided  under  the  statutory 
provisions  as  they  existed  in  1852,  which  had  not  been 
altered  up  to  January,  1857  (see  Code  of  1852,  §  308). 
These  provisions  were  that : 

1st.  In  actions  for  the  recovery  of  money  or  of  real 
or  personal  property  after  a  trial  had,  the  court  might, 
in  difficult  and  extraordinary  cases,  make  an  allow- 
ance. 

2nd.  That  an  allowance  might  be  made  in  any  case 
where  the  prosecution  or  defense  had  been  unreasonably 
or  unfairly  conducted. 

3rd.  That  an  allowance  might  be  made  in  certain 
specified  actions  and  proceedings,  and  in  actions  where 
a  warrant  of  attachment  had  been  issued,  without  re- 
gard to  the  character  of  the  case,  as  being  difficult  or 
extraordinary,  or  that  of  the  prosecution  or  defense  as 
having  been  unreasonably  or  unfairly  conducted. 

Under  these  provisions,  the  court  correctly  held  in 
the  above  cited  authorities,  that  where  a  case  did  not 
fall  within  the  second  and  third  provisions  the  power 
to  grant  an  allowance  was  expressly  limited  by  the  first 
provision  to  actions  for  the  recovery  of  money  or  of 
real  or  personal  property.  On  this  doctrine  the  deci- 
sions in  the  cited  cases  rest. 

The  present  statutory  provisions  are  widely  differ- 
ent. The  two  limitations  contained  in  the  first  provision 
of  the  Code  of  1852,  to  wit :  that  the  action  must  be 
one  for  the  recovery  of  money  or  of  real  or  i)ersonal 
property,  and  that  a  trial  must  have  been  had — ^are  re- 
moved ;  and  an  extra  allowance  is  authorized  in  all 
cases  which  are  difficult  and  extraordinary,  when  a 
defense  has  been  interposed  and  a  trial  had  {fJode^  § 
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509,  as  amended  in  1865).     The  foregoing  cited  cases 
have,  therefore,  no  application. 

As  to  the  second  reason :  If  it  be  true  that  the 
offer  and  its  acceptance  form  a  contract,  it  by  no  means 
follows  that  it  is  necessarily  a  contract  for  the  recovery 
of  a  certain  fixed  amount.  That  depends  on  the  con- 
struction to  be  given  to  the  language  of  the  offer. 

The  offer  and  acceptance  are,  however,  proceedings 
in  the  cause,  and  are  more  analogous  to  a  stipula- 
tion in  a  cause,  which  the  court  will  enforce  or  relieve 
from  on  motion,  than  to  a  contract  as  such  which  can 
only  be  enforced  or  relieved  from  by  an  independent 
action.  In  making  a  contract  one  may  propose  such 
terms  as  he  pleases  (provided  he  infringes  not  a  posi- 
tive prohibition  of  law),  and  the  other  may  accept  or 
not  vdthout  subjecting  himself  to  any^  penalty  or  for- 
feiture for  not  accepting ;  while  in  making  the  offer 
the  defendant  is  under  certain  restrictions,  and  the 
plaintiff,  if  the  offer  is  properly  made,  is  subject  in  a 
certain  event  to  the  incurring  of  a  loss  by  reason  of  his 
non-acceptance. 

This  leads  to  an  inquiry  into  the  nature,  object  and 
scope  of  the  provisions  of  the  Code  relating  to  an  offer 
by  the  defendant  and  its  acceptance  by  plaintiff. 

That  a  defendant  might  in  some  cases  be  willing  to 
concede  that  plaintiff  was  entitled  to  some,  or  a  part, 
of  the  relief  he  asked,  but  be  -desirous  of  contesting 
his  right  to  the  rest,  was  too  apparent  to  escape  the  at- 
tention of  the  codifiers.  It  was  also  apparent  that  the 
defendant,  if  successful  in  defeating  the  piaintiflf  as  to 
the  part  of  relief  which  he  disputed,  should  not  be  sub- 
jected to  the  payment  of  the  costs  arising  in  that  litiga- 
tion because  the  plaintiff  succeeded  as  to  the  relief  which 
he  was  willing  to  concede,  but  that  he  should  rather 
be  himself  paid  the  costs  thereof ;  while  the  plaintiff 
should  be  indemnified  for  the  expenses  of  the  litigation 
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which  produced  the  offer,  if  he  was  willing  to  accept 
it  and  end  the  suit. 

To  meet  such  cases  the  provision  in  question  was 
framed  and  passed.  It  is  clear  that  to  be  consistent 
with  these  reasons  for  the  adoption  of  the  provision  the 
offer  for  a  judgment  as  to  parts  of  the  relief  sought, 
must  be  unconditional  and  unqualified,  since  the 
reason  for  allowing  the  offer  is  that  the  defendant  is 
willing  to  concede  the  right  of  plaintiff  to  part  of  the 
relief  sought,  which  reason  fails  if  he  clogs  his  offer 
with  conditions  or  qualifications,  for  in  that  event  he 
does  not  concede  the  right  to  relief  except  on  the  terms 
which  he  may  choose  to  impose. 

The  language  of  the  provision  of  the  Code  (exclud- 
ing for  the  present  the  words  "or  to  the  effect")  is: 
"  The  defendant  may  .  .  .  serve  on  the  plaintiff 
an  oflfer  in  writing  to  allow  judgment  to  be  taken 
against  him  for*  he  sum  or  property  therein  specified, 
with  costs."  The  language  precludes  the  idea  that  any 
condition  or  qualification  can  be  annexed.  The  only 
doubt  that  could  arise  is  on  the  introduction  of  the 
words  "  to  the  effect"  These  words  have,  however, 
in  view  of  the  reasons  on  which  the  provision  is 
founded,  been  construed  not  to  admit  of  tiie  annexing 
of  any  condition  or  qualification,  but  simply  to  meet 
cases  where  the  relief  sought  was  something  other  than 
money  or  property,  and  to  authoiize,  in  these  cases, 
an  offer  to  allow  judgment  of  a  specified  part  of  the  re- 
lief sought,  without  any  condition  or  qualification. 

This  is  the  effect  and  sole  effect  of  the  case  of  Pinck- 
ney  v.  Childs  (7  Bosw.,  660),  cited  by  the  defendant. 
The  language  used  in  that  case,  "That  section  prescribes 
an  unconditional,  unqualified  offer,  upon  which  the 
clerk  can  enter  judgment  without  further  proof  or  in- 
quiry," when  construed  in  connection  with  the  whole 
context  of  the  case,  and  bearing  in  mind  that  the 
whole  amount  of  the  costs  for  which  judgment  is  to  be 
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entered  under  the  Code  is  always  to  be  flxed  and  de- 
termined by  the  clerk,  sometimes  requiring  the  deter- 
mination by  him  of  matters  of  fact,  will  be  found  to  re- » 
fer  to  that  part  of  the  offer  which  offers  to  allow  judg- 
ment for  a  part  of  the  relief  demanded  as  being  the 
plaintiff^ s  right  arising  out  of  the  cause  of  action,  and 
not  to  that  part  which  offers  indemnity  for  the  expenses 
of  the  litigation,  to  wit,  the  costs. 

Upon  further  reviewing  the  provision  of  the  Code, 
it  will  be  found  that  for  the  purpose  of  indemnifying 
the  plaintiff  for  the  expenses  of  the  litigation,  the  de- 
fendant is  required,  in  addition  to  offering  judgment 
for  a  certain  specified  part  of  the  relief  demanded  as 
being  the  plaintiffs  right  arising  out  of  the  cause  of  ac- 
tion, to  also  offer  judgment  for  the  costs  of  the  action. 
He  is  not  permitted  to  offer  judgment  for  a  certain 
8}>ecified  amount  of  costs ;  but  generally  for  the  costs 
of  the  action.  The  offer,  then,  so  far  as  relates  to  the 
costs,  is  required  to  be,  and  in  fact  i^  an  offer  to  allow 
judgment  for  such  costs  as  the  plaintiff  is  entitled  to. 
This  leaves  it  open  for  subsequent  inquiry  and  deter 
mination  as  to  the  amount  of  costs  to  which  the  plaintiff 
is  entitled. 

For  such  determination  it  is  necessary  to  ascertain 
what  is  included  in  the  word  "  costs." 

The  same  act  which  contains  the  provision  permit- 
ting the  defendant  to  serve  an  offei;,to  allow  judgment 
to  be  taken  against  him  with  *' costs,''  defines  what  is 
meant  by  the  term  coists  when  used  in  the  act.  It  de- 
fines it  as  meaning  those  sums  which  by  the  provisions 
of  the  act  may  be  allowed  to  the  prevailing  party  in  the 
judgment  by  way  of  indemnity  for  his  expenses  in  the 
action  {Code^  §  303).  Now,  section  307  authorizes 
the  allowance  of  certain  specified  sums,  and  section  309 
authorizes,  in  certain  cases,  a  further  allowance  in  ad- 
dition to  the  sums  specified  in  section  307.  Section  303 
VOL.  n— 9 
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declares  that  these  allowances  are  for  the  purposes  of 
that  act  termed  **  costs." 

There  being  nothing  in  section  385  to  control  this 
declared  signification  of  the  word  costs,  it  must  be 
taken  to  have  been  used  with  that  meaning  in  that 
section. 

The  offer,  then,  is  not  merely  to  allow  judgment  for 
such  of  the  sums  allowed  by  section  307  as  the  plaintiff 
might  then  be  entitled  to,  but  also  such  further  sum  as 
the  court  may  deem  him  entitled  to,  and  allow  him, 
under  section  309,  by  way  of  indemniiy  for  his  ex- 
penses. Both  allowances  are  covered  by  and  included 
in  the  term  ''  costs, '^  as  used  in  section  385. 

It  is  suggested  that  if  this  construction  prevails  the 
defendant  would  be  without  the  means  of  determining, 
with  any  degree  of  accuracy,  the  amount  of  the  costs 
that  nright  be  adjudged  against  him,  and  that  thus  he 
would  be  deprived  of  one  important  element  in  deter- 
mining whether  ip  make  an  offer  or  not. 

Whatever  force  there  may  be  in  this  suggestion  as 
addressed  to  the  legislative  body  for  an  alteration  of 
the  law,  it  has  no  force  as  an  argument  against  the 
above  construction  of  the  law.  Indeed,  I  think  it  has 
no  force  as  a  suggestion  to  the  legislature.  The  amount 
of  costs  to  which  a  defendant  might  be  subjected  under 
his  offer,  forms  no  element  in  determining  whether  he 
should  make  an  offer  or  not.  The  object  of  the  offer  is 
to  enable  a  defendant  to  exempt  himself  from  liability 
to  pay  the  plaintiff's  expenses  of  future  litigation  by 
reason  of  his  ultimate  recovery  of  a  judgment  which 
the  defendant  was  willing  he  should  take  at  the  outset, 
although  he  was  unsuccessful  as  to  the  matters  litiga- 
ted, and  to  enable  the  defendant  to  recover  from  the 
plaintiff  his  expenses  of  his  future  successful  litigation 
of  the  matters  really  in  controversy.  All  that  is  neces- 
sary for  the  defendant  to  determine  for  this  purpose  is, 
whether  he  is  willing  to  concede  that  the  plaintiff  is  en- 
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titled  to  some  part  of  the  relief  he  demands.  He  is  not 
to  indulge  in  a  train  of  reasoning  like  this :  I  know  the 
plaintiff  is  entitled  to  some  relief,  and  if  I  can  get  off 
for  a  certain  amount  of  costs,  or  for  less  costs  than  I 
would  otherwise  be  chargeable  with,  I  will  let  him  take 
that  which  I  know  he  is  entitled  to,  and  wiU  make  an  « 
offer,  but  if  I  cannot  then  I  will  not.  He  might  have 
relieved  himself  from  all  costs  by  a  proper  notice,  offer, 
tender,  or  payment  before  suit  brought ;  but  not  having 
done  this,  and  having  put  the  plaintiff  to  the  expense 
of  a  suit  which  has  forced  an  offer,  he  should  not  be 
permitted  to  use  that  offer  for  the  purpose  of  impairing 
the  plaintiff's  claim  for  an  indemnity  for  his  expenses 
up  to  that  time. 

For  the  above  reasons  I  have  come  to  the  conclusion 
that  on  an  offer  under  section  385,  the  court  has  power 
to  grant  an  allowance  under  section  309. 

The  next  question  is  whether  there  is  any  basis  on 
which  an  allowance  can  be  granted. 

The  power  to  grant  an  allowance  is  limited  to  five 
per  cent.  It  results  from  this  that  the  allowance 
granted  must  be  ascertained  by  a  percentage,  and  for 
this  purpose  a  sum  of  money  must  be  ascertained  as  the 
amount  on  which  the  calculation  is  to  be  made. 

Otherwise  the  limitation  would  be  inoperative,  since 
it  could  never  be  ascertained  whether  five  per  cent,  had 
been  exceeded,  and  the  result  would  be  Bf  power  to 
grant  an  allowaDce  vnthout  limitation. 

It  is  provided  by  the  Code  that  the  percentage  may 
be  granted  on  the  amount  of  the  recovery  or  claim,  or 
subject  matter  involved. 

In  the  case  of  a  plaintiff,  the  percentage  can  be  calcu- 
lated only  on  the  recovery,  or  the  subject  matter  involved, 
and  not  on  his  claim ;  while  in  the  dase  of  a  defendant  it 
may  be  calculated  on  the  plaintiff' s  claim,  and  also  in 
some  cases  on  the  defendant's  recovery,  or  on  the  sub- 
ject matter  involved. 
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The  words  "aTTwrn/i^of  recovery  or  claim,"  indicate 
and  mean  that  the  recovery  or  claim  shall  be  for  a  sum 
of  money,  the  words  "  snbject  matter  involved"  being 
nsed  to  cover  all  other  cases. 

In  the  present  case  the  plaintiff  has  not  recovered  a 
money  judgment.  He  has  only  obtained  a  judgment 
for  an  injunction.  If,  then,  he  is  entitled  to  an  allow- 
ance, it  must  be  on  the  subject  matter  involved,  and  the 
percentage  must  be  calculated  on  the  money  value 
thereof. 

Even  though  the  claim  for  damages  and  profits  may 
be  considered  as  originally  involved,  yet  no  allowance 
can  be  granted  thereon,  because  the  plaintiff  has  not 
succeeded  as  to  them,  but  by  the  acceptance  of  the 
offer  has  waived  his  claim  thereon. 

The  plaintiff,  however,  claims  in  his  complaint  a 
right  to  and  property  in  a  certain  trademark,  and  that 
defendants  have  infringed  thereon.  The  answer  puts 
both  these  claims  in  issue.  The  offer  is  to  be  regarded 
as  a  concession  of  both  claims.  It  results  that  the 
trademark  and  its  infringement  constitute  the  subject 
matter  involved,  and  that  the  plaintiff  has  succeeded 
thereon. 

But  no  money  value  can  be  assigned  to  the  trade- 
mark as  distinct  from  the  value  of  the  article  of  which 
it  is  the  trademark ;  while  the  infringement  is  a  wrong, 
and  as  such,  incapable  of  possessing  a  value. 

I  have  been  unable  to  ascertain  any  money  basis  on 
which  to  calculate  a  i)ercentage,  and  for  this  reason 
think  the  order  below  must  be  sustained. 
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BENJAMIN  F.  STEPHENS,  PLAnsriFP  and  Re- 
SPONDENT,  V.  MANLY  HOWE  Et  al.,  Defend- 
ant AND  Appellant. 

I.  CoiSTBACT.    Option  ab  to  xodb  of  payheht. 

1.  What  contract  gtf>e$  mch  option.  Where  one  proposes  to  do  work 
and  furnish  material  for  another  at  a  certain  rate  gold,  or  a  cer- 
tain other  rate  currency,  which  proposal  is  accepted,  an  option  as 
to  mode  of  payment  is  provided  for. 

2.  Fvnt  right  to  exercise  the  option,  belongs,  under  such  a  contract, 
to  the  party  who  is  to  make  payment. 

8.  When  he  must  exercise  the  right.  Before  he  is  in  default  for  non- 
payment. 

a.  When  be  is  in  default.  When  a  day  certain  is  fixed  for 
payment  he  is  in  default  if  he  does  not  pay  at  the  day;  if  a 
day  certain  is  not  fixed  he  is  not  in  default  unless  he  neglects 
to  pay  upon  demand  made  after  the  debt  has  become  pay- 
able. 

4.  I^ff^eet  of  his  exercising  the  right  is  to  bind  both  parties. 

5.  Effect  oj  his  not  exercising  the  right  is  to  give  the  other  party  a 
right  to  elect;  in  which  case  his  election  binds  both  parties. 

6.  Evidence  of  exercising  the  right,  what  is  sufficient. 

a.  The  receiving  of  bills  for  the  work,  &c.,  made  out  on  the 
gold  basis  without  objection,  is  sufficient  evidence  of  an 
election  by  the  party  so  receiving  to  pay  on  that  basis. 
h.  The  sending  of  bills  made  out  on  the  gold  basis  is  sufficient 
evidence  of  an  elQCtion  to  receive  payment  on  that  basis. 
n.  CoirrRACT    PAYABLB   IN   GOLD.      Currency  in  which    damages 
should  be  assessed. 

Damages  should  he  assessed,  and  judgment  should  be  payable  in 
gold. 
in.  CoNTBAOT  FOB  WOBK  AND  MATB&iALB,  to  be  performed  aud  f ur^ 
nished.     Besdssion  qf. 

1.  Notice  to  the  person  whp  is  performing  and  furnishing  under  the 
contract,  to  stop,  so  far  operates  as  a  rescission  of  the  contract  as 
that  he  cannot  proceed  and  recover  the  contract  price  as  for 
work  done  and  materials  furnished  after  such  potice  given. 

9.  His  remedy  is  the  recovery  of  damages  for  breach  of  contract. 

8.  Complaint,  form  of,  under  which  such  damages  are  or  are  not  re- 
coverable. 
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a.  They  cannot  be  recoyered  tinder  a  complaint  on  the  contract 

for  the  contract  price. 
h.  The  complaint  most  be  for  damages  for  breach  of  contract. 

• 

Before  Mokell,  Jones,  and  Spenoeb,  JJ. 

Decided  December  81,  1878. 

Appeal  from  judgment  entered  on  referee's  report 

Action  to  recover  for  the  publication  of  certain  ad- 
vertisements in  newspapers  printed  and  published  in 
the  island  of  Cuba. 

The  complaint  alleged,  that  the  defendants  em- 
ployed and  directed  the  plaintiff  to  publish  certain  ad- 
vertisements, of  certain  preparations  and  merchandise, 
of  which  the  defendants  had  an  interest,  or  were  the 
owners,  in  certain  newspapers  published  in  the  island 
of  Cuba,  for  which  they  were  to  pay  the  sum  of  nine 
cents  per  line  for  each  insertion.  That  the  plaintiff 
caused  such  advertisements  to  be  published,  the  same 
occupying  four  hundred  and  seven  thousand  six  hun- 
dred and  .two  lines,  and  amounting,  at  the  contract 
price,  to  the  sum  of  thirty-six  thousand  six  hundred 
and  eighty-four  dollars  and  eighteen  cents,  of  which  , 
the  sum  of  four  thousand  three  hundred  and  four  dol- 
lars had  been  paid.  Judgment  for  the  balance  was  de- 
manded. 

The  answer  admitted  the  employment,  but  insisted 
that  the  price  was  to  be  four  and  a  half  cents  per  line  ; 
and  that  it  was  agreed  that  none  of  the  advertisements 
should  exceed  thirty  lines  of  printed  matter ;  and  that 
the  total  amount  to  be  paid  for  such  advertising  should 
not  exceed  the  sum  of  three  thousand  dollars,  which 
sum  the  defendants  had  paid. 

By  a  supplemental  answer,  the  defendants  allied 
that  the  four  and  a  half  cents  a  line  was  not  only  as 
compensation  to  the  plaintiff  for  his  services,  but  also 
to  reimburse  him  for  such  sums  as  he  might  pay  out 
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for  the  publication  of  such  advertisements ;  and  that 
the  snm,  nor  any  part  of  it,  should  be  due  until  the 
several  new6x>apers  had  been  paid. 

The  answer  further  alleged  that  the  plaintiff  had 
not  paid  such  newspapers,  and  that  the  proprietors 
thereof  were  claiming  payment  of  the  defendants. 

The  action  was  tried  by  a  referee. 

On  the  trial,  the  plaintiff  introduced  a  letter  firoiA 
himself  to  the  defendants,  and  their  reply  thereto,  of 
which  the  following  extracts  only  are  material : — 

"Boston,  February  13, 1866. 
"  Messrs.  Howe  &  Stephens  : 

"  Gentlemen :  Enclosed  please  find  my  cLrciilar  list 
of  newspapers  published  in  Spanish  dominions.  I  will 
agree  to  insert  your  advertisements  of  *'  Family  Dyes'* 
as  frequently  as  you  may  decide  upon,  in  any  or  all 
the  said  newspapers  during  the  year  1865,  upon  the 
foDowing  terms : 

"Onc-e  per  week  in  each,  at  five  cents  gold,  or  ten 
cents  currency  per  line  each  insertion.  Ohener  than 
once  or  every  day  for  four  and  a  half  cents  gold,  or 
nine  cents  per  Une  currency." 

The  defendants'  reply  was  as  follows  : — 

"Boston,  February  13,  1866. 

"Benjt.    F.  Stephens,  Esq. : 

"Dear  Sir :  Yours  of  this  date  came  to  hand  this 
P.  M.  In  regard  to  advertising  in  Cuba  papers,  we 
have  sent  you  cuts  and  three  different  advertisements 
per  Adams  Express  to  your  address.  We  wish  you  to 
form  an  advertisement  of  about  forty  lines ;  have  it 
inserted  in  each  of  the  papers  on  your  printed  list 
coming  under  the  head  Island  of  Cuba,  making  twenty- 
six  papers,  at  prices  of  your  of  this  date,  and  as  much 
lower  as  you  can  make  them." 
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It  was  also  proved  by  uncontroverted  evidence  that 
plaintiff  had  rendered  to  defendants  seven  bills  for  ad- 
vertising, covering  the  period  between  March  20, 1866, 
and  November  14,  1865,  all  of  which  bills  were  made 
ont  on  a  basis  of  four  and  one-half  cents  in  coin,  and 
were  received  by  defendants  without  objection. 

It  was  farther  proved  by  uncontroverted  evidence 
that  defendants  on  February  8, 1866,  notified  plaintiff 
to  stop  the  advertisement 

One  of  the  defendants  testified  that  he  agreed  with 
plaintiff  at  Boston  in  July  or  June,  1866,  that  the  rate 
of  gold  should  be  $1.40  for  the  future  as  well  as  past 
advertisements.    The  plaintiff  testified  to  the  contrary. 

The  upferee  made  the  following  findings : — 

That  on  or  about  February  13,  1866,  the  defendants 
employed  and  directed  the  plaintiff,  and  the  plaintiff 
agreed  with  the  defendants,  to  prepare  and  publish 
for  the  defendants  certain  advertisements  of  family 
dyes,  owned  by  the  defendants,  in  certain  newspapers 
published  in  the  island  of  Cuba,  oftener  than  once 
a  week,  at  and  for  the  price  of  nine  cents  i)er  line  in 
currency,  for  each  insertion. 

That  under  and  in  pursuance  of  such  agreement 
and  direction  of  the  defendants,  the  plaintiff  prepared 
and  caused  the  advertisements  to  be  published  or  in- 
serted in  the  Spanish  newspapers,  and  that  the  number 
of  lines  in  the  publication  of  such  advertisements,  in 
all  the  aforesaid  newspapers,  amounted  to  the  aggre- 
gate to  four  hundred  and  seven  thousand  six  hundred 
and  twenty- two  (407,622)  lines,  which  at  the  rate  of  nine 
cents  'per  line,  in  currency,  amounted  to  the  sum  of 
thirty- six  thoitsand  six  hundred  and  eighty-five  dollars 
and  ninety-eight  cents  ($36,686.98). 

That  tiie  plaintiff  on  or  about  and  up  to  May  1, 
1865,  paid,  laid  out  and  expended  for  the  defendants, 
at  their  request,  the  sum  of  one  hundred  and  thirteen 
dollars  and  sixty-two  cents  ($113.62),  making  in  the 


STEPHENS  V.  HOWE.  137 

Statement  of  the  case. 

aggregate  indebtedDess  of  tWrty-six  thousand  seven 
hundred  and  ninety-nine  dollars  and  sixty  cents,  from 
the  defendants  to  tlie  plaintiff. 

That  the  defendants  have  paid  to  the  plaintiff,  on 
account,  and  are  entitled  to  a  credit  of  four  thousand 
three  hundred  and  four  dollars  ($4,304),  thus  leaving 
a  balance  of  thirty-two  thousand  four  hundred  and 
ninety-five  dollars  and  sixty  cents. 

That  the  interest  on  the  said  balance  of  thirty-two 
thousand  four  hundred  and  ninety-five  dollars  and 
sixty  cents  ($32,495.60),  from  May  1, 18C6,  the  date  from 
which  interest  was  demanded  in  the  complaint,  to  date 
of  the  report,  amounted  to  seven  thousand  three  hun- 
dred and  ninety-seven  dollars  and  twenty-two  cents, 
making  an  aggregate  indebtedness  of  thirty-nine  thou- 
sand eight  hundred  and  ninety-two  dollars  and  eighty- 
two  cents  from  the  defendants  to  the  plaintiff. 

That  the  defendants'  advertisement  **  Family  Dye 
Colors''  was  inserted  in  the  newspapers,  the  names  of 
which,  with  the  time  of  the  first  insertion,  the  number 
of  lines  each  insertion  occupied  in  each  paper,  and  the 
number  of  insertions  in  all  the  newspapers  were  set 
forth  in  a  paper  hereto  annexed ;  that  the  insertions 
were  made  at  divers  times  after  the  commencement 
thereof,  in  the  years  1865  and  1866 ;  that  it  was  not  the 
agreement  between  the  plaintiff  and  defendants  that 
only  forty  lines  should  be  charged  for,  and  inserted  in 
each  of  the  pai)ers,  but  that  the  insertions  should  be 
for  a  year,  that  is  a  year's  advertising  for  each  news- 
paper, and  though  there  were  more  insertions  made  in 
several  newspapers,  he  had  allowed  only  a  year's  ad- 
vertising in  any  instance ;  that  the  defendants  did  give 
notice  to  the  plaintiff  to  countermand  the  advertise- 
ments, about  February  8,  1866 ;  that  the  price  to  be 
paid  for  advertising  was  the  sum  of  four  and  one-half 
cents  gold,  or  nine  cents  currency,  per  line,  for  each  in- 
sertion) and  that  the  plaintiff  is  entitled,  by  the  terms 
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of  the  agreement,  and  the  foots  given  in  evidence,  to 
receive  the  sum  of  nine  cents  i>er  line  for  each  inser- 
tion. 

Judgment  was  entered  for  the  plaintiff  for  forty-two 
thousand  two  hundred  and  sixty-two  dollars  and  fifty- 
seven  cents. 

The  defendants  appealed. 

John  S.  Jenness^  John  Alex.  Beall^  Clarence  A.  Sew- 
ard^ of  counsel  for  appellants,  urged :  —I.  That  the 
referee  erred  in  holding  defendants  liable  under  their 
contract  for  a  yearns  advertising  in  each  paper.  The 
written  contract  between  the  parties  is  explicit  on  this 
point.  The  plaintiff's  proposition  was  as  follows :  "  I 
will  agree  to  insert  your  advertisements  of  *  Family 
Dyes '  as  frequently  as  you  may  decide  ui)on  in  any 
or  all  the  said  newspapers  (on  the  inclosed  list)  during 
the  year  1865  upon  the  following  terms,  &c."  This 
proposition  was  accepted  without  modification  in  this 
particular.  The  witnesses  produced  by  defendants 
testify  that  no  change  in  this  particular  was  ever  talked 
of  afterward. 

n.  But  again,  ux)on  the  question  of  the  length  of 
time  for  which  defendants  can  be  held  liable  for  these 
publications,  we  contend,  that  the  notice  given  by  de- 
fendants to  plaintiff  in  February,  1866,  had,  under  the 
circumstances,  the  legal  effect  to  put  an  end  to  the 
further  continuance  of  the  contract  The  referee  finds 
*'  that  the  defendants  did  give  notice  to  the  plaintijf 
to  countermand  said  advertisements  about  the  8th  day 
of  February^  1866."  This  countermand  was  by  letter 
from  defendants  to  plaintiff,  dated  February  7,  1866, 
in  which  defendants  write  :  **  We  would  say  we  have 
ordered  all  advertising  done  through  you  to  be  stopped 
some  months  ago."  Referring  to  a  previous  oral  coun- 
termand in  the  previous  November.  We  contend  that 
as  a  matter  of  law  defendants  had  a  right  to  discharge 
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plaintiff  from  farther  employment,  and  to  discontinue 
any  further  advertising,  always  subject  to  the  defend- 
ants' liability  for  damages,  if  the  plaintiff  could  be 
shown  to  have  sustained  any.  The  relation  of  the 
plaintiff  towards  the  defendants,  as  it  is  correctly  set 
forth  in  the  complaint  and  established  by  the  testimony, 
as  well  as  found  by  the  referee  in  his  report,  was  that 
of  agencpy  the  plaintiff  being  employed  by  defendants 
to  procure  the  publication  of  defendants'  advertisement 
in  sundry  Cuban  newspapers  ;  and  such  api5ointment 
being  revocable  at  defendant's  pleasure,  subject  aJr- 
ways  to  such  a  rule  of  damages  as  the  case  may  call 
for  (see  Story  on  Agency^  §  466).  The  broadest  rule 
of  damages  which  could  be  applied  in  the  present  case 
would  be  to  hold  defendants  liable  to  plaintiff  w^n  all 
contracts  which  he  had  made  previous  to  the  revocation 
of  his  authority  with  the  sundry  newspapers.  Had 
the  plaintiff  on  the  trial  shown  that  he  had,  previous 
to  the  revocation  of  his  authority,  actually  ordered 
defendants'  advertisement  inserted  for  one  year  and 
that  he  had  paid  for  the  same — then,  if  his  efforts  to 
cancel  his  contracts  with  the  newspapers  had  failed, 
the  law  might  well  entitle  the  plaintiff  to  the  damages 
claimed. 

IIL  Under  the  language  of  this  contract,  it  becomes 
a  question  of  law  as  to  the  price  recoverable  against 
defendants.  And  as  to  this  question  we  submit,  that 
the  option  to  pay  in  gold  or  currency  was  by  the  con- 
tract expressly  reserved  to  defendants^  and  a  pay  in 
either  gold  or  currency  satisfied  the  contract  The 
option  in  an  alternative  contract  belongs  to  the  prom- 
isor (see  2  Pars,  on  Cant.  667 ;  7  Johns.  466 ;  11  Id. ' 
69).  If,  moreover,  it  be  thought  that,  in  analogy  to 
alternative  contracts  to  deliver  property  to  pay  moneys 
it  was  necessary  for  the  defendants  to  elect  what  sort 
of  money  they  would  pay  in,  before  action  brought, 
we  reply  that  such  an  election  is  positively  proved  to 
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have  been  made  on  all  the  advertisements  published 
before  November,  1865« 

• 

Messrs.  Eldfidge  &  Johnson^  attorneys,  and  of 
counsel,  and  John  K.  Porter ^  of  counsel  for  respond- 
ents, argued: — I.  The  referee  was  right  in  holding  that 
the  defendants,  who  were  in  default  throughout,  were 
liable  under  the  contract  at  the  rate  of  nine  cents  per 
line  for  each  insertion  of  the  advertisement,  1.  This 
is  really  the  only  point  in  the  case,  and  it  is  of  vital 
importance  ;  as  a  decision  of  it  adversely  to  the  view  of 
the  referee  would  compel  the  plaintiff  to  stipulate  for  a 
reduction  of  the  price  per  line  from  nine  cents  in  cur- 
rency to  four  and  a  half  cents  in  gold.  Such  reduction 
would  be  against  the  oath  of  the  ^aintiff,  supported 
by  the  finding  of  the  referee,  that  no  such  stipulation 
was  made  by  the  plaintiff  with  the  defendants.  It 
would  also  be  against  the  rule  of  law  hereinafter  cited, 
that  the  party  in  default  loses  his  option,  and  that  the 
election  is  with  the  party  fulfilling  and  enforcing  the 
contract,  as  the  referee  held,  in  accordance  with  the 
decisions  of  the  courts.  2.  The  contract  gave  to  the 
defendants  the  option  to  pay  the  plaintiff  either  nine 
cents  in  currency^  or  four  and  a  half  xents  in  coin  per 
printed  line  for  each  insertion  of  the  advertisement  in 
the  Spanish  journals  of  the  island  of  Cuba,  embraced 
in  the  circular  list.  3.  By  failure  to  fulfill  thecorUrdct 
in  either  form^  the  defendants  voluntarily  relinquished 
their  option,  and  the  law  vested  the  plaintiff  with  the 
right,  of  election  between  the  agreed  rates  in  currency 
or  in  coin  (McNitt  t.  Cflarke,  7  Johns.  465,  467). 
^'  After  the  day  of  payment  is  passed^  his  right  of  dec-  ^ 
Hon  is  gone^  and  the  right  of  the  payee  to  demand  the 
money  is  absolute''  (Cliurch  7>.  Feterow,  2  Pen.  <&  W. 
301).  "If  a  contract  is  to  do  one  of  two  things  by  a 
given  day,  the  debtor  has  until  that  day  to  make  his 
election  ;  but  if  he  suffer  that  day  to  pass  without  per- 
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fonning  either,  his  contract  is  broken  and  his  right  of 
election  gone"  (2  Pars,  on  Cont  657,  note  C,  6  ed. ; 
Chit  an  Coni.  795,  note  M,  10  Am.  ed.).  The  plain- 
tiffs readiness  and  willingness  to  accept  pa jonent  in  the 
form  most  favorable  to  the  defendants,  as  evinced  by 
the  bills  first  rendered,  is  of  no  avail  to  the  defendants, 
who  elected  to  break  their  contract,  and  to  make  pay- 
ment in  either  form. 

n.  The  referee  was  right  in  holding  that  the  con- 
tract was  for  one  yearns  advertising.      1.  The  fact  was 
proved  and  nndispnted,  that  by  the  uniform  custom, 
such  a  contract  for  advertising  by  the  year,  imports  "  a 
year  from   the  time  the  order  is  given,  allowing  a 
reasonable  time  to  get  the  advertisement  started  in  all 
the  papers ; "  andlhat  in  this  business  of  advertising 
in  the  Spanish  dominions,  ^^  it  takes  several  months  to 
get  advertisements  in,  after  the  order  is  given,  and  it 
takes  about  the  same  time  to  stop  them."      2.   The 
written  proi)osition,  accepted  by  the  defendants,  was 
for  yearly  advertisements,  giving  the  rates  for  the  year 
1865,  which  applied,   of  course,   to  the  defendants' 
order  given  in  that  year.    3.  It  is  true  that  the  accept- 
ance did  not  state  in.  terms  the  time  the  advertisement 
was  to  continue ;  but  the  defendants  on  the  receipt  of 
the  order  were  advised  in  writing  that  the  plaintiff  un- 
derstood it  as  a  direction  to  insert  it  for  one  year  in 
each  of  the  papers,  and  were  requested  to  correct  him 
if  he  misunderstood  it.     They  received  the  letter,  and 
did  not  express  any  dissent.    4.  The  defendants  told 
the  plaintiflTs  clerk*  in  February,  1865,  at  the  time  the 
form  of  the  advertisement  was  agreed  on,  that  they 
"  wanted  the  advertising  to  go  in  for  one  year  in  all 
the  newspapers. ^^    5.  The  evidence  as  to  the  so-called 
countermand  was  conflicting ;  and  the  referee  finds  that 
there  was  none  in  fact  until  February,  1866  ;  too  late, 
if  a  countermand  were  admissible,  to  stop  the  adver- 
tisement before  the  year  would  end.    6.  But  the  de- 
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fendant,  in  law,  could  no  more  countermand  his  con- 
tract for  a  year,  before  the  expiration  of  the  year,  than 
he  could  countermand  a  deed  after  its  delivery,  or  a 
vote  after  the  election. 

By  the  Coitbt.— Mokell,  J.— The  contract  in  this 
case  was  m  the  alternative,  to  pay  five  and  a  half  cents 
in  gold  coin,  or  nine  cents  in  currency.  The  defend- 
ants had  the  option,  at  any  time  before  default,  to  pay 
in  either  kind  of  money. 

But  if,  within  the  proper  time,  they  had  failed  to 
exercise  the  option,  they  would  have  lost  the  right  of 
election,  and  the  plaintiff  could  have  elected  for  him- 
self. The  rule  is,  that  if  a  party  is  bound  to  make  an 
election,  by  performing  one  or  other  alternative  by  a 
certain  time,  and  suffers  the  day  to  pass,  without  per- 
forming either,  he  loses  his  election,  and  the  other 
party  may  elect  for  himself  (2  Pars,  oh  Con.  169).  As 
where  the  condition  of  a  bond  was  to  pay  six  hundred 
dollars  in  one  year  or  four  hundred  in  six  months,  &c., 
and  the  obligor  failed  to  do  either,  he  lost  his  right  to 
elect,  and  the  obligee  could  recover  the  larger  sum 
(McNitt  t).  Clark,  7  /.  ^.  466 ;  Smith  v.  Sanborn,  11 
7^.59). 

The  option  of  the  defendants  continued  until  the 
debt  was  payable,  and  its  payment  was  demanded.  If 
when  such  demand  was  made,  they  failed  to  make 
their  election  to  pay  either  in  coin  or  currency,  then, 
probably,  the  plaintiff  could  elect  for  himself ;  and  the 
election  might  be  evidenced  by  his  action  to  recover 
judgment  for  the  agreed  price  in  currency,  unless  he 
was  concluded  by  his  previous  acts. 

In  November,  1866,  the  plaintiff  presented  to  and 
left  with  the  defendants,  sundry  bills  for  advertising 
during  the  months  from  March  to  October  inclusive, 
and  a  portion  of  November.  Those  bills  were  made 
out  on  the  basis  of  four  and  ()ne-half  cents  in  coin,  and 
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the  demand  of  payment  then  made  was  for   such 
money. 

Thus  the  plaintiff,  as  regards  those  bills,  elected,  so 
far  as  he  coxHd  or  has  the  right  to  elect,  to  receive  pay- 
ment in  gold  instead  of  currency.  Besides,  there  was 
some  evidence,  contradicted,  it  is  true,  that  in  the  pre- 
ceding June  or  July,  the  parties,  by  agreement,  fixed 
the  rate  of  gold  for  future  and  past  advertisements. 

Tlie  fact,  however,  of  the  presentation  of  such  bills 
by  the  plaintiff,  and  their  receipt  without  objection  by 
the  defendants,  is  sufficient  to  show  the  understanding 
of  the  parties.  Neither  seem  to  have  contemplated 
any  other  than  the  four  and  a  half  cents  in  gold  ;  and 
I  t^ink  the  plaintiff  must  be  concluded  by  such  under- 
standing. 

The.  defendants  had  the  right,  after  that,  to  believe 
that  gold  would  be  the  medium  of  payment.  They 
were  parties  to  the  alleged  agreement  fixing  the  rate  of 
gold ;  they  received  the  bDls,  drawn  payable  at  the 
gold  rate,  without  objection ;  and  thus  elected,  as  far 
as  they  could,  or  were  bound  to  elect,  to  pay  at  such 
rate. 

Certainly  the  plaintiff  cannot,  after  having,  in  effect, 
agreed  to  the  gold  rate,  claim  now  to  recover  the  cur- 
rency price,  upon  any  ground  of  a  waiver  of  election 
by  the  defendants.  Even  if  upon  this  contract,  there 
was  any  time  before  suit  brought  when  they  were 
bound  to  elect  between  the  gold  and  currency  price, 
they  must  be  deemed  to  have  made  such  election,  both 
when  they  agreed  as  they  say  they  did,  with  the  plain- 
tiff, on  the  rate  of  gold,  as  a  satisfaction  of  the  con- 
tract, and  when  they  received  the  bills  rendered  at  the 
gold  price,  without  objection.  And  the  proofs  of  their 
having  so  elected,  esi)ecially  that  derived  from  their 
acquiesence  in  the  bills  rendered,  are  equally  potent, 
to  estop  the  plaintiff  from  considering  it  an  open 
question 
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The  referee  therefore  erred,  as  I  think,  ia  estimat- 
ing the  plaintiffs  claim  at  the  currency  price.  He 
should  have  calculated  it  at  the  rate  of  four  and  a  half 
cents  in  gold. 

The  contract,  therefore,  being  payable  in  gold,  the 
damages,  under  the  authority  of  Butler  t?.  Horwitz, 
cited  in  Quinn  v.  Lloyd,  1  Sweeny^  253,  257,  should  be 
assessed  at  the  sum  found  to  be  due,  in  gold,  and 
judgment  entered  in  coin  at  that  amount,  unless,  under 
an  amended  complaint,  the  plaintiff  can  establish  a 
right  to  recover  in  currency,  the  rate  alleged  to  have 
been  agreed  upon,  as  the  value  of  gold  in  currency, 
namely,  one  hundred  and  forty  per  cent^ 

Another  error  of  the  referee,  was,  in  allowing  fop 
any  advertising  after  the  termination  of  the  contract  by 
the  notice  of  February,  1866. 

The  plaintiffs  written  proposal  was  to  insert  the 
advertisements  "  during  the  year  1865,''  and  the  defend- 
ants accepted  the  proposal  only  to  that  extent  There 
was  no  direct  evidence  of  an  extension  of  the  time  into 
any  part  of  the  succeeding  year.  But  be  that  as  it 
may,  by  the  notice  of  February,  1866,  all  right  to  con- 
tinue the  advertisements  terminated.  The  contract 
was  revocable  by  either  party,  and  when  either  party 
saw  fit  to  rescind,  he  left  himself  merely  exposed  to  an 
action  for  damages.  But  for  all  purposes  of  further 
execution,  the  contract  was  at  an  end,  when  the  notice 
of  February  was  given ;  and  for  any  advertising  after 
that  day,  the  defendants  are  not  responsible.  And  al- 
though the  measure  of  damages  for  a  breach  of  the 
contract,  might  be  the  contract  price,  until  the  adver- 
tisements could  be  stopped,  yet  such  damages,  with- 
out an  amendment  of  the  complaint,  at  least,  could  not 
be  recovered  in  this  action. 

It  would  not  be  proper  for  this  court  to  reverse  any 
finding  of  fact  of  the  referee,  which  has  been  found 
upon  confiioting  evidence,  merely  becaiije  we  might 
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think  such  finding  was  not  supported  by  the  clear 
weight  of  the  evidence.  We  have  not,  therefore,  un- 
dertaken to  disturb  any  of  his  findings  of  facf^  except 
so  far  as  such  findings  are  unsupported  by  evidence, 
upon  the  construction  which  we  have  put  upon -the 
contract,  and  the  respective  rights  of  the  parties. 
Upon  such  construction  the  referee  should  have  found 
for  the  gold  instead  of  the  currency  price.  And  he 
should  have  confined  the  recovery  to  a  period  anterior 
to  the  revocation  of  the  contract. 

As  we  cannot  adjust  the  amount  to  which,  upon  the 
principles  we  have  stated,  the  plaintiff  may  be  entitled, 
there  must  be  a  new  trial. 

We  have  not  found  it  necessary  to  examine  the 
other  questions  raised  by  the  exceptions  in  this  case, 
both  as  respects  decisions  of  the  referee,  admitting  or 
excluding  evidence,  or  other  findings  of  fact. 

Except  such  questions  as  we  have  here  determined, 
another  trial  will  not  be  controlled  by  the  judgment  of 
this  court 

Judgment  reversed,  order  of  reference  vacated,  and 
new  trial  granted,  with  costs  of  the  appeal  to  the  ap- 
pellants, to  abide  the  event  of  another  trial. 


MIRTJAN  SXJLZBACHER,  Plaintifp  and  Appel 
LANT,    V.    PAULINIE    DAVISON,    Dependant 
AND  Respondent. 

I.   COSTBACT  nsr   WKITLNG — HOW  8T7FEB8BDBD. 

By  contract   not  in  writing  inconsistent  therewith,  made  sabse« 
qnentlj  thereto  on  sufficient  consideration. 

n.    HjBINO   of  ABTICLE8  (BAHiMBNT  FOB  HIBB)  GONTBACT  in  writing 

vol.  n — 10 
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of,  may  be  mipeneded  by  sabseqaent  contract  not  in  writing  of 
sale  and  purchase. 
1.  Evideneej  what  snfScient  to  establish  each  sabseqnent  con- 
tract so  as  to  supersede  the  prior  one. 
a.  Where  the  contract  of  hiring  valued  the  articles  at  a 
certain  sum,  and  the  hirer  agreed  to  pay  as  rent  a 
certain  sum  per  month  in  advance,  and  that  the  latter 
might  at  any  time  remove  the  articles,  refunding  the 
money  paid  for  rent  for  time  not  expired,  and  the 
latter,  by  agreement  indorsed  on  the  back  of  the  contract 
of  hiring,  agreed  to  give  a  bill  of  sale  to  the  hirer  when 
the  sum  fixed  in  the  contract  of  hiring  as  the  value  of 
the  articles  should  have  been  paid  in  rent,  provided  the 
same  should  be  paid  in  ten  months  from  date,  iA  regular 
monthly  installments  as  per  agreement.  Held^  that  oral 
evidence  that  the  hirer,  after  paying  a  certain  amount 
in  installments  for  rent,  came  to  the  latter,  surrendered 
the  various  receipts  held  by  her,  and  requested  the 
whole  amount  to  be  put  in  one  receipt,  and  said  she 
would  keep  the  articles  and  pay  the  balance  as  soon  as 
possible,  and  within  a  specified  time,  and  that  thereupon 
the  latter  received  the  several  receipts  and  gave  instead 
thereof  one  for  the  whole  amount,  and  allowed  the 
amount  paid  for  hire  on  account  of  the  purchase,  was, 
being  uncontradicted,  conclusive  of  a  contract  of  sale 
and  purchase  superseding  the  prior  one  of  hiring, 
in.  Mabbied  women. 

1.  Evidence  as  to  carrying  on  separate  huisness, 

a.  What  sufficient  to  call  for  a  verdict  in  an  action  against 
married  woman  that  she  carried  on  a  separate  business, 
and  that  the  goods  were  sold  for  that  business. 
See  statement  of  case. 

IV.   DiSiaSBAL  OF  COMPLADTT  ON  TRIAL  AFTEB  BVIDENCB  CLOSED  OK 

BOTH  SIDES. — Exception  to. 
1.   Whenjadffment  entered  on  toill  I>e  reversed  under  such  exception, 
a.  When  the  dismissal  is  based  on  the  want  of  evidence  as 
to  matters  material  to  be  proved,  while  in  fact  there  is 
evidence  upon  them. 
1.  The  doctrine  of  the  cases  of  Bidwell  v.  Lament,  17 
Eow.  Pr,  Bq>.  857,  and  of  Marine  Bank  t,  Clements, 
81 N.  K  p.  83,  is  inapplicable  to  such  a  case. 
5.  Where  upon  the  proof  a  verdict  of  the  jury  against  the 
plaintiff  would  have  been  against  the  evidence. 
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Before  Monell,  Joites,  and  McCinrN,  JJ. 

Decide  December  81,  187t 

Appeal  from  judgment 

This  action  was  brouglrt  to  recover  a  balance  due 
for  goods  sold  and  delivered.  The  defenses  were  a 
general  denial,  and  coverture  of  the  defendant. 

On  the  trial,  the  plaintiff  on  his  direct  examination 
testified,  that  he  sold  to  defendant  three  hundred  and 
thirty-one  dollars'  worth  of  furniture,  and  that  there 
was  a  balance  of  one  hundred  and  one  dollars  and  fifty 
cents  due  wbicli  the  defendant  had  promised  to  pay. 
On  his  cross-examination  it  appeared  that  the  first 
negotiations  between  the  parties  resulted  as  to  one 
hundred  and  forty  dollars'  worth  of  furniture  in  the 
following  agreements : 

"  This  is  to  certify,  that  I  have  hired  and  taken  from 
M.  Sul^bacher,  No.  136  Bleecker  street,  furniture. 
One  walnut  bedstead,  seventy  dollars;  one  turkish 
easy  chair,  in  silk  reps,  seventy  dollars ;  valued  at 
one  hundred  and  forty  dollars ;  for  which  I  agree  to 
-pSLj  the  said  M.  Sulzbacher  the  sum  of  fifteen  dollars 
per  month  rent  in  advance,  and  all  charges  of  delivery 
and  return  of  the  same ;  keeping  it  in  good  order,  at 
my  exx)ense ;  the  hiring  to  continue  until  I  notify  him 
to  remove  it.  I  also  agree,  that  if  the  said  furniture, 
by  fire,  or  otherwise,  be  partially  or  wholly  destroyed, 
to  jusLj  the  amount  of  damages  sustained  thereby.  I 
further  agree,  that  I  will  retain  the  said  furniture  for 
my  own  use,  and  that  I  will  not  underlet  it  for  any 
purpose  whatever,  nor  shall  it  be  removed  from  the 
premises  now  occupied  by  me.  No.  11  West  39th 
street,  except  on  account  of  danger  from  the  elements, 
without  the  written  consent  of  said  M.  Sulzbacher ; 
said  jmrties  to  be  at  liberty  to  remove  said  furniture  at 
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any  time,  provided  moneys  paid  for  time  not  yet  ex- 
pired, if  any,  be  refunded.  No  agreement  of  sale  of 
said  famiture  is  implied  hereby,  nor  shall  a  sale  or 
purchase  of  it  be  deemed  valid,  without  a  written 
receipt  from  said  M.  Sulzbacher  therefore. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand 
in  the  City  of  New  York,  this  5th  day  of  March,  1869. 

(Signed,)  ''  PAULINE  DAVISON. 

"  Witness, 

M.  SULZBAOHEB. 

H.  SULZBAOHEK." 

j  U.  S.  Ber.  Stamp, ) 
(         •  cento.  )  . 

{Printed  on  back.) 

"I  hereby  agree  to  ^ve  a  bill  of  sale  of  the  within 
furniture  to  Mrs.  Davison,  or  order,  when  she  shall 
have  paid  the  sum  of  one  hundred  and  forty  dollars  in 
rent,  provided  the  same  is  paid  within  ten  months, 
March  6th,  from  date,  and  in  regular  monthly  install- 
ments, as  per  agreement ;  payments  to  be  made  at  No. 
136  Bleecker  street,  New  York. 

(Signed,)  ^^M.  SULZBACHER.'' 

And  as  to  one  hundred  and  ninety-one  dollars,  in 
agreements  precisely  the  same  as  the  above,  with  the 
exception  of  the  description  of  the  articles,  their  respec- 
tive prices,  their  total  valuation,  and  the  date  of  the 
agreement,  which  was  Dec.  3d,  1868. 

It  also  appeared  that  on-  October  11th,  1869,  the 
.il  wing  receipt  was  given : 

"  $206.00.  October  11,  1869. 

Received  from  Mrs.  Davison  two  hundred  and  six 
dollars  in  installments." 

On  his  re-direct  examination  plaintiff  testified : 

Q.  What  is  the  date  of  the  agreement  ? 

A.  December  1st,  1868,.  and  March  6th,  1869. 

Q.  T't^hat  further  transaction  did  you  have  in  regard 
to  the  furniture  after  that  date  t 
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A.  Mrs.  Davison  came  to  me  with  the  receipts  I  had 
given  her,  and  requested  me  to  put  the  whole  amount 
in  one  receipt,  which  I  did ;  wliich  is  the  receipt  for 
two  hundred  and  six  dollars ;  she  then  said  that  she 
would  keep  the  furniture,  and  pay  me  the  balance  as 
soon  as  possible.  When  I  gave  her  the  receipt  for  two 
hundred  and  six  dollars,  she  returned  the  small  re- 
ceipts ;  I  allowed  her  all  she  had  paid  for  the  hire  on 
account  of  the  purchase.  She  said  she  would  pay  the 
balance  within  a  specified  time,  and  would  keep  the 
goods  ;  I  saw  her  afterwards,  and  she  promised  to  pay. 

Q.  Had  you  any  farther  transaction  in  regard  to  the 
fomiture  ? 

A.  No,  sir. 

Q.  The  small  receipts  she  gave  up  were  for  pay- 
ments of  installments  on  these  agreements  t 

A.  Yes,  sir. 

The  delivery  of  the  furniture  to  the  defendant  was 
proved. 

The  plaintiff  then  rested,  and  defendant  moved  to 
dismiss  the  complaint  on  the  ground  that  there  was  no 
evidence  of  a  sale,  which  motion  was  overruled  for  the 
present.  No  further  evidence  was  given  by  either 
-party  on  the  issue  as  to  a  sale. 

On  the  Issue  of  coverture,  the  defendant  testified 
that  she  vras  married  on  the  23rd  of  December,  1861  or 
1862,  and  that  her  husband  was  still  living.  On  cross- 
examination  she  testified  that  she  was  carrying  on  a 
boarding  house,  that  she  signed  the  lease  of  the  house, 
that  she  sometimes  hired  out  the  rooms  and  made 
agreements  with  the  boarders,  and  sometimes  received 
the  money  and  sometimes  her  husband  did,  that  she 
never  told  plaintiff  the  business  vms  her  own. 

On  her  re-direct  examination,  in  answer  to  the 
question,  "The  money  you  receive  from  boarders  you 
receive  as  the  agei^tof  your  husband?''  she  said,  "I 
do." 
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In  rebuttal,  plaintiff  and  his  son  both  testified  that 
in  December,  1868,  at  the  time  of  the  making  of  the 
above  written  instruments  made  in  December,  1868, 
defendant  told  plaintiff  that  she  carried  on  the  business 
of  a  boarding  house  in  her  own  name,  that  it  was  her 
own  business,  and  her  husband  had  nothing  to  do  with 
it ;  and  plaintiff  further  testified  that  he  requested  her 
husband  to  sign  the  pa])er,  when  she  said  her  husband 
had  nothing  to  do  with  the  boarding-house,  that  every- 
thing  she  purchased  was  her  own,  and  that  her  husband 
had  a  separate  business. 

The  testimony  was  then  closed  on  both  sides. 

Defendant  moved  to  dismiss  the  complaint,  on  the 
ground  that  there  was  no  proof  of  a  sale ;  also,  that  it 
was  proved  the  defendant  was  a  married  woman,  living 
with  her  husband,  and  no  evidence  that  she  carried  on 
business  in  her  own  name ;  or  that  this  was  a  debt  con- 
tracted in  relation  to  her  business. 

Motion  granted  ^  defendant  excepted. 

Thereupon  judgment  was  entered  in  favor  of  de- 
fendant against  plaintiff,  for  the  sum  of  seventy-two 
dollars  and  forty-seven  cents,  costs. 

From  this  judgment  defendant  appeals  to  the 
general  term. 

Oeorge  Carpenter^  attorney,  and  i).  T.  Walden^  of 
counsel  for  appellant,  urged : — L  In  deciding  upon  the 
propriety  of  a  nonsuit,  the  court  is  bound  to  assume 
the  truth  of  the  facts  which  the  testimony  of  the  plain- 
tiff legitimately  conduced  to  prove,  though  their  cor- 
rectness be  controverted  by  the  defendant's  witnesses. 
The  party  nonsuited  is  entitled,  upon  appeal,  to  have 
every  doubtful  fact  found  in  his  favor  (Colegrove  7). 
N.  Y.  &  N.  H.  R.  R  Co.,  20  N.  Y.  492 ;  Merritt  v. 
Lyon,  3  Barh.^  110 ;  Ernst  v.  Hudson  R.  R.  Ck).,  86 
N.  T.  25  41),  per  Porter ^  J. 
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IL  The  plaintiflF  testified  that  he  sold  the  goods  to 
defendant;  and  although  the  effect  of  that  evidence 
may  have  been  impaired  by  the  cross-examination,  yet, 
on  examination  by  the  court,  he  testifies,  that  when  he 
gave  the  receipt  for  two  hundred  and  six  dollars,  viz., 
October  11,  1869,  she  agreed  to  keep  the  goods  and  pay 
the  balance.  Henry  Sulzbacher,  the  plaintiff*  s  brother, 
testifies,  that  they  allowed  the  amount  paid  on  the 
hiring  towards  the  purchase,  and  fixed  tbe  balance,  and 
she  promised  to  pay  it.  This  evidence  was  all  in  be- 
fore plaintiff  rested,  and  that  the  motion  was  then 
denied,  it  is  fair  to  assume  that  the  court  decided  it 
was  sufficient  to  go  to  the  jury  on  the  question  of  sale. 
Subsequently,  defendant  was  sworn,  and  was  not  inter- 
rogated as  to  a  sale  or  promise  by  her  to  pay,  as  stated 
by  the  plaintiff.  She  does  not  contradict  the  plaintiff' s 
testimony  as  to  a  sale.  The  evidence  appears  to  have 
been  directed  to  the  question  whether  she  kept  a  board- 
ing-house. There  was  evidence  sufficient  for  a  jury  on 
the  question  of  purchase,  and  the  dismissal,  if  on  that 
ground,  was  erroneous. 

in.  The  averment  and  proof  of  coverture  was  no 
defense,  if  the  defendant  was  carrying  on  the  business 
of  boarding-house  keeper,  and  these  goods  were  pur- 
chased by  her  for  that  business  (Barlow  v.  Beers,  35 
Barh.  78 ;  Badgley  v.  Decker,  44  Id.  bTl).  And  the 
question  whether  she  was  carrying  on  that  business — 
-whether  it  was  hers  or  not-— was  a  question  which 
should  have  been  submitted  to  the  jury,  if  there  were 
any  competent  evidence  in  favor  of  the  plaintift  on 
that  issue  (Abby  7>.  Deyo,  44  Barb.  374). 

rV.  There  was  evidence,  competent  and  in  every  re- 
spect admissible,  tending  to  prove,  and  which  did 
prove,  that  defendant  was  carrying  on  the  business  of 
keeping  a  boarding-house,  when  she  purchased  the 
articles,  and  that  this  furnitare  was  for  that  business. 
V*  Whatever  difference  there  may  be  as  to  the  force 
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and  weight  of  the  evidence,  and  as  to  whether  the  same 
was  met,  contradicted  or  overcome  by  the  defendant,  it 
should  have  been  submitted  to  the  jury  ;  and  its  with- 
drawal from  them  by  a  dismissal  of  the  complaint  was 
error,  for  which  a  new  trial  must  be  granted. 

Henry  O.  Denisony  attorney  and  of  counsel  for  re- 
spondent, urged — L  The  contract  was  in  writing,  and 
is  explicit,  and  provided  for  a  sale  afterwards  to  be 
made  if  certain  amounts  were  x>aid.  In  the  mean  time, 
the  contract  was  only  one  of  hiring,  and  hence  this 
action  for  goods  sold  and  delivered  will  not  lie,  and 
therefore  the  plaintiflf  was  properly  nonsuited.  The 
contract  is  that  the  hiring  shall  continue  until  she  noti- 
fies him  to  take  it  away.  A  positive  agreement  to  keep 
it  on  the  premises  and  not  underlet.  No  agreement  of 
sale  to  be  implied,  nor  shall  a  sale  or  purchase  of  it  be 
deemed  valid  without  a  written  receipt  from  said  M. 
Sulzbacher  therefor. 

II.  The  right  reserved  to  the  plaintiff  to  take  the  fur- 
niture at  any  time,  provided  the  money  jmd  as  rent  for 
an  unexpired  month  is  refunded,  and  the-  agreement  to 
give  a  bill  of  sale,  all  prove  conclusively  that  there  was 
no  sale  in  presenti.  The  complaint  is  for  a  balance 
due  only  for  goods  sold  and  delivered.  Here  being  a 
specific  written  contract,  and  no  pretense  or  claim  of  a 
new  agreement  or  bill  of  sale  afterwards,  there  is  au 
entire  failure  of  proof  to  support  the  cause  of  action. 
If  anything  was  due  for  rent,  that  would  be  an  entirely 
different  claim,  and  depend  on  entirely  different  prin- 
ciples. 

ni.  If  the  plaintiff  wished  anything  but  a  clear  r^u- 
lar  sale  of  the  goods  submitted  to  the  jury,  it  was  Kis 
duty  to  request  it  at  the  time.  He  \5an  take  no  ground 
here  not  urged  at  the  trial  (Bidwell  v.  Lamont,  17  Bow. 
Ft.  367 ;  Marine  Bank  ??.  Clements,  31  N.  T.  33). 

IV.  The  defense  of  coverture  was  also  a  complete  de- 
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fense.  There  is  no  proof  that  she  ever  had  a  separate 
estate.  And  not  a  particle  of  evidence  that  these  goods 
were  for  her  separate  business  if  the  faint  evidence  of 
admission  famish  any  evidence  of  a  separate  business. 
As  she  lived  with  her  husband,  she  had  not  any  such 
business  as  would  make  her  liable  (Smith  7).  Allen,  1 
Lans.  101 ;  Schmidt  v.  Corta,  3  Abb.  Pr.  N.  8.  188). 

Y.  If  the  faint  admissions  of  the  plaintiff  that  she 
carried  on  business  is  evidence,  then  there  is  no  evi- 
dence to  show  that  this  was  a  contract  made  in  connec- 
tion with  her  business.  The  statute  only  makes  the 
wife  liable  for  debts  contracted  in  connection  with  the 
business  carried  on  by  her;  and  before  the  plaintiff 
can  recover,  he  must  show  either  that  the  consideration 
for  which  the  contract  was  made  was  for  the  benefit  of 
her  separate  estate,  or  that  the  contract  was  made  in 
connection  with  the  business  carried  on  (Yale  v. 
Dederer,  22  -flT.  T.  450 ;  Laws  1860,  chap.  90,  §  8,  p. 
169). 

By  the  CoiTBT. — Jokes,  J.— I  am  in  favor  of  re- 
versing the  judgment  and  ordering  a  new  trial. 

There  was  error  in  dismissing  the  complaint.  The 
court,  in  granting  the  motion,  necessarily  held  that 
there  was  either  no  evidence  of  a  sale,  or  no  evidence 
either  that  defendant  carried  on  business  in  her  own 
name,  or  that  the  debt  was  contracted  in  relation  to  her 
business.  Having  held  there  was  no  evidence,  there 
was,  of  course,  nothing  in  view  taken  by  the  court  to 
submit  to  the  jury. 

The  court  did  not  decide  on  the  assumption  that 
certain  facts  were  proved,  which  would  have  brought 
the  case  within  Bidwell  «.  Lament,  17  How.  Pr.  367, 
but  on  the  ground  that  there  was  no  evidence  of  certain 
facts,  which  is  an  entirely  different  thing. 

Even  under  the  cases  of  Bidwell  t).  Lament,  and 
Marine  Bank  v.  Clements,  31  N.  T.  33,  we  can  only 
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infer,  in  sapport  of  the  decision,  those  conclusions 
which  the  jury  would  have  been  warranted  t*o  draw ; 
and,  from  the  evidence  in  the  case,  we  think  the  jury 
wo  aid  not  be  warranted  in  finding  that  the  defendant 
did  not  carry  on  business  in  her  own  name,  or  that  the 
articles  were  not  purchased  and  furnished  for  that  bus!* 
ness.  Such  a  finding  would  have  been  against  the 
evidence. 


EMELINE  MOREY,  Plintifp  aw^d  Appellatst,  t). 
THE  SAFE  DEPOSIT  COMPANY  OP  NEW 
YORK,  Defendant  and  Respondent. 

H  ANDWBirnTG. — EymsKOB. — ^Pbovino  ob  Dispbotino  bt  Compabiboh 

OF  Descbiptioks. 

1.  Cannot  be  proved  or  disproved  by  a  comparison  of  the 

description  given  by  an  expert  in  handwriting,  of  the  forma- 
tion of  the  letters,  in  writings  not  pat  in  evidence,  bat  as  to 
which  the  an  contradicted  proof  is  that  the  handwriting  thereof 
is  genuine,  the  characteristics  of  snch  letters,  the  manner  of 
their  formation,  and  the  movements  by  which  they  were  formed, 
with  a  similar  description  of  the  writing  in  dispute  given  by  the 
same  or  another  expert. 

2.  The  admission  of  the  testimony  of  experts  giving  such 
descriptions  of  the  said  writings  other  than  the  one  in  dispute 
is  error. 

Before  Jones,  McCunn  and  Fbeedman,  J  J. 

I>ecided  Deemb&r  81, 1871 

Api)eal  from  judgment. 

This  is  an  action  of  claim  and  delivery  brought  to 
recover  from  defendants  the  }>08se8sion  of  certain 
United  States  government  bonds  which  are  averred  to 
belong  to  the  plaintiff. 
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The  answer  admits  the  incorporation  of  the  com- 
pany^  the  possession  of  the  bonds,  a  demand  made  for 
them  and  a  refasal  to  deliver,  bnt  denies  all  the  other 
allegations  of  the  complaint. 

Thns,  the  only  point  in  issue  was  as  to  the  owner-  . 
ship. 

The  plaintiflf  claimed  title  through  the  ])ossession  of 
a  certificate  of  deposit  issued  by  the  defendant,  stat- 
ing the  receipt  of  the  bonds  from  Nathaniel  Frost  on 
his  account,  an  assignment  purporting  to  be  signed  by 
said  Frost,  conveying  to  the  plaintiff  the  bonds  and 
certiiicate  of  deposit,  and  a  written  order  purporting 
to  be  signed  by  said  Frost,  directing  defendant  to 
deliver  the  bonds  to  the  plaintiff. 

The  defendant  disputed  the  genuiness  of  the  sig- 
nature to  the  assignment  and  order. 

Evidence  was  given  on  both  sides  by  witnesses  who 
had  seen  Mr.  Frost  write,  as  to  whether  the  signatures 
were  his  or  not — some  averring  that  they  were,  others 
that  they  were  not. 

In  the  course  of  the  trial  the  defendant  put  on  the 
stand  a  witness,  who  stated  his  business  to  be  the  ex- 
amination of  disputed  handwriting,  and  asked  him  this 
question :  State  the  characteristics  as  to  the  signatures  - 
to  the  assignments  and  order  (Exhibit  4)  now  shown 
yon !  In  answer  to  this  question,  the  witness  gave  a 
lengthy  and  minute  description  of  the  formation  of  the 
various  letters  composing  the  signatures,  their  char- 
acteristics, the  manner  of  their  formation,  and  the 
movements  by  which  they  were  formed. 

He  was  then  shown  by  defendant's  counsel  the  de- 
fendant's book  of  receipts  of  deposits,  and  shown  the 
signature  "Nathaniel  Frost"  therein,  and  asked:  State 
to  the  referee  the  distinctive  marks  or  characteristics  of 
the  handwriting  of  that  signature  1 

The  question  was  objected  on  the  ground  that  the 
book  was  not  in  evidence,  and  as  having  nothing  what* 
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ever  to  do  with  the  same.  The  objection  was  ovemiled 
and  the  plaintiff  excepted. 

The  witness  then  in  answer  to  the  question  gave  a 
detailed  and  minute  description  of  the  formation  of  the 
letters  in  this  signature,  their  characteristics,  the 
manner  of  their  formation,  and  the  movements  by 
which  they  were  formed. 

Defendant's  counsel  then  farther  asked  the  witness : 
Look  at  the  signatures  on  the  receipt  book  marked 
1200  to  1245  (being  the  signatures  "  Nathaniel  Frost,'') 
and  give  the  characteristics  ?  The  same  objection  was 
taken  to  this  question  as  to  the  last  preceeding  one,  the 
same  ruling  was  made,  and  the  same  exceptions  was 
taken.  In  answer  to  this  question,  the  witness  gave  a 
detailed  and  minute  description  of  the  letters  of  the 
signature,  their  characteristics,  the  manner  of  their 
formation,  and  some  of  the  movements  by  which  they 
were  formed.  Previous  to  this  testimony  tiie  defendant, 
under  plaintiff' s  exception,  had  given  evidence  that  the 
signatures  "Nathaniel  Frost,"  in  theae  two  books  were 
in  his  own  proper  handwriting,  but  there  was  no  ad- 
mission of  their  genuineness. 

Neither  the  books  nor  the  signature  "Nathaniel 
Frost"  therein  contained  had  been  put  in  evidence,  nor 
were  they  put  in  evidence  at  any  time  during  the  triaL 

George  Day^  attorney  and  of  counsel  for  appellant 

James  R.  Whiting^  attorney  and  of  counsel,  and 
E.  M.  WigM^  of  counsel  for  respondent. 

By  the  Court.  —Jones,  J. — The  object  of  the  testi- 
mony clearly  was  to  lay  a  basis  whereby  the  referee 
could  compare  the  handwriting  of  the  signatures, 
which  defendants  claimed  to  be  genuine,  with  that  of 
those  which. were  alleged  to  be  spurious,  and  thus 
furnish  him  with  a  criterion  by  which  to  arrive  at  the 
conclusion,  that  the  signatures  to  the  papers  through 
which  plaintiff  claims  were  forgeries.  In  no  other 
asi)ect  was  the  evidence  as  to  the  handwriting  of  the 
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signatures  in  the  two  books  relevant  or  material.  As 
there  was  no  other  gronnd  on  which  the  testimony  was 
admissible,  the  referee  must  have  admitted  it  for  that 
purpose  and  in  that  view.  The  testimony  was  evidence 
in  the  case,  and  we  cannot  say  that  the  referee  in  arriv- 
ing at  his  decision  did  not  make  the  comparison,  the 
basis  for  which  was  thus  laid,  and  was  not  materially 
influenced  thereby  in  arriving  at  the  conclusion  which 
he  has  reported. 

The  question  then  is  whether  the  evidence  as  to  the 
signatures  in  the  two  books  was  competent. 

It  may  now  be  regarded  as  the  law  of  this  State, 
that  for  the  purpose  of  showing  the  genuineness  of  a 
signature  in  controversy,  it  is  inadmissible  to  compare 
it  vnth  signatures  to  other  papers  unless  those  other 
I>a})es  are  in  evidence  in  the  cause,  and  material  to  the 
issue,  or  perhaps  admitted  to  be  genuine,  and  that  the 
signatures  in  said  other  papers  (except  as  above  stated) 
cannot  be  submitted  to  jury  for  their  comparison  with 
the  disputed  one  (Van  Wyck  v.  Mcintosh,  14  JPf.  T. 
439  ;  Dubois  v.  Baker,  30  Id.  355,  362). 

Although  these  signatures  were  on  the  trial  ex- 
hibited to  three  or  four  witnesses,  it  may  be  that  they 
were  not  exhibited  to  or  seen  by  the  referee,  although 
that  is  rather  a  violent  assumption.  However  that  fact 
may  be,  the  comparison  of  a  full  and  detailed  descrip- 
tion of  the  other  signatures  with  the  one  in  dispute,  or 
with  a  full  and  detailed  description  of  the  one  in  dis- 
pute falls  vnthin  the  above  rule,  and,  if  anything,  is 
more  pernicious  and  open  to  more  objection  than  the 
comparison  of  the  signatures  themselves. 

I  think  there  was  substantial  error  in  admitting  the 
evidence  as  to  the  signatures  in  the  books,  and  for  that 
reason  the  judgment  should  be  reversed. 

Judgment  reversed,  new  trial  ordered,  and  reference 
vacated,  with  costs  to  the  appellants  to  abide  the 
event 
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ANNA  ROCKE,  Plaintiff  and  Appellant,  v. 
GERD.  D.  MEINER,  Defendant  and  Respond- 
ent. 

WlTKBBS. — ^PaBTIBS  Afl. 

1.  Cross-examination  of, — Line  of  tehat  and  when  permimbie. 

a.  When  a  plaintiff  rests  his  case  on  proof  of  presentment  of 
a  bill  to  the  defendant  and  his  promises  to  pay,  and  the  de- 
fendant testified  that  he  promised  to  pay  only  for  what  he 
had  received,  and  then  proceeded  to  testify  as  to  what  he 
had  received,  it  is  proper  to  ask  questions  on  cross-examina- 
tion, the  tendency  of  which  is,  if  answered  in  the  affirma- 
tive, to  show  that' defendant  had  received  more  than  he  tea- 
tified  to  on  his  direct. 

1.  If  the  defendant  had  confined  himself  strictly  to  negativing 
the  promise  to  pay,  such  question  would  not  have  been  ad- 
missible on  cross-examination,  but  only  as  evidence  in  chief  ; 
and  as  they  would  re-open  the  case,  their  admission  would 
have  been  in  the  discretion  of  the  trial  judge. 

2.  Questions  to  party  on  cross-examination  not  objectionable  as  calling 
for  a  conclusion  of  law. 

a^  The  inquiry  being  whether  the  defendant  had  received  from 

the  plaintiff  more  beer  than  he  had  testified  to  on  his  direct 

examination,  he  maybe  asked  on  cross-examination,  ''Was 

any  beer  received  by  you  from  Mr.  A.  B.'s  cellar  belonging  to 

the  plaintiff  ?» 

1.  The  introduction  of   the  words,    ^belonging  to  the 

plaintiff,'*  does  not  render  the  question  objectional'le  as 

calling  for  a  conclusion  of  law. 

Before  McCunn  and  Jones,  JJ. 

Decided  December  80,  1871. 

Appeal  from  judgment 

This  action  is  brought  to  recover  one  hundred  and 
forty- eight  dollars  and  fifty-seven  cents  for  lager  bier 
sold  and  delivered  to  defendant  by  plaintiff,  at  an 
agreed  Drice. 
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The  answer  admits  the  purchase  of  six  and  a  hal^ 
barrels  of  beer  at  eleven  dollars  and  fifty  cents  a  bar- 
rell— amounting  in  all  to  eighty-six  dollars  and  twenty- 
five  cents ;  it  avers  a  return  of  three-quarters  and  one- 
sixteenth  of  a  barrel,  on  the  understanding  that  the 
price  of  the  returned  beer,  being  ten  dollars  and  fifty- 
six  cents,  should  be  applied  on  the  whole  bill  of  eighty- 
six  dollars  and  twenty-five  cents,  and  reduced  it  to 
seventy-five  dollars  and  seventy-one  cents ;  it  avers  a 
tender  of  said  seventy-five  dollars  and  seventy-one 
cents  before  suit  brought,  and  denies  all  the  allegations 
of  the  complaint  except  those  admitted. 

On  the  trial  the  plaintifi^,  to  sustain  her  action,  gave 
evidence  that  a  bill  for  one  hundred  and  forty-eight 
dollars  and  fifty-five  cents  was  presented  to  the  defend- 
ant, and  that  he  promised  to  pay  it ;  and  then  rested  her 
case.  The  defendant,  being  called  as  a  witness,  did  not 
confine  himself  to  a  simple  denial  of  a  promise  to  pay 
the  bill  as  presented,  but  went  further,  and  testified 
that  he  promised  to  pay  for  what  was  bought  by,  and 
delivered  to,  him,  but  no  more;  that  twenty-four 
quarter  casks  and  nine-sixth  casks  were  delivered  to 
him  at  eleven  dollars  and  fifty  cents  or  twelve  dollars, 
and  he  returned  three-quarters  and  one-sixth  casks,  and 
that  he  had  offered  to  pay  seventy-five  dollars. 

On  his  cross-examination,  he  was  asked  a  series  of 
questions.    Among  them  the  following : 

State  whether  you  received  any  other  beer  belonging 
to  Mrs.  Rocke  from  Mr.  Ruder' s  cellar! 

Did  you  receive  any  beer  belonging  to  Mrs.  Rocke 
besides  what  the  carman  delivered  t 

Has  any  been  received  by  you  from  Mr.  Ruder 
which  belonged  to  Mrs.  Rocke  ? 

Did  you  receive  and  promise  to  pay  for  any  beer 
belonging  to,Mrs.  Rocke  which  had  been  stored  in  Mr. 
RudePs  cellar,  and  which  you  received  from  Mr. 
Ruder? 
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These  several  questions  were  duly  objected,  the  ob- 
jection sustained,  and  plaintiff  excepted. 

The  jury  rendered  a  verdict  for  plaintiff  for  seventy- 
five  dollars.  A  motion  was  made  by  plaintiff  for  a 
new  trial,  which  was  denied,  with  ten  dollars  costs. 
The  defendant  having  offered  to  allow  judgment  for 
eighty-six  dollars  and  twenty-cents,  with  interest  and 
costs,  judgment  was  entered  in  favor  of  defendant  for 
the  difference  between  the  verdict  and  the  costs,  being 
five  dollars  and  ninety-six  cents. 

From  this  judgment,  and  the  order  denying  the 
motion  for  a  new  trial,  plaintiff  apj>ealed  to  the  general 
term. 

George  Carpenter^  for  appellant. 

G.  D.  Sewards^  for  respondent 

By  the  CotTBT. — Jones,  J. — If  the  defendant  had 
confined  his  testimony  to  a  denial  of  the  alleged  prom- 
ise to  pay  the  amount  of  tlie  bill  alleged  to  have  been 
presented  to  him,  then  the  above  questions  would  not 
have  been  in  the  nature  of  a  cross-examination,  and 
would  have  been  inadmissible  in  that  character ;  they 
would,  in  that  event,  have  been  receivable  only  as 
questions  put  to  the  witness  by  the  plaintiff  as  a  wit- 
ness called  on  his  own  behalt  As  such,  they  would 
operate  to  re-open  the  plaintiff's  aflSrmative  case  after 
defendant  had  closed,  and  so  operating  it  would  have 
been  entirely  in  the  discretion  of  the  judge  whether  to 
X>ermit  them  or  not 

But  the  defendant  went  further  in  his  testimony. 
He  testified,  on  his  direct  examination,  as  to  the  amount 
of  beer  he  claimed  to  have  received.  It  was,  therefore, 
proper  cross-examination  to  prove  out  of  his  own 
mouth  that  he  had  received  more  than  he  admitted  to 
on  his  direct  examination. 

The  excluded  questions  had  a  tendency  to  show  the 
reception  by  defendant  of  more  beer  than  he  acknowl- 
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edged  in  his  direct  testiinoiiy,  and  tbas  contradict  and 
show  the  unreliability  of  the  direct  testimony. 

Thfjy  should  therefore*  have  been  admitted,  unless 
there  ijb  some  objection  to  the  form. 

It  is  suggested  that  the  introduction  of  the  words, 
*'  belonging  to  Mrs.  Rocke," .  rendered  the  form  objec- 
tionable becanise  they  made  the  questions  call  not  for  a 
fact,  but  for  a  conclusion  of  law  on  a  variety  of  facts. 

This  objection,'  however,  is  fully  answered  by  the 
<»se8  of  Sweet  v.  Tuttle,  14  N.  T.  465-471 ;  Carnes  v. 
Piatt,  6  Jiobt.  Superior  Gt.  270-286. 

Judgment  reversed  and  new  trial  ordered,  with 
costs  to  plaintiff  to  abide  the  event. 


ABDISON  ALGER,  Plaintiff  Ain>  Respondent,  v. 
JACOB  VANDERPOEL,  Defendant  and  Appel- 

liANT. 

t 
I.  CORT^GT — ^BuniDDTO. 

1.  Eairra  worky  what  is  not  under  speUaX  clause, 

a.  Under  a  clsuBe  as  follows:  **  Should  the  owner  at  anytime 
request  any  alterations,  deviations,  additions,  or  omissions  from 
the  said  contract,  he  shall  be  at  liberty  to  do  so,  and  the  same 
shall  in  po  way  affect  or  make  Toid  the  contract,  but  will  be 
added  to,  or  deduced  from,  the  amount  of  the  contract  by  a  fair 
and  reasonable  valuation,"  work  done  and  materials  furnished 
upon  and  for  the  bmlding  agreed  to  be  built  by  the  contract, 
will  not  be  regarded  as  extra  work,  although  not  called  for  by 
the  contract  or  the  specificationa,  but  vdll  be  deemed  as  done 
under  the  contract. 
1.  Such  work  and  materials  caonot  be  recovered  for  as  extra 
.   work  and  materials. 

2.  Breach  of.  by  builder, 

1.  Breach  pleaded  as  a  bar,  and  also  damages  caused  thereby 
attempted  to  be  pleaded  as  a  counter-claim. 
VOL.  II. — 11. 
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o^  When  ftttempC  to  prore  on  the  trial  damages,  does  not 
interfoe  with  sabeequent  reliance  on  the  bar. 

1.  When  the  judge  at  the  trials  without  patting  the  de- 
fendant to  his  election,  makes  a  roling  which  renders 
the  ptea  in  bar  inapplicable,  and  such  roling  is  error 
for  which  the  judgment  is  reTersed. 
n.  JuixnoEHT. — Rkyebsjll  <w. 

1.  Tkeory — Cause  tried  and  diapoeed  of  on  wrong  theory^  vhai  the 
judgment  reversed  hy  reason  of  the  error. 

1.  When  general  exceptions  hare  been  taken  to  ra^ngs  made, 
and  propositions  charged^  which  haye  for  their  basis  onlj 
sach  erroneous  theory. 

Before  Joites,  McCuimr  and  Preedkan,  J  J. 

Decided  December  81,  1871. 

Appeal  from  judgment  and  order  denying  motion 
for  new  triaL 

This  action  was  brought  to  recover  the  sum  of  four 
thousand  one  hundred  and  eighty-two  dollars,  the 
balance  alleged  in  the  complaint  to  remain  due  of  the 
sum  of  seven  thousand  doEars,  which  the  complaint 
alleges  the  defendant  promised  to  pay  the  plaintiff  for 
servio^es  rendered  by  plaintiff  as  a  builder,  and  mate- 
rials furnished  by  him,  in  and  about  the  erection  of 
certain  buildings. 

The  defendant  pleaded,  among  other  defenses,  that 
the  services  were .  rendered  and  materials  furnished 
under  a  contract  annexed  to  the-  answer,  that  plaintiff 
failed  to  perform  said  contract  according  to  its  terms, 
that  he  was  notified  to  perform,  but  failed  to  comply, 
and  gave  up  and  surrendered  the  contract,  that  plain- 
tiff, after  becoming  entitled  to  the  second  payment 
according  to  said  contract,  which  was  fully  paid  when 
due,  utterly  failed  to  perform  any  of  the  further  re- 
quirements of  the  contract  or  to  be  entitled  to  any 
more  payments  or  money  according  to  its  terms. 

The  answer  also  contained  the  following  clause  : 
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^^6th.  Defendant  further  says  that  he  has  sustained 
damages  to  the  amount  of  two  thousand  five  hundred 
doIJars,  by  reason  of  the  non-performance  by  plaintiff 
of  said  contract,  and  which  sum  plaintiff  is  liable  to 
pay  this  defendant  on  account  of  the  expenses  paid 
and  sustained  by  defendant  in  procuring  materials  and 
labor  for  the  performance  .of  said  contract,  and  defend- 
ant demands  judgment  therefor  against  plaintiff/' 

There  was  a  reply«consisting  of  a  general  denial. 

On  the  trial  plaintiff  offered  to  read  in  evidence  an 
agreement  in  writing,  under  seal,  dated  November  15, 
1865,  made  between  him  and  defendant,  for  the  erection 
of  the  buildings  mentioned  in  the  complaint. 

This  agreement  contained  the  following  clause : 

"  Third.  Should  the  owner  at  any  time  during  the 
progress  of  said  building,  request  any  alteration,  devi- 
ation, additions,  or  omissions,  from  the  said  contract, 
he  shall  be  at  liberty  to  do  so,  and  the  same  shall  in  no 
way  affect  or  make  void  the  contract,  but  will  be  added 
or  deducted  from  the  amount  of  the  contract,  as  the 
case  may  be,  by  a  fair  and  reasonable  valuation." 

The  defendant  objected  to  the  reception  of  this 
agreement  on  the  ground  that  the  complaint  was  not 
founded  thereon.  The  objection  was  overruled,  and 
defendant  excepted.  The  agreement  was  then  read  in 
evidence  by  plaintiff. 

Plaintiff  also  offel^  to  read  in  evidence  a  subse- 
quent agreement,  under  seal,  dated  December  6,  1865, 
made  between  him  and  defendant,  whereby  he,  the 
plaintiff,  undertook  to  do  and  perform  certain  alter- 
ations and  enlargements  for  the  sum  of  two  hundred 
doUars,  which  defendant  agreed  to  pay  therefor.  This 
contract  contained  the  following  clause : 

"And  it  is  hereby  further  agreed  between  the 
parties  hereto,  that  this  agreement  shall  not  in  any 
way  alter,  vitiate,  or  make  null  and  void  the  existing 
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agreement  between  them  hereinbefore  named  and  bear- 
ing date  November  15, 1865:'* 

The  plaintiff  being  called  aa  a  witness  and  asked, 
"State  the  circnmstances  undet  which  you  left  the 
work  ?*'  answered,  ''  Defendant  forbid  me  finishing  the 
washing  down  of  the  front  Hd  fxrdered  me  to  go  away, 
that  I  had  no  more  to  do  with  the  work.''  The  ques- 
tion wafl  then  put  i/o  hiin,  *^  State  the  value  of  the  work 
and  xaaterial  which  you  fanuslnediOn  that  house  V '  The 
question  was  objected  to  on  tl^e  ground  that  the  work 
was, done  under  thQ  contracts  an^  the  complaint  is  not 
on  them.  The  objection  w^  overruled,  and  defendant 
excepted.  He  Q^swered,  Five  thousand  nine  hundred 
and  forty-five  doUans,  and  thii^ty- seven  cents.  He  was 
then  ^skedr^nd  answered,,  as  follows: 

"Q.  Have  you  stated  the  v^ue  of  all  the  work  you 
did?, 

(  ,  *  *4- .  I  ^y^  done  other  worl^  besides  what  is  named. 
.  r  "Q-  What  is  the  val,ue  of  the  additional  work  you 
did? 

"A.  It  was  work  done  not  specified  in  either  of  the 
contrapts.  . 

^\  Q.  How  much  was  that  ? 

>'A.  Three  hundred  and  :dfty-nine  dollars  and 
^venty-four  cents. 

**  Q.  Did  defendant  promise  to  pay  you  for  the  work  ? 

"A.  He  did,  sir. 

*^  Q.  Was  there  any  more  work  done  ? 

"  A,  No  more  work." 

After  considerable  cross-e^mination,  the  court 
made  the  following  statement : 

.  * '  The  court  here  stated  to  counsel  for  plaintiff  that 
as  the  pleadings  now  stand  the  plaintiff  would  be  con- 
fined to  a  recovery  of  the  extra  work  done  outside  of 
the  two  contracts." 

After  plaintiff  had  rested,  counsel  for  defendant 
offered  to  shoW  by  a  witness  on  tiie  stand : 
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' '  That  plaintiff  abandoned  the  work  mentioned  in  the 
contract  in  evidence,  and  that  defendant  w^s  obliged 
to  go  on  and  complete  the  work,  ajid  that  defend- 
ant suffered  damages,  by  reason  off  plaintiff 's. not  fdl- 
filling  the  contract  set  put  in  fdefendant'a  answer,  which 
damages  defendant  proposed  to  jNrpve  amounted  to 
$2,500,  and  wluch  he,  defendltnt,  claims  to.  set  off  to 
plaintiff's  claim  ui  this  action,,  and  alsobj  way  of, 
connter-claim  in  this  aotion.''         y  ,     ^  ' 

This  evidence  was  objected  to  by  plaintiff 'is  counsel, 
and  was  excluded  by  the  court,  and  the  eounsell  for 
defendant  duly  excepted  to  mieh  deoision. 

The  evidence  showed  that  the  work  and  material 
clwned  to  be  extra  Were  done  dnd  furnished  On  and 
for  the  building  contracted  to  be  eirected  und^  the  fore- 
going written  contracts.  - 

The  court  charged  the  jury,  aniong  other  tMsigs,' 
that  the  plaintiff  had  testified  that  in  the  progress  of 
the  work  done  under  the  contracts  he*  performed  certain 
extra  work  by  direction  of  the  defendant,  for  whieh  the^ 
defendant  subsequently  promised  to  pay ;  and  that'  If 
they  believed  the  plaintiff  did  the  work  iinddr  and  by' 
direction  of  the  defendant,*  he  was  entitled  to  recover. 
The  defendant  excepted  to  this  charge. 

The  jury  thereupon  rendered  a  verdict  for  the  plain-* 
tiff  for  the  sum  of  three  hundred  and  sixty-two  doUlEtrs ' 
and  sixty-four  cents. 

The  defendant's  counsel  thereupon  iaaAe  a  motion  ' 
for  a  new  trial  upon  the  juc^^s  minutes,  which  was 
denied  by  the  court,  and  exception  duly  taken  by  de- 
fendant's counseL  .  .  ,1 

Judgment  having  been  entered  on  the  verdict,  de- 
fendant apx)ealed  therefrom,  and  also  fix)m  the  order 
denying  the  motion  for  a  new  trial.  ^  * ' 

Sheldon  <fe  Brcmny  attorneys,  and  ff.  MeldoUy  of 
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counsel  for  appellant,  urged : — I.  The  court  erred  in 
admitting  proof  of  the  work  performed.  The  work 
performed  was  under  a  written  contract,  under  seal, 
and  no  action  could  be  maintained  upon  the  common 
counts.  The  action  should  have  been  upon  the  con- 
tracts alleging  performance  on  the  i)art  of  the  plain- 
tiff (1  Chiit.  Plead.  840 ;  Cow.  Treatise,  635,  a ;  7 
Oranchy  299 ;  Adams  v.  Mayor,  &c.,  4  Jhcer,  296  ;  Far- 
ron  V.  Sherwood,  17  JV.  T.  229 ;  Harley  v.  Black,  ^ 
Id.  438 ;  Addison  v.  Collins,  30  Barb.  430 ;  18  Bow. 
Pt.  Rep.  236 ;  9  Alib.  Pr.  Rep.  363),  The  contracts 
being  under  seal,  the  action  should  be  upon  them, 
alleging  performance  by  plaintiff. 

n.  There  was  no  distinction  between  the  so-called 
extra  work,  and  the  other  work.    It  was  all  performed 
upon  the  same  building,  and  under  the  same  contract. 
Part  of  it  consisted  of  an  enlargement  of  the  wall,  and 
part  in  other  alterations  made  at  the  request  of  the  de- 
fendant   This  work  is  most  clearly  all  embraced  in  the 
contract,     (a)  Subdivision  3  is  as  follows : .  "  Third. 
Should  the  owner  at  any  time  during  the  progress  of 
the  said  building,  request  any  alteration,  deviation^ 
additions,  or  omissions  from  the  said  contract^  he 
shall  be  at  liberty  to  bo  so,  and  the  same  shall  in  no 
way  affect  or  make  void  the  contract,  htU  will  he  added 
or  deducted  from  the  amov/rvt  of  the  contract  as  the 
case  may  be,  by  a  fair  and  reasonable  valuation.*'    We 
say,  therefore,  that  the  extra  work  was  embraced  in  the 
written  contract ;  that  it  was  necessary  to  proceed  upon 
the  contract,  and  to  allege  and  prove   performance 
thereof,  to  recover  from  the  work  and  materials  em- 
braced in  the  verdict.    (&)  The  charge  by  the  court  to 
the  jury  is  as  follows  :   **If  you  believe  the  plaintiff, 
that  he  did  the  work  under  and  by  the  direction  of  the 
defendant,  he  is  entitled  to  recover,*' — which  was  duly 
excepted  by  defendant's  counsel, — was  for  the  same 
reasons  erroneous.    Most  clearly  the  plaintiff  was  not 
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entitled  to  recover,  for  the  reason  that  the  work  was 
embraced  in  the  contract,  as  above  stated,  and  nothing 
embraced  in  the  contract  coold  be  properly  recovered 
in  this  form  of  action. 

III.  The  answer  of  the  defendant  sets  up  that  the 
claim  of  the  plaintiff  in  his  complaint  arose  under  the 
contract  set  out  in  the  case,  that  the  plaintiff  failed  to 
perform  and  abandoned  the  contract,  and  was  not  en- 
titled to  any  further  pay  by  its  terms.  And  the  answer 
farther  claims  that  defendant  suffered  two  thousand 
five  hundred  dollars  damages  by  reason  of  non-per- 
formance of  the  contract,  which  defendant  claimed  to 
recover  of  plaintiff  in  this  action.  On  the  trial  of  the 
action,  and  while  defendant  was  on  the  stand  as  witness, 
**  Counsel  for  defendant  offered  to  show  by  the  witness 
that  plaintiff  abandoned  the  work  mentioned  in  the 
contract  in  evidence,  and  that  defendant  was  obliged  to 
go  on  and  complete  the  work,  and  that  defendant  suf- 
fered damages  by  reason  of  plaintiff  not  fulfilling  the 
contract  ^t  out  in  defendant's  answer,  which  damages 
defendant  proposed  to  prove  amounted  to  two  thou- 
sand five  hundred  dollars,  and  which  defendant  claimed 
to  set  off  to  plaintiff's  claim,  and  also  by  way  of 
counter-claim  in  this  action."  "  This  evidence  was  ob- 
jected to  by  plaintiff's  counsel,  and  was  excluded  by 
the  court,  and  the  counsel  for  defendant  duly  excepted 
to  such  decision."  This  ruling  we  insist  was  manifest 
error,  (a)  The  labor  performed  and  the  material 
furnished,  recovered  for  in  this  action,  were  performed 
and  furnished  confessedly  in  and  about  the  same 
building  specified  in  the  contract,  and  the  defendant 
was  therefore  entitled  to  show  non-performance  as  a 
full  defense.  (&)  The  defendant  was  also  entitled  to 
recover  any  damages  he  was  entitled  to  in  this  action, 
inasmuch  as  the  action  was  based  upon  a  claim  of 
plaintiff  arising  upon  contract  and  upon  the  very  con- 
tract for  the  erection  of  the  buildings  upon  which  the 
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work  was  done  and  in^terial^  famished, ,  claimed  io 
plaintiflPs  complaint.  .  (c)  The  evidence  proposed  waSj 
admissible  under  the  provisions  of  sections  149  an<i  160, 
of  the  Code.  1st.  This  claim  arose  out  of  the  samSi 
transaction  mentioned  in  plaintiff' scon^pU^int  .6d.  The 
plaintiff's  claim  is  on  con|;racty  apd  thp  dpfendftnt's 
claim  arises  also  on  cqntraot  and,  is  expressly  adnxis^-, 
ble  under  subdivision  2,  of  section  1^0  oft^e  Code.. 
The  courts  have  nowhere  coi^fined  a  counter-claim  to^ 
claims  arising  out  of  th^  same  cause  pf  action  specific 
in  the  complaint,  but  when  the  action,  is  upon  contract, 
any  other  claim  of  the  defen^aijt.^isipg  upqn  pontract 
also,  may  be  recovered  in  the  sam^  action  by  defendaut^ 
(Boston  Silk  and  Woolen  Mills  v.  Eule,  dlJBow^  Pf,. 
299  ;  Vassa  v.  Livingston, ,  3  Kern.  256  ;  .Beardslej  v^ 
Stover,  7  Sow.  Pr.;  Qleason.t).  Moj^e,  2  DtieTy  642; 
Shubart  v.  Harteau,  34  Barb.  447).  ,  It  may  be  for 
either  liquidated  or  unliquidated  damagea()  Sjgpot  p. 
Redding,  4  B.  D.  Smiih^  285) ;  and  of  an  ^equita]t)le  or 
legal  nature  (Currie  v.  Cpw^es,  6  Bosw.  453 ;  see  also 
Bates  V.  Eosekrans,  ?j7  N.  7.  409;  DeWotf  ^,.,Cran- 
dall,  1  Sweeny^  556).       .  ,  i    . 

rV.  The  verdict  was  improperly  influenced  by  mis-j 
direction  of  the  judge..  The  court  should  have  stated 
that  if  the  work  was  ^one  on  the  l^nildipgs, embraced 
in  the  contract,  although  not  specified,  if  done,  by  de-; 
fondant's  direction,  it  w^s  embraced  in  subdivi8io^  3  oi^ 
the  contract,  and  coul,d  not  be  r^overed  in  tljiip  acdon. 
And  this  point  is  now  tenable  although  ^ere  was  flo 
specific  exception  to  tl^at  effect  (2  J^ans.^Sup.  Ct,^R^. 
94 ;  Archer  v.  HubbelJ^  4  Werid.  614 ;  Hajris  v^  Wilaon,^ 
1  Id.  511;  Warden  v.  Hughes^  3  iS.  ,418 ;  .ifiT?  * 
Denio,  Sup.  2^).  '        m  ^       i        , 

S.  A.  Gilder slee^e^  attorney  and  of  counscjl  for) 
respondent,  urged : 

L  The  court  properly  overruled  the  offer  of  tha 
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d^fendant  to  prove,  by  way  of  coijiiter-claiin,  a  brfacli 
of  the  contract  on  tlie  part  of  the  plaintiflF.  First. 
There  is  no  sufficient  averment  of  ,a  counter-claim  con- 
tained in  the  answer. .  The  defendant  alleges  no  per- 
formance, or  offer  to  perform,  on  his  own  part  (3 
Chitty's  PL  160;  Abh  Fornis,  368,  359;  Walter  v.' 
Millard,  29  N.  T.  375)1  (a.)  The  matter  in  the  answer 
is  not  in  any  respect  the.  statement  of  a  counter-claim 
(Clough  1?.  Murray,  19  Ahh.  91  \  Cumings  t?.  Morris,  3 
Bosw.  660  ;  Beers  v.  Waterbury,  10  ^Posw.  397  ;  Burke 
D.  Thorn,  44  Barb.  363).  Secondly  The  defendapt  was 
estopped,  by  his  own  act,  in  preventing  the  plaintiflF 
from  Utigating  his  rights  under  the  contracts,  from' 
giving  evidence  for  the  purpose  of  establishing  a  cause. 
of  action  under  the  same  coniracts  againS|t  the  plain- 
tiflF (Walker  v.  MQlard,  29  N.  T.  375). 

II.  All  questions  under  the  .C9ntract  were  excluded 
on  defendant's  motion.  \ 

By  the  Coubt. — ^Jokes,  J. — Th,e  charge  of  the 
judge,  that  the  plaintiflF  was  entitled  to  recover  for  the 
^:tra  work  if  the  jury  believed  hi^  testimony,  and  that 
the  extra  work  was  done  under  the  direction  of  the 
defendant,  coupled  with  his  overruling  defendant' ^ 
objection  to  the  questipn,  "  State  the  value  of  the,  work 
and  material  which  you  furnished  on  that  house?" 
(which  objection  was  based  on  the  ground  that  the 
work  was  done  under  the  contracts  and  the  complaint 
was  not  on  them)  and  his  ruling  that  as  the  pleadings 
stood  the  plaintiflF  would  be  confined  to  a  recovery  of 
the  extra  work  done  outside  of  the  two  contracts, 
was  clearly  a  ruling  that  the  work  for  which  a  recovery 
was  had  was  not  done  Tender  or  included  in  the  con- 
tracts,  and,  as  a  consequence  of  this,  that  a  breach  of 
these  contracts  by  plaintiflF  was  no  defense.  It  is  evi-' 
dent  that  the  case  was  tried  and  disposed  of  on  this 
theory. 
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The  exception  to  this  part  of  the  charge  sufficiently 
•  raises  the  question  as  to  whether  the  principles  on  which 
the  case  was  disposed  of  are  correct  or  not. 

Inhere  is  no  dispute  but  that  the  work  recovered  for 
was  done  on  the  building  which  the  defendant  had 
agreed  by  written  contract  to  erect,  and  for  the  pur- 
poses of  this  decision  it  must  be  assumed  (for  so  the 
jury  have  found)  that  the  work  recovered  for  was  done 
under  defendant's  directions,  and  that  it  was  not  speci- 
fied in  the  contracts,  specifications  or  plans. 

But,  notwithstanding  all  this,  it  was  under  the  third 
clause  of  the  contract  done  under  and  included  in  the 
contract ;  and,  consequently,  if  the  contract  had  not 
been  fally  performed,  the  plaintiff  was  not  entitled  to 
recover  for  the  work  for  which  he  was  allowed  to  re- 
cover. 

Although  the  defendant  pleaded  the  non-perform- 
ance as  a  bar,  and  attempted  to  plead  damages  sus- 
tained by  that  non-performance  as  a  counter-claim, 
yet  there  having  been  no  motion  made  to  compel  an 
election,  he  was  at  liberty  to  elect  at  the  trial. 

The  fact  that  he,  after  the  court  had  held  that  cer- 
tain work  claimed  for  by  plaintiff  was  not  work  under 
the  contract,  sought  to  avail  himself  of  the  damages 
caused  by  the  breach  as  a  counter-claim,  should  not 
prejudice  him  in  his  right  to  elect  to  use  that  breach  as 
a  bar  when  the  ruling  of  the  court  is  such  as  to  put 
him  on  an  election. 

The  principle  on  which  the  case  was  tried  was 
erroneous,  as  above  stated,  and  the  exception  to  the 
charge  sufficiently  presents  the  error  for  review. 

Judgment  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

Fbeedman,  J.,  concurred. 
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GILBERT  GILES,  Plaintiff  and  Respondent,  v. 
WILTiTAM  AUSTIN,  Defendant  and  Appel- 
lant. 

n.  FOBFEITTTBB,   ReLISF  AGAHreT,  OT  EqUITT. — ^LeASB. 

1.  Whm  equity  will  riot  relieve, 
1.  Where  there  has  been  gross  and  inexcusable  neglect, 
a.  Application  of  principle. 
When  a  lessee,  who  has  covenanted  to  pay  taxes  and  assess- 
ments, leaves  seven  years'  taxes  (ending  with  the  tax  for 
1867)  onpaid,  suffers  a  part  of  the  premises  to  be  sold  for 
the  first  two  years*  taxes,  neglects  to  pay  the  taxes  then 
due  when  notified  in  the  seventh  year  to  pay  the  same, 
and  informed  that  the  lessor  is  unable  to  procure  a  loan  by 
reason  of  their  outstanding,  puts  in  an  answer  to  an  eject- 
ment suit  (commenced  December  10,  1867),  about  four 
months  after  the  commencement  of  the  suit,  alleging, 
among  other  things,  the  payment  of  the  first  two  years* 
taxes,  and  of  divers  other  taxes  and  assessments,  but 
falsely  denying  that  any  taxes  remained  unpaid,  does  not 
redeem  the  portion  sold  until  January  14,  1868,  nor  pay 
the  fourth  year's  tax  until  February  14,  1868,  nor  the  fifth 
year's  until  October  27,  1868,  nor  the  sixth  and  seventh 
years'  until  July  30,  1868,  and  then  on  October  12,  1868 
(before  the  payment  of  the  fifth  year's  taxes),  notifies  the 
lessor  that  he  has  paid  all  taxes  and  assessments  payable 
up  to  date,  asks  for  a  waiver  of  any  technical  forfeiture, 
offers  to  pay  all  rent  due  and  interest  thereon,  and  costs  of 
ejectment  suit,  both  plaintiff's  and  defendant's,  and  on  the 
same  day  commences  an  action  in  equity  to  procure  relief 
from  the  forfeiture  of  the  lease  on  the  terms  mentioned 
in  his  offer,  and  a  perpetual  injunction  against  the  prose* 
cution  of  the  ejectment  action. 

Held^  that  he  was  not  entitled  to  any  relief  in  equity,  the 
only  excuse  offered  by  him  for  his  neglect  and  action 
being  that  he  was  advised  by  his  then  attorney  that  he 
need  not  be  in  a  hurry  to  pay  the  taxes  so  long  as  bis 
lessor  allowed  an  assessment,  which  was  on.  the  premises 
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at  the  time  of  the  execution  of  the  lease,  to  remain  un- 
paid ;  that  he  never  thought  he  was  injuring  anybody  but 
himself  by  the  taxes  being  in  arrears,  and  had  no  intention 
of  injuring  th^  lessor  by  his  delay. 

Leasb  amtatning  covenants  for  payment  hy  lessee  of  taxes  and  a*ses»- 
nunU^andadauseofre-^nXryfoitd^faM^inpaymmt.'    '«  -' 

Questions  Abising  Undbb —  i  /      ,       r     I       ^ 

1,  Can  equity  relieoe  from  a  forfeiture  caused  by  non-payment  of 
taxes  and  assessments  ? 

2.  If  it  can,  wiU  an  action  in  equity  He  infa^  of  the  lessee  after  an 
action  cf  ^eetmeni  based  on  such  forfeiture  has  been  commeinced 

by  the  lessor  ?  ,      ,       .     i 

Both  these  questions  discussed  ably  by  the  counsel,  and  tiie 
latter  one  discussed  by  one  of  the  judges,  but  neither  decided. 

Before  Babbour,  Ch.,  J.,  M!onkll  and  Jui^,  JJ- 

Decided  December  81,  1871. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
entered  npon  the  report  o|  a  referee.  The  case  is  as 
follows : 

In  April,  1859,  a  lease  was  executed  by  and  ,between 
the  defendant  and  the  plaintiff;  whereby  th©  former 
demised  and  let  to  the  latter  certain  lots  of  land,  with 
the  buildings  thereon,  in  'this  city,  for  the.  term  of 
twenty-one  years,  from  May  1,  1859,  at  an  annual  rent 
of  two  thousand  eight  hundred  dpUai:s,  payable 
quarterly,  which  the  lessee  covenanted  and  agreed  to 
pay,  as  well  as  all  taxes  and  assessments,  as  the  same 
should  become  due  and  payable  ;  and  the  lease  further 
provided  that  if  defatilt  should  be  made  by  the  lessee 
in  any  of  the  covenants  to  be  by  him  performed,  then 
it  should  be  lawful  for  the  lessor  to  re-enter,  &c. 

In  December,  1867,  the  lessor  brought  an  action  of 
ejectment  against  the  lessee  and  three  other  persons, 
who  were  tenants  under  him,  to  recover  possession  of 
the  premises,  setting  forth,  in  Ws  complaint,  the  lease, 
with  its  covenants  and  conditions,  and  alleging  that 
the  lessee  had  neglected  and  refused  to  pay  the  taxes 
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for  eetreral  gnccesslye  years,  and  still  refused  and  neg- 
lected to*  pay  the  same,  and  that  he  had  even  suffered 
the  premises  to  be  sold  for  non-payment  of  some  of  the 
taxes  which  he  had  so  covenaiited  and  promised  to  pay 
as  the  same  should  become  due  and  payable,  and  had 
not  redeemed  them  from  such  sale ;  and  the  plaintiff 
claimed,  thereupon,  the  possession  of  the  premises. 
The  defendant  put.  in  an  answer  to  the  complaint  in 
March,  1868,  and  the  cause  was  thereupon  noticed  for 
trial  by  the  plaintiff.  The  answer  in  that  action  ad- 
mitted the  makii^  of  the  lease,  and,  in  effect,  the  fact 
that  the  premises  had  been  sold  for  taxes ;  but  it  alleged 
that  the  plaintiff  was  fully  informed  of  such  sale,  and 
Botwithstauding  .  such,  knowledge,  thereafter,  several 
time^-*  received  the  rent  of  the  premises  from  the  lessee. 
The  answer  further  9»Uege^  that  the  plaintiff  had  failed 
to  pay  certBLin  assessments,  upon  the  property  which 
had  been  made  and  confirmed  before  the  date  of  the 
leaser,  and  which  the  lessor  had  covenanted  to  pay ;  it 
also  denied  all  other  averments  contained  in  the  com- 
plaint^ and  prayed  that  the  complaint  be  dismissed, 
with  costs. 

On  October  12,  1868  (about  two  months  after  the 
commencement  of > the  action, in  ejectment),  the  lessee 
served  on  the  lessor  a  notice  that  he  had  paid  aU  the 
taxes  and  a$sessments  on  the .  property,  and  offered  to 
-pBij  Mm  all  reat  in  arrear,  with,  interest,  together  with 
the  costs  ol  all  the  parties  in  the  ejectment  suit ;  and, 
on  the  same  dagir,  the  lessee  commenced  this  action, 
and  obtained  therein  an  injunction  restraining  the 
lessor  from  prosecuting  his  action  of  ejectment,  until 
-the  detetminatiouri^f  this  suit    < 

'  Im  his  complaint  in  this  action  the  plaintiff  sets  out 
the  lease,  with  its  covenants,  &a,  and  states  the  insti- 
tution of  and  proceedings  in  the  ejectment  suit,  and 
admits  t^at  some  taxes  and  assessments  remained  un- 
paid when  that  action  was  commenced,  but  alleges 
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that  he  always  designed  to  pay  them  and  had,  in  fact, 
paid  them  before  the  commencement  of  his  snit,  sets 
forth  his  offer  to  pay  rent,  costs,  &c.,  and  demands 
that  npon  his  paying  or  tendering  payment  of  such 
costs,  rent,  &c.,  he  be  relieved  from  the  forfeiture,  and 
that  the  defendant  be  perpetually  enjoined  against 
further  prosecuting  his  action  in  ejectment.  The 
answer  was  served  about  October  27,  1868,  and  on 
June- 12,  the  action  was  referred  to  a  referee  to  hear 
and  determine. 

Upon  the  trial  it  appeared  that  when  the  action  of 
ejectment  was  commenced,  the  following  taxes  and  as- 
sessments were  outstanding  and  unpaid : — 

For  an  assessment  in  1859 $40  00 

**               ''           "  1857 221  00 

For  taxes  of            .   1861 70  06 

''            ''                   1862 60  70 

•*            "                    1864 75  00 

''            "                    1865 104  66 

"            "                    1866 874  00 

"            "                    1867 1,20150 

$2,646  91 

besides  interest  thereon,  at  the  rate  of  twelve  per 
cent,  per  annum ;  of  which  amount  two  thousand  three 
hundred  and  fifty  dollars  and  ninety-one  cents  besides 
interest,  remained  unpaid  when  the  answer  in  the  eject; 
ment  suit  was  served,  and  that  one  hundred  and  four 
dollars  and  sixty-five  cents  remained  unpaid  at  the 
time  this  suit  was  commenced.  It  also  appeared  that 
a  portion  of  the  premises  was  sold  in  1866,  for  the 
taxes  of  1861  and  1862,  for  two  hundred  and  six  dol- 
lars and  twenty-one  cents,  but  that  it  was  redeemed  by 
the  lessee  from  such  tax  sale  after  the  ejectment  suit 
was  commenced,  and  before  issue  joined ;  and  that  all 
the  taxes  and  assessments  were  paid  before  the  trial  of 
this  action.    The  assessment  of  1859  was  paid  February 
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14,  1868,  and  that  of  1867  was  paid  October  10,  1868. 
The  taxes  of  1861,  1862  and  1863,  were  paid  October, 
1864,  except  the  tax  on  a  rear  lot ;  those  of  1864  on  Feb- 
ruary 14, 1868  ;  those  of  1865  on.October  27, 1868  ;  those 
of  1866  and  1867  on  July  30,  1868 ;  the  tax  on  the  rear 
'    lot  above  mentioned  for  1863,  was  paid  November, 

1867,  that  lot  was  sold  for  the  taxes  of  1861  and  1862, 
but  was  redeemed  and  the  tax  paid  June  14,  1868. 
It  was  also  shown  that  the  plaintiffs  written  offer  to 
I)ay  costs,  &c.,  and  request  to  be  permitted  to  redeem 
the  term  from  the  forfeiture,  was  served  on  October  12, 

1868,  being  the  day  on  which  the  summons  in  this  ac- 
tion was  served,  and  more  than  nine  months  after  the 
commencement  of  the  action  in  ejectment.  The  defend- 
ant aJso  proved  upon  the  trial  that  he  gave  the  lessee 
notice  that  the  taxes  and  assessments  were  unpaid  and 
requested  him  to  pay  the  same,  before  the  ejectment 
suit  was  instituted,  and  at  the  same  time  told  him  that 
his  failure  to  pay  them  prevented  the  lessor's  obtaining 
a  loan  of  twenty  thousand  dollars  upon  the  property, 
and  that  unless  they  were  paid,  the  latter  would  bring 
an  action  of  ejectment  against  him. 

On  the  trial  of  this  action  plaintiff  testified  that  he 
was  advised  by  a  lawyer  not  to  be  in  a  hurry  to  pay 
his  taxes  and  assessments  so  long  as  the  lessor  let  so 
much  be  in  arrear ;  that  he  never  thought  he  was  injur- 
ing anybody  but  himself  by  the  taxes  being  in  arrear  ; 
and  that  he  had  no  intention  of  injuring  the  lessor  by, 
his  delay  in  making  payment. 

Upon  the  opening  of  the  case  for  trial  the  defend- 
ant's counsel  moved  to  dismiss  the  complaint  upon  the 
ground :  iirstj  that  the  cause  of  action^  if  any  existed^ 
was  available  as  an  equitable  dtfense  to  the  ejectment 
suity  and  must  be  set  up  by  answer  in  that  suit  /  and, 
second^  that  an  action  for  an  injunction  cannot  now 
be  maintainsd  to  stay  the  prosecution  of  another  ac- 


176  GILES  9.  AUSTIN. 

Appellant's  points. 


tton  in  the  same  donrt; — wMch  motion  was  denied, 
and  the  counsel  for  the  defendant  duly  excepted. 

On  the  submission  of  the  cause  upon  the  pleadings 
and  proofs,  as  above,  the  referee  held,  as  matter  of 
law,  thdt  the  covenant  in  the  lea^  for  the  payment  of 
taxes  and  assessments  was  only  a  covenant  for  the  pay- 
ment of  money,  and  that  the  lessee  ought  to  be  relieved 
from  the  lessor's  right  of  forfeiture  which  had  attached 
because  of  the  failure  of  fhe  former  to  make  such  pay- 
ments at  the  several  times  required  by  the  lease ;  and 
he  thereupon  decided  that  the  plaintiff  was  entitled  to 
a  judgment  perpetually  enjoining  and  restraining  the 
defendant  from  further  prosecuting  his  action  of 
ejectment^  upon  the  plaihtlflE's  paying,  or  tendering  to 
the  defendant  all  the  costs  of  the  action  in  ejectment 
and  of  this  suit,  with  all  the  back  rents  and  the  interest 
thereon,  wit^kin  thirty  days  after  the  7iotice  to  him 
from  the  lessor  of  ihe  judgment  in  this  action^  and 
of  a  time  and  place  where  the  latter  wovZd  be  in  at- 
tendance to  receive  the  same;  or  at  such  time  as  the 
plaintiff  should  elect,  if  he  should  not  choose  to  wait 
for  such  notice ;  and  the  judgment  appealed  from  was 
thereupon  entered,  in  accordance  with  such  decision. 

iTiomas '  B.  Browning^  of  counsel  for  appellant, 
urged  :-^I.  This  action  cannot  be  maintained.  The 
referee  should  have  granted  the  motion  to  dismiss  the 
complaint.  The  matters  alleged  in  the  complaint  are 
only  available  as  an  equitable^  defense  to  the  ejectment 
suit.  (1.')  The  defendant  may  set  forth  by  answer  as 
many  defenses  .  .  .  as  he  may  have,  whether  they  be 
such  as  have  heretofore  been  denominated  legal  or 
equitable,  or  both  ((7oefo,  §  160).  (2.)  The  word  may 
means  must  (a.)  Dobson  t?.  Pearce,  12  N.  T.  156; 
Crary  v.  Gfoodman,  Id.  266  ;  Foot  v.  Sprague,  12  How. 
Pr.  S56 ;  Auburn  City  Bank  v.  Leonard,  Leonard  t. 
Auburn  City  Bank,  20  Id.  193 ;  Arndt  v.  Williams, 
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16  Id.  214 ;  Bowers  v.  Talmadge,  16  Id.  325  ;  Grant  v. 
Qaick,  5  Sand/.  612).  The  case  of  Haire  v.  Baker,  1 
Seld.  351,  was  sustained  only  on  the  ground  that 
the  plaintiff  demanded  affimative  relief  ;  the  case  being 
decided  in  1851,  and  the  amendment  giving  affirmative 
relief  to  a  defendant  being  made  in  1852.  Siemon  v. 
Schurck,  29  If.  Y.  598,  was  sustained  because  the 
relief  demanded  required  the  presence  of  new  parties, 
(ft.)  The  judgment  or  decree  of  a  court  of  competent 
jurisdiction  is  not  only  final  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the 
parties  n^lect  to  litigate  in  the  canse,  and  which  they 
might  have  had  decided  (Bruen  t).  Hone,  2  Barb.  586  ; 
Southgate  v.  Montgomery,  1  Paige^  41 ;  Canfield  v. 
Monger,  12  Johns.  347 ;  Hays  v.  Reese,  34  Barh.  351  ; 
Harris  v.  Harris,  36  Id.  88  ;  Leonard  v.  Auburn  City 
Bank,  ante.  It  is  conclusive  upon  every  question  in- 
volved in  the  plaintiff's  right  to  recover.  Davis  v. 
Tallcot,  12  N.  7.  1846 ;  BalUnger  v.  Craige,  31  Barh. 
534).  **The  question  in  an  action  is  not  whether  the 
plaintiff  has  a  legal  right  or  an  equitable  right,  or  the 
defendant  a  legal  or  equitable  defense  against  the  plain- 
tiff's claim  ;  but  whether,  according  to  the  whole  law  of 
the  land  applicable  to  the  case,  the  plaintiff  makes  out 
the  right  which  he  seeks  to  establish,  or  the  defendant 
shows  that  the  plaintiff  ought  not  to  have  the  relief 
sought  for"  (Crary  v.  Goodman,  ante).  If  judgment 
had  been  rendered  in  the  ejectment  suit,  that  judgment 
must  have  affirmed  that  there  were  no  equitable  circum  • 
stances  entitling  the  plaintiff  in  this  action  to  relief.  It 
would  therefore  have  been  a  bar  to  this  action,  (c.)  Be- 
fore the  Code  the  rale  was  that  no  relief  in  equity  could 
be  had  against  proceedings  at  law  where  a  party  had 
been  guilty  of  laches  in  not  making  a  legal  defense,  or 
where  the  defense  was  not  available  by  reason  of  his 
own  neglect  (Smith  v.  Lowry,  1  Johns.  Ch.  320 ;  Penny 
V.  Martin,  4  Id.  566 ;  Murray  v.  Graham,  6  Paige^  622 ; 
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Vilas  V.  Jones,  1  Comst.  281-282).  Legal  and  equitable 
defenses  being  now  equally  available,  it  follows  that 
unless  some  reason  exists  other  than  the  plaintiff's 
neglect,  why  he  did  not  set  up  the  matters  in  his  answer 
to  the  ejectment  suit,  then  this  action  cannot  be  main- 
tained, {d,)  Cess  ante  ratione  legis,  cess  at  et  ipsa  lex. 
The  only  ground  upon  which  courts  of  equity  formerly 
allowed  an  injunction  to  restrain  proceedings  at  law, 
was  the  inability  of  courts  of  law  to  grant  relief  (Grant 
7).  Quick,  5  Sandf.  613 ;  Dederick  v.  Hoysradt,  4  How. 
Pr.  362).  {e.)  The  law  discourages  a  multiplicity  of 
actions.  (/.)  Garner  v.  Hannah,  6  Dioer^  262,  is  the 
only  case  opposed  to  these  principles.  The  parts  of 
the  opinion  holding  that  relief  can  be  given  as  well 
after  as  before  judgment,  and  a  second  action  to  obtain 
relief,  will  lie,  are  only  dicta.  The  case  cannot  be 
maintained.  (3.)  If  the  matters  alleged  in  the  com- 
plaint afford  any  ground  for  relief,  then  they  constitute 
an  equitable  defense.  An  equitable  defense  is  any 
matter  which  before  the  Code  could  have  authorized  an 
application  to  the  court  of  chancery  for  relief  against  a 
liability  (Dobson  v.  Pearce,  12  JN.  T.  166  ;  Leonard  t. 
Auburn  City  Bank,  20  How.  Pr.  195 ;  Traphagen  v. 
Traphagen^  40  Barb.  538 ;  Hunt  t.  Farmers'  Loan  & 
Trust  Co.,  8  How.  Pr.  418).  (4.)  The  parties  to  both 
actions  are  the  same.  The  word  "parties''  iu'iludes 
*' privies''  (Goddard  v.  Benson,  15  Abb.  Pr.  191). 
(5.)  The  plaintiff  asks  for  no  affirmative  relief— only  an 
injunction,  which  answers  the  same  purpose  as  a  de- 
fense at  law.  (6.)  The  plaintiff  can  have  all  the  relief 
he  desires  in  the  ejectment  suit ;  this  action  therefore 
cannot  be  maintained. 

II.  The  plaintiff  is  entitled  to  no  relief  in  equity. 
The  rule  is  that  equity  will  not  relieve  against  a  forfeit- 
ure incurred  by  a  breach  of  covenant,  other  than  a 
covenant  for  the  payment  of  money  (some  authorities 
restrict  relief  to  covenants  for  the  Davment  of  rentj, 
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where  the  breach  is  willful  or  where  precise  compensa- 
tion cannot  be  made.  But  where  the  stipulation  is  in- 
tended as  a  mere  security  for  the  payment  of  money 
the  court  will  relieve  (De  Scarlett  v.  Denett,  9  Mod. 
22  ;  Eaton  v.  Lyon,  3  Ves.  692 ;  Hill  v.  Barclay,  18  Id. 
65 ;  Rolfe  v.  Harris,  2  Price^  210,  note ;  Reynolds  v. 
Pitt,  Id.  22;  Bracebridge  x.  Buckley,  Id.  210; 
White  V.  Warner,  2  Merivale^  459 ;  Livingston  "o. 
Tompkins,  3  Johns.  Ch,  431  ;  Baxter  7).  Lansing,  7 
PaigCj  352  ;  Green  v.  Bridges,  4  Sim.  96 ;  Gregory  v. 
Wilson,  9  Bare^  689 ;  Wadman  v.  Calcraft,  10  Ves.  .66 ; 
Hancock  v.  Carlton,  72  Mass.  58 ;  Roberts  v.  Geis,  2 
DoZt/j  640.  (G^amer  v.  Hannah,  6  Duer^  273,  states  the 
principle,  but  misapplies  it.  The  earlier  cases,  followed 
by  Sanders  v.  Pope  (12  Ves.  282),  and  Davis  v.  West 
(Id.  474),  held, that  relief  would  be  given  in  all  cases  if 
compensation  could  be  made ;  but  these  have  been 
overruled  (See  Bracebridge  v.  Buckley,  and  Hill  v. 
Barclay,  ante).  In  Rolfe  v.  Harris,  antej  it  is  said 
that  the  decision  in  Sanders  v.  Pope  is  founded  rather 
on  dicta  than  authories,  and  goes  farther  than  the 
authorities  warrant  But  there  is  no  case  in  which 
relief  has  been  given,  unless  there  could  be  complete 
compensation.  (1.)  A  covenant  to  pay  taxes,  &c.,  is 
not  a  covenant  to  pay  money  within  the  meaning  of 
the  authorities  :  it  is  a  covenant  for  the  preservation  of 
the  inheritance,  (a.)  A  covenant  to  pay  money  is  one 
in  which  money  is  the  thing  to  be  received  and  enjoyed 
by  the  covenantee^  and  in  which  the  only  effect  of  its 
breach  is  the  inconvenience  to  the  covenantee  in  not 
receiving  the  money  at  the  proper  time  ;  which  incon- 
venience is  r^arded  as  fully  compensated  by  the  pay- 
ment of  interest.  The  reason,  too,  why  equity  relieves 
in  such  cases,  is  that  the  right  of  re-entry  is  only  a 
security  for  the  payment.  But  where  money  is  used 
only  as  an  instrument  for  the  accomplishment  of  some 
ulterior  purpose — as  a  means  t6  an  end— and  the  injury 
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resulting  from  its  breach  is  not  limited  to  interest, 
there  the  covenant  is  not  for  the  i)ayment  of  money. 
This  is  sustained  by  all  the  authorities.  (J.)  A  cove- 
nant to  pay  taxes  is  one  in  which  money  is  used  only 
as  an  instrument  to  procure  their  discharge,  and  to 
preserve  the  inheritance  from  a  sale  for  their  non-pay- 
ment. The  injury  to  the  landlord  arising  from  its 
breach  is  not  limited  to  interest ;  he  does  not  receive 
either  principal  or  interest.  The  only  advantage  de- 
rived by  him  from  the  performance  of  the  covenant,  is 
the  protection  of  his  property.  It  is  like  a  covenant  to 
lay  out  money  in  repairs,  or  a  covenant  to  insure.  In 
both  of  these,  money  is  used  only  as  an  instrument, 
(c.)  But  in  covenants  for  the  payment  of  money,  the 
right  of  re-entry  is  a  security  for  its  payment.  But 
where  the  breach  attacks  and  will  eventually  de- 
stroy the  security,  the  covenant  is  siuely  not  one 
to  pay  money  within  the  meaning  of  the  rule.  (2.) 
The  plaintiff's  breach  of  covenant  has  been  willfuL 
Willfalness  does  not  consist  in  the  intention  to  do 
wrong.  Nor  does  an  honest  belief  that  one  is  doing 
right  excuse  the  act  (People  v.  Brooks,  1  Den.  469). 
Willfulness  is  the  absence  of  inevitable  accident, 
whether  the  party  be  asleep  or  awake.  Unintentional 
neglect  is  willfulness  (EUiott  v.  Turner,  13  Sims.  477  ; 
Eaton  V.  Lyon,  3  Ves.  692  ;  Rolfe  v.  Harris,  2  Price, 
210 ;  Gregory  v.  Wilson,  9  Harey  689).  The  advice 
of  counsel  is  no  excuse  (Hunt  v.  Rousmaniere,  8 
Wheat.  174  ;  McDaniel  v.  Bank  of  Rutland,  29 
Vt  230.)  The  plaintiffs  only  excuse  for  the  breaches, 
is  his  own  negligence ;  for  his  persistent  neglect 
to  perform  his  covenants,  his  own  determination 
and  the  advice  of  Simms  after  the  commencement 
of  the  ejectment  suit.  (3.)  There  can  be  no  com- 
plete compensatirn  for  the  breach  of  covenant  to  pay 
taxes.  It  is  the  landlord  who  is  injured,  and 
to  him  comi)en8ation  must  be  made.    What  is  the 
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measure  of  damage  t    (a.)  Interest  is  not  the  rule  be- 
cause the  principal  is  not  payable  to  landlord,  and  in- 
terest follows  the  principal.    (&.)  But  there  must  be 
some   compensation  in  damages,  and  some  rule  by 
which  the  damages  are  to  be  measured,  or  equity  will 
refuse  relief.     "  This  court  never  relieves  but  in  such 
cases  where  it  can  give  some  compensation  in  damages, 
and  where  there  is  some  rule  to  be  the  measure  of  dam- 
ages to  avoid  being  arbitrary"  (Wafer  v.  Mocato,  9 
Mod.  112.)    In  Peachy  v.  Duke  of  Somerset,  1  Strange^ 
447 ;  Rolfe  v.  Harris,  Id.  210,  the  rule  is  similarly  stated, 
(c.)  It  makes  no  difference  that  the  court  6annot  see 
that  there  has.  been  any  substantial  loss  in  money,  or 
believes  that  there  has  been  none.    Equity  can  only  in- 
terfere where  it  can  determine  the  precise  injury,  and 
can  give  precise  compensation  for  it  by  the  payment  of 
money  (EUiott  v.  Turner,  13  81ms.  483 ;  Bracebridge  v. 
Buckley,  ante;  Atkyns  v.  Kinnier,  4  ExcJieq.  776). 
In  covenants  to  insure,  there  can  be  no  loss  if  there  is 
no  fire,  nor  in  convenant  not  to  assign  can  there  be  a 
loss,  for  the  landlord  has  a  double  security,  but  in  such 
cases  equity  always  refuses  relief,    {d.)  But  it  has  been 
shown  that  a  covenant  to  pay  taxes  is  a  covenant  for 
the  preservation  of  the  inheritance,  that  its  breach 
tends  to  the  prejudice  of  the  inheritance,  and  will 
ripen  into  right — a  lease  of  the  premises  for  a  long 
term  of  years — and  it  is  well  settled  that  in  aU  such 
cases  the  damages  cannot  be  estimated,  for  there  is  no 
role  by  which  the  damages  can  be  measured  (Rolfe  v. 
Harris,  Reynolds  v.  Pitt,  Hill  v.  Barclay,  Bracebridge 
v.  Buckley,  Green  v.  Bridges,  Gregory  v.  Wilson,  De 
Scarlett  v.  Denett,  Wafer  v.  Mocato).    The  defend- 
ant has    suffered  the   risk  of  the  loss  of  his  prop- 
erty, as  weU  as  the  interest  on  twenty  thousand  dol- 
lars, which  is  only  a  portion  of  the  injury.    The  time 
in  which  to  redeem  from  the  sale  of  1866  had  nearly 
expired.    The  covenant  to  pay  taxes  is  stronger  than 
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any  of  the  other  covenants  for  the  preservation  of  in- 
heritance, for  its  breach  may  occasion  the  loss  not  only 
of  the  buildings,  but  of  the  land  itself.  Money  cannot 
be  given  as  a  compensation  for  the  breach,  for  there  is 
no  rule  by  which  the  amount  can  be  determined*  The 
court  cannot  give  anything  but  money;  there  can, 
therefore,  be  no  compensation,  and  consequently  no 
relief. 

m.  The  danger  of  relief.  To  relieve  in  case  of  a 
breach  of  covenant  of  this  kind,  is  to  surrender  the 
landlord  to  the  mercy  of  his  tenant.  The  security 
which  the  parties  have  fixed  for  the  performance  of  the 
covenant  is  first  destroyed,  and  then  aft^  the  landlord 
has  lost  his  property,  for  the  destruction  of  the  security 
involves  the  loss  of  the  property,  he  is  turned  over  for 
damages  to  perhaps  an  insolvent  tenant. 

Evarts,  Southmayd  <b  Choaie^  attorneys,  and 
Joseph  H.  Choaie^  of  counsel  for  respondent,  urged : — 
I.  The  jurisdiction  in  equity  to  relieve  from  penalties 
and  forfeitures  which  are  inserted  merely  as  security 
for  the  payment  of  money,  so  that  what  the  law  regards 
as  full  compensation  may  be  made  by  the  payment  of 
money  and  interest,  is  weU  established,  and  the  right 
of  the  tenant  to  relief  from  the  forfeiture  on  payment 
of  the  money  and  interest  has  long  been  settted  (2 
Story  Eq.  Jut.  %  1314,  and  cases  cited).  Relief  from 
forfeitures  for  non-payment  of  rent  are  of  every  day 
occurrence  in  England  and  America,  and  the  only 
reason  why  relief  in  the  case  of  forfeiture  for  non-i)ay- 
ment  of  taxes  and  assessments  has  not  been  so  frequent, 
is  because  the  covenant  has  not  been  so  common.  This 
court,  in  Gamer  v.  Hannah,  6  Dtber^  262,  has  furnished 
the  precedent  of  affording  the  same  relief  where  the 
forfeiture  is  for  non-payment  of  assessments  or  other 
taxes  as  of  rents.  The  authority  of  that  case  is  con- 
clusive.   The  only  distinction  is  between  penalties  and 
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forfeitures  which  are  inserted  to  secure  the  perform- 
ance of  some  act  or  thing  for  the  benefit  of  flie  land- 
lord, other  than  the  payment  of  money,  for  the  breach 
of  which,  therefore,  the  mere  payment  of  the  money 
will  not  in  the  contemplation  of  the  parties  be  a  com- 
plete compensation,  where  equity  will  not  interfere, 
and  the  case  of  covenants  to  pay  money,  where  if  the 
money  is  paid,  the  landlord  gets  all  he  ever  designed  to 
have,  and  to  exact  more  would  be  oppression  and 
injustice  on  his  part.  Here  a  court  of  equity  is  bound 
to  interfere.  Covenants  to  repair,  not  to  underlet  or 
assign,  to  insure  and  keep  insured,  not  to  remove 
timber,  &c.,  &c.,  are  of  the  former  ctass.  Covenants  to 
pay  rent,  taxes,  &c.,  are  of  the  latter  (4  Oeo.  II.  c. 
28 ;  Ren.  Laws,  1802-1813  ;  2  Sellons  Ft.  209  ;  Burr. 
614 ;  Wafer  v.  Mocato,  9  Mod.  112 ;  Sanders  v.  Pope, 
12  Yes.  282  ;  Reynolds  v.  Pitt,  19  Id.  134 ;  Peachy  tJ. 
Duke  of  Somerset,  1  Strange,  447  ;  Skinner  v.  Dayton, 
2  JoTiTis.  Ch.  635  ;  S.  C,  17  Johns.  357 ;  Davis  v.  West, 
12  Ves.  282,  475).     • 

IL  The  power  and  duty  of  the  court  to  interfere  for 
the  relief  of  the  plaintiff  against  the  mercDess  op- 
pression of  the  defendant  being  thus  clear,  it  is  no 
answer  to  the  plaintiffs  action  to  say  that  possibly  the 
relief  asked  for  might  have  been  secured  by  a  motion 
for  a  stay  in  the  ejectment  suit,  (a.)  The  authority  of 
this  court  in  Gamer  t>.  Hannah,  supra,  gives  to  the 
tenant  in  such  case  the  election  of  remedies,  whether  to 
proceed  by  motion  or  by  filing  his  bill,  as  the  exigen- 
cies of  the  case  may  require.  (J.)  It  is  not  a  case  of  a 
party  having  a  complete  equitable  defense  in  a  suit  at 
law,  resorting  to  a  bill  in  equity,  merely  to  stay  pro- 
ceedings in  that  suit.  He  had  no  defense  in  the  action 
at  law.  The  forfeiture  had  been  incurred,  and  could  not 
be  denied.  Willingness,  or  a  desire  to  pay  the  taxes 
and  assessments  in  arrear,  or  even  the  actual  payment 
of  them,  as  here,  by  the  tenant,  after  the  commence 
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ment  of  the  ejectment  suit,  was  no  answer  to  the  allega- 
tions of  forfeiture  then  made.  It  was  matter  purely 
supplemental,  dependent  on  the  discretion  of  the  courts 
on  a  motion.  In  such  a  position  there  is  no  rule  or  au- 
thority that  prohibits  the  defendant  from  himself  resort- 
ing to  equity  for  relief,  (c.)  The  party  so  situated  is 
not  to  be  put  to  the  peril  of  staking  his  fate  upon  a 
motion,  wherein  he  may  be  outswom,  and  that  falsely, 
by  his  adversary.  He  has  a  substantial  and  recognized 
right,  and  is  entitled  to  the  established  and  usual  rem- 
edy to  enforce  that  right.  He  is  entitled  to  a  trial  upon 
the  merits  of  his  application  for  relief,  upon  which  the 
ordinary  rules  of  evidence  shall  be  applied,  and  the  safe- 
guard of  crobs-examination  secured,  and  where  he  may 
have  his  appeal  on  the  law  and  the  fact,  and  may  not  be 
concluded  by  the  exercise  of  the  discretion  of  a  judge 
at  chambers  on  affidavits.  A  careful  examination  of 
the  conflict  of  evidence  in  this  case,  will  show  the  value 
and  importance  of  the  right  of  the  tenant  to  go  into 
equity,  (d. )  The  entire  fitness  and  propriety  of  open- 
ing the  forfeiture  in  this  case  is  self-evident.  The  taxes 
had  been  left  unpaid,  partly  from  mere  improvidence, 
the  tenant  considering,  as  the  referee  finds,  that  the 
delay  was  immaterial,  and  that  there  was  no  need  of 
promptly  paying  them,  and  partly  from  a  notion  that 
as  long  as  the  landlord  chose  to  leave  a  much  older 
assessment  unpaid  and  undischarged,  it  would  do  no 
harm  to  leave  the  latter  assessment  in  the  same  condi- 
tion. When  called  to  account  by  the  ejectment  suit,  he 
pays  all  the  taxes  and  assesments,  notifies  the  landlord, 
and  tenders  rent,  interest  and  costs,  and  still  the  land- 
lord refuses  to  raise  the  technical  forfeiture ;  but,  hav- 
ing got  all  that  he  was  entitled  to,  seeks  to  punish  the 
tenant  by  extorting  from  him  his  investments  in  the 
demised  premises,  found  by  the  referee  to  be  worth 
forty-two  thousand  five  hundred  dollars,  and  his  pro- 
spective profit  of  rents,  one  hundred  thousand  dollars 
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more,  {e.)  Judge  Story,  in  treating  of  the  subject, 
woDid  seem  to  have  had  this  case  and  these  parties  in 
mind  (2  Eq.  Jut.  %  1316). 

Barboitr,  Ch.  J. — ^The  judgment  seems  to  be  erro- 
neous in  form.  It  ought,  probably,  to  have  directed 
the  plaintiff  to  i)ay  the  money  into  court,  in  case  the 
defendant  should  decline  to  receive  it,  instead  of  re- 
quiring him  to  forfeit  or  endanger  his  right  of  appeal 
by  accepting  the  amount  awarded  to  him  in  the  judg- 
ment, or  to  hazard  the  ultimate  recovery  of  the  money 
80  awarded,  by  refusing  to  receive  it  when  tendered  to 
him.  But,  as  no  point  is  made  by  the  appellant's 
counsel  upon  that  question,  it  is  not  necessary  for  us 
to  consider  it  further. 

In  former  times,  the  right  of  a  lessee  to  invoke  the 
interposition  ctf  a  court  of  equity  in  matters*  of  this 
character,  was  founded  upon  the  necessity  of  the 
case.  It  was  because  the  defendant  in  an  action 
of  ejectment,  brought  to  enforce  a  covenant  of  for- 
feiture, was  wholly  remediless  at  law,  and,  therefore, 
courts  of  equity  would  entertain  jurisdiction  of  his 
suit,  founded  upon  sufllcient  facts,  for  the  purpose  of 
administering  justice  between  the  parties  according  to 
the  benign  principles  of  equity  and  good  conscience. 
The  one  hundred  and  fiftieth  section  of  the  Code,  how- 
ever, now  permits  a  defendant  to  **  set  forth  by  answer 
as  many  defenses  and  counter-claims  as  he  may  have, 
whether  they  be  such  as  have  heretofore  been  denom- 
inated legal  or  equitable,  or  both;"  and,  of  course,  a 
suit  of  this  character  is  not  necessary  for  the  protec- 
tion of  the  equitable,  or  any,  rights  of  a  tenant  against 
whom  an  action  of  ejectment  has  been  brought  by  his 
landlord  to  obtain  possession  of  the  demised  premises 
because  of  a  violation  of  the  covenant  of  the  former  to 
pay  taxes  and  assessments.    If  he  is  entitled  to  any 
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relief  in  equity,  lie  may  obtain  it  by  means  of  a  proper 
answer  in  the  ejectment  suit  itself. 

It  is  true,  the  taxes  and  assessments  whicli  the  ten- 
ant in  this  case  had  undertaken  to  pay  were  not  only 
unpaid  when  th^  action  in  ejectment  was  commenced, 
but  still  remained  unpaid  at  the  time  the  answer  was 
put  in.  But  that  was  his  own  fault.  Surely,  he  was 
not  entitled  to  any  greater  favor  because  of  that  further 
failure  by  him  to  perform  his  legal  obligation ;  nor  was 
it  necessary  for  him  to  institute  this  action  for  the  pur- 
pose of  setting  up  the  equities  acquired  by  him  by 
reason  of  such  payment  of  taxes,  &c.,  pendente  lite. 
For,  if  those  payments  operated  as  an  equitable  re- 
lease and  discharge  of  the  term  from  the  legal  forfeit- 
ure which  had  been  incurred  because  of  the  previous 
failure  of  the  lessee  to  perform  his  covenant,  they 
would  have  constituted  a  perfect  defense  to  the  action 
of  ejectment  if  duly  set  forth  in  a  supplemental  an- 
swer ;  and,  in  that  case,  certainly,  the  defendant  then 
would  have  been  entitled,  upon  a  proper  motion,  to  an 
order  permitting  him  to  put  in  such  an  answer. 

Assuming,  then,  as  may  well  be  done,  that  the 
plaintiff  here  might  have  asserted  and  jjrotected  his 
equitable  rights  to  the  fullest  extent  in  the  action  of 
ejectment^  and  that  this  suit  was,  therefore,  wholly 
unnecessary  and  improper,  we  may^  without  pausing 
to  inquire  whether  the  complaint  here  ought  not  to 
have  been  dismissed  for  that  reason  alone,  next  con- 
sider the  question  whether  the  bringing  and  prosecu- 
tion of  this  suit  by  the  plaintiff  therein,  did  not,  under 
the  facts  and  circumstances  of  the  case,  constitute  such 
a  violation  by  him  .of  the  fundamental  principles  of 
equity  as  ought  to  deprive  him  of  any  equitable  right 
he  might  otherwise  have  had  to  the  relief  prayed  for. 

Saying  nothing  of  the  omission  of  the  lessee,  for 
several  years,  to  pay  the  assessments  and  taxes,  it  was, 
obviously,  his  duty  as  an  honest  man,  to  pay  all  the 
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back  taxes  and  assessments  and  to  redeem  the  prop- 
erty from  the  tax  sales  which  had  been  had,  immedi- 
ately upon  and  after  the  commencement  of  the  action 
of  ejectment.    If  he  had  done  that,  the  lessor's  prop- 
,  erty  would  have  been  released  firom  the  dangerous  liens 
upon  it,  and  he  could  have  used  it  for  the  purpose  of 
obtaining  a  loan,  if  he  desired  to  do  so,  at  once  ;  and  it 
is  possible  that  the  latter  would  then  have  been  willing 
to  release  the  lessee  from  his  forfeiture,  on  proper  terms 
as  to  costs.    If  not,  the  making  of  such  payments, 
within  the  three  months  which  had  elapsed  bejfore  the , 
answer  was  served  and  the  averment  thereof  in  such 
answer,  would  have  left  nothing  to  be  determined  in 
the  ejectment  suit,  except  the  single  question  whether 
the  defendant  ought,  under  the  rules  and  principles 
which  control  the  decisions  of  the  courts  in  equity  in 
such  cases,  to  be  relieved  from  the  forfeiture  which  had 
legally  attached.    But,  instead  of  i)aying  the  back 
taxes  and  assessments  and  redeeming   the  premises 
from  the  tax  sales  immediately  upon  the  commence- 
ment of  the  action  of  ejectment,  the  lessee  suffered 
more  than  three  months  to  pass  away  before  he  put 
in  an  answer,  and  then  falsely  denied  therein  the  fact 
alleged  in  the  complaint,  that  certain  taxes  (other  than 
those  fbr  which  the  premises  had  been  sold)  remained 
unpaid ;  thus  raising  an  issue  by  the  averment  of  a 
denial  which  he,  himself,  proved  upon  the  trial  to  be 
untrue,  and  which  delayed  the  trial  fot  several  months 
more,  and  until  the  cause  could  be  reached  in  its  regu- 
lar order  upon  the  calendar ;  and  it  was  not  until  he 
had  thus  delayed  the  lessor  for  about  ten  months,  dur- 
ing all  which  time  the  premises  remained  charged  with 
the  lien  of  the  unpaid  taxes,  that  he  paid  the  same. 
And,  even  then,  instead  of  obtaining  leave  and  serving 
a  supplemental  answer  setting  up  such  payment  in 
the  ejectment  suit,  where  he  could  have  obtained  all 
the  substantial  relief  to  which  hd  could  be  entitled  in 
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any  action,  he  still  further  delayed  the  lessor  in  ob- 
taining the  determination  of  the  litigation,  by  bringing 
this  unnecessary  suit  and  obtaining  an  injunction  re- 
straining the  latter  from  proceeding  with  his  action  of 
ejectment,  until  this  suit  in  equity  could  be  reached 
upon  the  calendar,  tried,  and  determined. 

Considering  all  these  facts,  thus  stated,  I  have  ar- 
rived at  the  conclusion  that  the  plaintiff  was  not 
entitled  to  any  relief  in  this  action,  and  that  a  judg- 
ment ought  to  have  been  rendered  upon  the  pleadings 
and  proofs  dismissing  the  complaint  with  costs,  upon 
the  ground,  firsts  that  the  suit  was  wholly  unnecessaiy, 
inasmuch  as  the  plaintiff  therein  could  have  obtained 
all  the  relief  to  which  he  was  entitled,  if  any,  by  jpsj- 
ing  the  taxes  and  setting  up  in  his  answer  in  the  ac- 
tion of  ejectment  the  same  facts,  substantially,  which 
form  the  subject  matter  of  his  complaint  here ;  and, 
secondly^  because  the  bringing  of  such  unnecessary 
suit,  the  procuring  of  an  injunction  therein,  and  the 
prosecution  thereof,  under  the  circumstances  above  de- 
tailed, together  with  the  conduct  of  the  plaintiff  in 
delaying  the  determination  of  the  action  of  ejectment 
by  putting  in  an  answer  which  was  untrue,  constituted 
such  breaches  of  the  rules  of  equity  and  good  con- 
science as  deprived  him  of  all  claims  to  equitable  re- 
lief in  this  suit. 

Having  arrived  at  this  conclusion,  it  is  unnecessary 
to  consider  the  question  whether  a  covenant  on  the 
part  of  a  lessee  to  pay  taxes  as  they  become  due  and 
payable,  is  a  covenant  for  the  pajnnent  of  money, 
merely  ;  or  whether  one  who  has  thus  covenanted  and 
who  has  legally  forfeited  his  term  because  of  a  breach 
thereof,  is  entitled  to  relief  in  equity  within  the  princi- 
ple of  adjudicate^  cases. 

The  judgment  should  be  reversed,  and  a  judg- 
ment entered  dismissing  the  complaint,  with  the  costs 
of  the  action  and  appeal. 
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Jones,  J. — I  concur  in  reversing  the  judgment. 
The  laches  and  action  of  the  plaintiff  has  been  such  as 
not  to  entitle  him  to  favorable  consideration  by  a  court 
of  equity. 

I  am  unwilling  to  make  this  case  a  precedent  for 
granting  relief  under  circumstances  of  such  gross  and 
inexcusable  neglect. 

MoxELL,  J. — Dissented.  ^ 

Note. — The  general  term  order  entered  on  above  decision  by  de- 
fendant without  notice  to  the  plaintiff,  reversed  the  judgment  below 
and  dismissed  the  complaint. 

Thereafter  plaintiff  at  a  subsequent  general  term  moved  for  a  re- 
argument,  or,  if  that  was  denied,  for  a  resettlement  of  the  order  en- 
tered so  that  it  should  provide  for  a  new  trial,  instead  of  a  dismissal 
of  the  complaint. 

The  motion  for  a  reargument  was  denied,  and  that  for  a  resettle- 
ment granted. 

The  decision  is  reported,  pott. 


FRANCIS  H.  DTKERS,  Placnttfp  and  Respok-- 
BENT,  7).  LABAN  C.  STUART,  Defendant  and 
Appellant. 

L  CoimuoT  TO  Advance  Monbts  fob  thb  DBVBLOFMEin>  of  an  In- 
VBNTioN,  containing  an  assignment  of  one-half  of  the  invention, 
and  an  agreement  to  repay  the  money  advanced,  if  the  party 
advancing  is  not  satisfied  with  the  practicability  of  the  invention. 
1.  BecMan  of^hyiKe  advancer^  when. 
1.  When  several  machines  have  been  constructed,  none  of  which 
were  such  as  was  contemplated  by  the  contract,  and  plaintiff 
had  never  expressed  satisfaction  with  any  of  them,  but  the  de- 
fendant (the  inventor)  was  himself  dissatisfied  with  them  as 
they  were  constructed,  each  being  set  aside  for  another,  and 
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the  last  one  coodenmed  and  abandoned  by  him,  the  advaneer 
may  rescind  and  reeaver  hack  hi$  adwinees. 
2.  Waiver  of  this  right— v>hat  subsequent  action  does  not  operate  a«. 
The  joiniDg  by  the  advancer  with  the  inventor  in  an  agreeinent 
with  other  parties,  whereby  the  inventor  assigns  to  sucb  other 
parties  a  certain  proportion  of  his  interest,  and  the  advancer  a 
certain  proportion  of  the  interest  obtained  by  him  under  bis 
agreement  with  the  inventor,  and  the  other  parties  agnse  to 
construct  at  their  own  costs  a  suitable  engine,  and  put  it  in 
practical  operation,  and  pay  all  the  necessary  expenses  for 
testing  and  bringing  forward  the  engine  so  as  to  put  it  in 
practical  operation,  and  to  pay  the  inventor  a  certain  weekly 
sum  for  his  personal  expenses,  and  to  pay  out  of  the  first  profits 
of  one-half  of  the  interest  assigned  to  him  a  certain  sum,  a  certain 
proportion  of  that  sum  to  the  inventor,  and  a  certain  propor- 
tion to  the  advancer ;  and  whereby  it  was  agreed  that  none  of 
the  parties  should  part  with  or  dispose  of  any  part  of  their 
interest  in  the  invention,  without  the  consent  and  concurrence 
of  all  the  parties,  does  not  operate  cu  a  waiver  of  the  right  of  re- 
scission by  the  advancer, 
8.  Bestoration  to  the  inventor  of  aU  that  he  has  parted  with  to  the 
plaintiff, 

1.  Under  the  circumstances,  an  ofi^er  before  suit  to  execute  all 
papers  necessary  to  put  the  inventor  in  possession  of  the 
right  to  any  patent  which  the  advancer  might  hold,  is  a  suf- 
ficient compliance  with  the  condition  precedent  of  restoratum, 
4.  Mutual  covenants.    The  principle  governing  them  not  applicable  to 
such  a  case. 
n.  Objection. — Trial. — ^Appeal. 
1.  A  ground  not  taken  at  the  trial  cannot  be  urged  on  appeaL 

Before  Baeboxjr,  Ch.  J.,  Monell  and  Pbeedman,  J  J. 

Decided  March  2, 1873. 

Appeal  from  a  judgment  entered  on  the  report  of  a 
referee. 

The  action  was  to  recover  on  two  causes  of  action : 
flrstj  for  money  advanced,  and  second^  for  expenses 
incurred. 

On  June  20,  1864,  the  plaintiflF  and  defendant  made 
an  agreement,  wherein  the  defendant  assigned  to  the 
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plaintiff  the  one-half  of  a  certain  invented  magnetic 
engine  to  be  used  as  a  general  motive  power,  and  agreed 
to  devote  all  the  time  and  attention  necessary  to  the 
construction  of  a  machine,  for  the  purpose  of  showing 
its  practical  operation,  and  for  the  purpose  of  obtain- 
ing patents  therefor.  The  plaintiff  agreed  to  advance 
one  hundred  dollars  toward  the  construction  of  the 
machine ;  and  if,  on  a  practical  test  of  the  same,  he 
should  be  satisfied  that  the  invention  was  practical  as  a 
motive  power,  he  agreed  to  advance  such  sum  as  might 
be  requisite  for  the  purpose  of  obtaining  patents  for 
the  same,  not  to  exceed  the  sum  of  four  thousand  dol- 
lars, and  such  sum  as  might  be  requisite  for  the  per- 
sonal wants  of  the  defendant,  not  to  exceed  the  sum  of 
one  thousand  dollars. 

'  It  was  further  agreed  between  the  parties  that  if  the 
invention  should  not,  on  a  practical  test,  be  considered 
feasible  by  the  plaintiff,  he  should  not  be  required  to 
make  any  further  advances,  than  the  amount  already 
advanced  by  him,  for  the  construction  of  the  machine. 

And  it  was  further  agreed,  that  if  the  invention  was 
not  patentable,  then  any  advances  made  by  the  plain- 
tiff should  be  repaid  to  him,  with  interest  by  the  de- 
fendant. 

And  it  was  further  agreed,  that  if  the  invention 
should  be  put  in  practical  operation,  then  that  all 
advances  and  expenses  incurred  by  the  plaintiff  should 
be  repaid  to  him,  with  interest,  out  of  the  first  profits 
on  the  sale  of  machines  or  rights  to  construct  the  same 
under  said  invention.  And  it  was  further  agreed  that 
the  plaintiff  should  devote  all  the  time  and  attention 
necessary  to  securing  and  protecting  the  rights  of  the 
parties  thereto,  to  such  invention,  without  any  com- 
pensation therefor. 

And  it  was  further  agreed,  that  neither  of  the 
parties  thereto  should  sell,  dispose  of,  or  mortgage  his 
right  or  share  to  the  invention,  without  having  first 
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offered  the  same  to  the  other,  and  in  no  case,  without 
the  consent  of  the  other  first  had  and  obtained  in  writ- 
ing- 

Under  this  contract,  the  plaintiff  alleged,  that  he 
advanced  to  the  defendant  the  sum  of  one  hundred  and 
seventy-five  dollars,  towards  the  construction  of  the 
exx)erimental  machine,  and  for  the  defendant's  personal 
expenses. 

The  plaintiff  further  alleged,  that  the  defendant 
constructed  a  machine,  which  did  not  prove  satisfactory 
to  the  plaintiff,  and  thereupon,  the  parties  made  another 
agreement,  of  date  of  June  26,  1864,  as  follows : 

**It  is  understood  and  agreed  between  the  parties  to 
the  foregoing  contract,  that,  whereas  a  machine  has 
been  constructed,  which  from  its  imperfection  of  con- 
struction, does  not  fully  illustrate  the  advantages 
claimed  for  it  by  said  party  of  the  first  part  (defend- 
ant). And,  whereas  said  party  of  the  first  part  is 
desirous  that  said  party  of  the  second  part  (plaintiff) 
should  advance  the  necessary  sum  therefor,  and  is  also 
desirous  that  said  party  of  the  second  part  should 
advance  to  him,  the  said  party  of  the  firat  part,  the 
further  sum  of  thirty  dollars  per  week,  until  said 
machine  is  constructed,  for  his  personal  expenses, 
which  several  advances,  the  said  party  of  the  second 
part  is  Willi ug  to  make.  NoWj  in  consideration  of 
such  advances^  the  said  party  of,  the  first  part  cov- 
enants and  agrees^  to  and  with  the  said  party  of  (he 
second  part^  that  if  on  the  construction  of  such  new 
machine^  said  party  of  the  second  part  is  not  satis- 
fied with  the  practicability  of  the  same  as  a  motive 
power  j  said  party  of  the  first  part  will  repay  to  said 
party  of  the  second  party  aU  moneys  heretofore  ad- 
xancedj  and  for  which  receipts  are  given  on  the  other 
sidCy  and  aU  moneys  which  he  may  hereafter  advance 
under  this  agreement 

''And  moneys  advanced  by  said  party  of  the  second 
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jmrt,  and  hereafter  to  be  advanced  in  excess  of  the  one 
hundred  dollars  agreed  to  be  famished  for  bnilding  a 
machine,  shall  be  credited  to  said  party  of  the  second 
part  on  the  amonnt  required  by  tlie  contract  to  be  fur- 
nished for  taking  ont  patents,  nnless  the  same  shall 
have  been  furnished  for  personal  expenses  of  said  party 
of  the  first  part,  in  which  case  they  shall  be  credited  to 
said  party  of  the  second  part  on  the  amount  agreed  to 
be  advanced  for  his  expenses. 

*'  These  credits  are  to  be  made  if  the  machine  proves 
satisfectory  to  said  party  of  the  second  part,  and  is  put 
in  practical  operation." 

Under  this  last  contract  the  plaintiff  alleged  that  he 
had  advanced  five  thousand  and  fifty-eight  dollars  and 
fifty  cents.  He  further  alleged  that  none  of  the  engines 
constructed  were  practicable  as  motive  powers,  and 
that  in  January,  1869,  he  notified  the  defendant,  as 
follows : 

^'New  York,  January  11,  1869. 
*L.  C.  Stuart,  Esq., 

^^Dear  Sir: 

**  As  the  contract  entered  into  by  us,  relative 
to  the  Electro- magnetic  Engine,  gives  me  a  right  to  the 
return  of  the  money  advanced  by  me,  under  the  con- 
tract, if  I  shall  not  be  satisfied  with  the  practicability 
of  the  engine  as  a  motive  power,  I  write  for  the  pur- 
I)ose  of  notifying  you  that  I  am  not  satisfied  with  the 
practicability  of  the  engine  as  a  motive  power,  and  that 
I  claim  my  right  under  the  contract.  I  am  ready  and 
willing,  and  hereby  offer,  to  execute  all  papers  neces- 
sary to  put  you  in  possession  of  the  right  to  any  patent 
which  I  hold. 

"Hoping  the  favor  of  an  early  reply, 

*'I  am,  very  respectfully, 

"Yourobdt.  Servnt, 

**  Francis  H.  Dykers." 

There  was  a  second  cause  of  action  for  money  ex- 
voL.  n— 13 
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pended  by  the  plaintiff  at  the  request  of  the  defendant, 
in  and  about  the  business  of  the  defendant. 

The  defendant  denied  all  the  plaintiff's  allegations 
except  the  making  of  the  contracts. 

Subsequent  to  the  above  agreements,  the  following 
agr^ments  were  made : 

''Agreement  made  this  ninth  day  of  May,  one  thou- 
sand eight  hundred  and  sixty-six,  between  Laban  C. 
Stuart,  of  Mamaroneck,  Westchester  Co.,  New  York, 
and  Francis  H.  Dykers,  of  the  city  of  New  York, 
parties  of  the  first  part,  and  Joseph  Kingsland  and 
Richard  Kingsland,  of  Franklin,  Essex  Co.,  New- 
Jersey,  parties  of  the  second  part.  Whereas,  the  said 
parties  of  the  first  part  are  the  owners  of  a  certain 
invention  of  improvements  in  Electro-magnetic  Engines, 
for  which  letters  patent  have  been  applied  for  to  the 
United  States  Government  by  Laban  C.  Stuart,  one  of 
the  parties  of  the  first  part,  as  inventor,  and  said 
parties  of  the  first  part  are  owners  in  equal  proportions 
of  said  invention. 

"And  whereas,  the  parties  of  the  second  part  are 
desirous  of  purchasing  a  share  of  said  invention,  to  be 
used  in  the  United  States,  and  of  the  patent  which  may 
be  issued  for  the  same  by  the  United  States  Govern- 
ment : 

"  Now,  this  agreement  witnesseth  that  the  said  parties 
of  the  first  part,  for  and  in  consideration  of  the  money 
hereinafter  agreed  to  be  paid  by  the  said  parties  of  the 
second  part,  have  bargained,  sold,  assigned,  transferred, 
and  set  over,  and  do  hereby  bargain,  sell,'  assign,  trans- 
fer and  set  over  to  said  parties  of  the  second  part,  one 
quarter  part  of  said  invention  of  improvements  in 
Electro-magnetic  Engines,  to  be  used  in  the  United 
States,  and  of  any  patent  issued  by  the  United  States 
Government  for  the  same,  or  for  any  improvements  on 
the  same. 

**  To  have  and  to  hold  the  same  to  said  parties  of  the 


DYKERS  V.  STUART.  195 

Statement  of  the  Case. 

second  part,  and  to  their  separate  use  and  benefit  for- 
ever. 

"And  the  said  parties  of  the  second  part,  for  and  in 
consideration  of  the  said  one-qnarter  part  of  said  in- 
vention to  be  nsed  in  the  United  States,  covenant  and 
agree  to  pay  to  said  parties  of  the  first  part,  the  sum  of 
fifteen  thousand  dollars,  as  follows : 

"Twenty-five  hundred  dollars  in  cash.  Forty  dol- 
lars a  week  at  the  end  of  each  week,  and  such  sums  from 
time  to  time  as  may  be  required  for  the  expense  of 
experiments  for  improving  and  advancing  said  inven- 
tion, and  constructing  engines  and  batteries,  or  any 
other  thing  appertaining  to  said  invention,  and  for 
patenting  the  same  in  the  UnitM  States  until  said  vari- 
ous payments  shall  amount  in  the  aggregate  to  the  sum 
of  seven  thousand  dollars. 

"And  the  remaining  ^ight  thousand  dollars  shall  be 
paid  out  of  the  profits  belonging  to  the  one-quarter  of 
said  invention  hereby  sold,  arising  from  the  sale  of 
engines  under  said  invention. 

"And  it  is  understood  and  agreed,  that  if  the  amount 
required  to  put  such  invention  in  a  practical  condition 
for  the  construction  and  sale  of  engines  shall  not 
amount  to  forty-five  hundred  dollars,  that  then  such 
part  of  said  forty-five  hundred  dollars  which  shall  not 
be  so  required,  shall  be  paid  as  well  as  the  eight  thou- 
sand dollars  hereinbefore  referred  to,  out,  of  the  profits 
of  the  one-quarter  hereby  sold. 

"And  it  is  further  undorstood  and  agreed,  that 
neither  of  the  parties  to  these  presents  shaU  dispose  of 
their  shares,  or  any  part  of  the  same,  without  the  con- 
sent and  concurrence  of  the  other  party  hereto. 

"  In  witness  whereof  the  parties  hereto  have  hereunto 
set  their  hands  and  seals  the  day  and  year  above  writ- 
ten. L.  C.  STUART.  [Seal.] 

FRANCIS  H.  DYKERS.  [Seal.] 
JOSEPH  KINGSLAND.  [Seal.] 
RICHARD  KINGSLAND.    [Seal.T' 
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*'  This  Agreement,  made  this  eighth  day  of  April,  one 
thousand  eight  hundred  and  sixty-seven,  between 
Laban  C.  Stuart  of  Mamaroneck,  Westchester  Co., 
New  York, .Francis  H.  Dykers,  of  the  city  of  New 
York,  Joseph  Kingsland,  and  Richardson  Edngsland, 
of  Franklin,  Essex  Co.,  New  Jersey,  parties  of  the 
first  part,  and  Cornelius  H.  De  Lamater,  of  the  city  of 
New  York,  party  of  the  second  part  Whereas,  The 
said  parties  of  the  first  part  are  the  owners  in  the  right 
in  the  United  States  to  an  invention  of  improvements 
in  Electro-magnetic  Engines,  discovered  by  Laban  C. 
Stuart,  and  for  which  an  application  has  been  made  by 
him  for  letters  patent  to  the  United  States  Government 

"And  whereas,  said  right  to  said  invention  in  the 
United  States  is  owned  by  said  parties  of  the  first  part, 
in  the  following  proportions : 

'  Laban  C.  Stuart,  three-eighths  thereof ;  Francis  H. 
Dykers,  three-eighths  thereof;  and  Joseph  Kingsland 
and  Richard  Kingsland  one-quarter  thereof. 

' '  And  whereas,  the  said  party  of  the  second  part  is 
desirous  of  purchasing  one-eighth  of  the  right  in  and 
to  said  invention  in  the  United  States. 

*'Now,  this  agreement  witnesseth,  that  said  parties 
of  the  first  part,  in  consideration  of  the  covenants  on  the 
part  of  said  party  of  the  second  part  herein  contained, 
hereby  bargain,  sell,  assign,  transfer,  and  set  over  unto 
said  party  of  the  second  part,  one-eighth  part  of  the 
right  in  and  to  said  invention  in  the  United  States,  out 
of  their  respective  shares,  in  the  following  proportions : 

**  The  said  Laban  C.  Stuart,  one  eighth  of  his  three- 
eighths  or  three  sixty-fourths;  the  said  Francis  H. 
Dykers  one-eighth  of  his  three-eighths,  or  three  sixty- 
iburths ;  and  the  said  Joseph  Kingsland  and  Richard 
Kingsland  the  one-eighth  of  their  one-quarter  or  two 
sixty-fourths,  making  in  all  eight  sixty -fourths,  or  one- 
eighth  part  of  the  whole  right  in  the  United  States. 

''In  consideration  of  the  same,  party  of  the  second 
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part  covenants  and  agrees  that  he  will,  at  his  own 
proper  cost  and  charge,  construct  an  engine  suitable  to 
be  sold  and  put  in  practical  operation.  The  engine  now 
in  course  of  construction,  or  so  much  thereof  as  shall 
be  considered  suitable  and  proper  to  b©  used,  to  be 
considered  the  engine  so  to  be  constructed  for  that  pur- 
pose, and  to  pay  all  the  necessary  expenses  for  testing 
the  same,  and  for  bringing  the  same  forward,  so  as  to 
be  put  in  practical  operation. 

"  That  he  will  pay  to  Laban  C.  Stuart,  for  his  i)er- 
sonal  expenses,  the  sum  of  forty  dollars  a  week  from 
the  date  of  this  agreement,  until  the  engine  shall  be 
put  in  practical  operation.  That  said  party  of  the 
second  part  will  obtain  free  of  any  charge  whatever  the 
services  of  John  Ericsson,  for  the  purpose  of  develop- 
ing, improving,  and  putting  in  practical  operation  said 
invention,  or  will  use  his  best  endeavors  to  obtain  the 
said  services.  Said  party  of  the  second  part  will  use 
all  his  influence  and  experience  for  the  production, 
putting  in  oj^ration  and  sale  of  all  engines  manufac- 
tured under  said  invention. 

**  Said  party  of  the  second  part  further  covenants  to 
pay  out  of  the  first  profits  of  the  one-half  of  the  one- 
eighth  x>art  hereby  sold  to  him  the  sum  of  five  thousand 
dollars,  to  be  paid  to  said  parties  of  the  first  part  in  the 
following  proportions:  To  Laban  C.  Stuart,  three- 
eighths  thereof ;  to  Francis  H.  Dykers,  three-eighths 
thereof ;  and  to  Joseph  Kingsland  and  Richard  Kings- 
land,  one-quarter  thereof. 

"  And  it  is  understood  and  agreed  that  none  of  the 
parties  hereto  shall  part  with  or  dispose  of  any  part  of 
their  interest  in  said  invention  without  the  consent  and 
concurrence  of  all  the  parties  hereto." 

The  action  was  tried  before  a  referee,  who  made  the 
following  findings  of  fact : 
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"  That  under  the  contract  an  engine  was  constructed, 
and  that  the  plaintiff  advanced  the  sum  of  two  hundred 
and  seventy -five  dollars  to  the  defendant;  that  the 
engine  so  constructed  did  not  folly  illustrate  the  ad- 
vantages claimed  for  it  by  the  defendant,  and  that 
thereupon  the  contract  of  June  25,  1864,  was  made ; 
that  under  the  contract  two  engines  were  constructed, 
and  the  first  of  these,  which  was  originally  constructed 
with  small  magnets,  had  them  replaced  with  large 
ones ;  that  the  last  of  these  engines  was  the  last  engine 
constructed  with  the  money  furnished  by  the  plaintiff ; 
that  the  amount  of  money  advanced  by  plaintiff  under 
the  second  contract  was  four  thousand  seven  hundred 
and  eighty-three  dollars  and  fifty  cents ;  that  when  the 
engine  was  constructed  and  tested,  the  defendant  ap- 
plied to  the  plaintiff  for  more  money  to  construct  an- 
other engine  on  a  different  plan,  which  plaintiff  refused 
to  furnish  ;  that,  subsequently  the  defendant  obtained 
money  from  the  Messrs.  Kingsland,  under  a  contract 
made  with  them  ;  that  plaintiff  received  no  part  of  the 
money  paid  by  the  Kingslauds,  under  that  contract,  for 
his  own  use ;  but  it  was  all  disbursed  for  constructing 
engines,  and  for  defendant's  expenses ;  that  when  all 
that  money  was  exhausted,  a  contract  was  made  with 
one  De  Lamater,  as  none  of  the  engines  were  satisfectoiy 
as  motive  powers ;  that  under  that  contract,  two  en- 
gines were  constructed,  and  they  were  the  last  con- 
structed by  the  defendant ;  that  no  engine,  such  as  was 
contemplated  by  the  second  contract  between  the  plain- 
tiff and  the  defendant,  had  ever  been  constructed  by  the 
defendant ;  that  the  plaintiff  never  expressed  himself 
satisfied  with  the  practicability  as  a  motive  power  of 
any  engine  constructed  by  defendant ;  that  the  plaintiff 
did  express  hopes  of  the  success  of  the  enterprise  ;  that 
the  defendant  was  not  satisfied  with  any  of  the  engines 
constructed ;  but  each  was  successively  set  aside  for 
another,  and  the  last  one  condemned  and  abandoned 
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by  defendant ;  that  patents  were  applied  for  in  the 
joint  names  of  plaintiff  and  defendant,  before  any 
practical  test  of  the  engine  patented  was  had  in  the 
presence  of  plaintiff ;  that  the  plaintiff  was  no  electrician 
or  mechanic,  and  relied,  for  his  information  of  the 
eflBcacy  of  the  engines,  on  the  defendant ;  that  the 
plaintiff  notified  defendant  before  the  commencement 
of  this  action  that  he  was  not  satisfied  with  the 
practicability  as  a  motive  power  of  any  of  the  engines 
constmcted  by  defendant,  and  demanded  the  repay- 
ment of  the  money  advanced  by  him  to  defendant, 
under  the  contract ;  that  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  remained  in 
Paris,  contrary  to  his  (plaintiff's)  intentions,  from 
January  1,  1868,  to  March  18,  1868 ;  that  while  so 
staying  there,  he  necessarily  incurred  expenses  for 
which  he  paid  a  sum  amounting  in  American  currency, 
to  seven  hundred  dollars. 

The  defendant  duly  excepted  to  the  findings  of  fact, 
and  requested  the  referee  to  find  as  a  conclusion  of  law, 
that  the  plaintiff  at  the  time,  and  long  before  the  com- 
mencement, of  the  action,  was  joint  owner  with  the  de- 
fendant and  Joseph  Kingsland,  Jr.,  Bichard  Kings- 
land,  and  Cornelius  H.  Delamater,  of  the  said  inven- 
tion, and  of  the  engines  so  constructed  thereunder. 

The  referee  refused  so  to  find,  and  the  defendant 
excepted. 

Judgment  was  entered  for  the  plaintiff,  and  the  de- 
fendant appealed. 

P.  J.  OagCy  attorney  for  appellant,  and  Christopher 
Fine^  of  counsel,  urged : — I.  That  under  the  conceded 
facts,  the  report  of  the  referee  should  be  set  aside,  the 
judgment  entered  thereon  vacated,  and  a  new  trial 
granted.  1.  Although  the  plaintiff  at  the  time,  had  a 
right,  under  the  contract  of  June  25,  1864,  modifying 
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contract  of  March  26,  1864,  to  demand  a  repayment  to 
him  by  the  defendant  of  the  moneys  he  had  advanced, 
or  might  advance,  under  that  agreement,  ^Hf  on  the 
constriiction  of  snch  new  machine  "  he  was  "  not  soMs- 
Jied  with  the  practicabiZity  of  the  same  as  a  motive 
power,''  yet  the  plaintiff  waived  that  right,  and  es- 
topped himself  from  demanding  back  the  payment  of 
the  money,  by  entering  into  a  partnevship  and  joint 
ownership  with  the  defendant  and  Joseph  and  Kichard 
Kingsland,  and  also  into  another  partnership  with 
these  gentlemen  and  Cornelius  W.  Delamater,  as  he 
did  on  May  9,  1866,  and  April  8,  1867,  and  consented 
to  accept  an  engine  to  he  constructed  by  Mr.  Detor 
mater.  By  these  agreements  the  plaintiff — (1.)  Elects 
to  oxit  as  and  become  a  joint  owner  and  partner  with 
the  defendant,  and  to  share  the  advantages  or  dis- 
advantages of  the  enterprise ;  (2.)  Transfers  to  third 
parties  a  portion  of  his  one-half  interest  as  owner,  and 
also  becomes  partners  with  them,  and  is  to  receive  and 
enjoy  the  various  considerations  therefor ;  and  (3.)  Con- 
sents to  accept  an  engine  to  be  constructed  by  Mr. 
Delamater ;  and  (4.)  Puts  it  out  of  his  power  of  mak- 
ing restoration  to  the  defendant  of  that  which  formed 
the  consideration  of  the  money,  now  sought  to  be 
recovered  by  the  plaintiff.  He  cannot  restore  the  entire 
patents,  invention,  machines,  engine,  &c.,  &c.,  to  the 
defendant.  He  cannot  place  him  in  statu  quo.  And 
that  plaintiff  and  defendant,  in  &ct,  regarded  them- 
selves as  partners. 

II.  Even  if  the  subsequent  contracts  of  May  9, 
1866,  and  April  8,  1867,  between  the  plaintiff  and  the 
defendant,  and  the  Messrs.  Kingsland  and  Delamater, 
respectively,  did  not  operate  as  a  waiver  of,  or  8ui)er- 
sede  the  supplemental  coiitract  of  June  25,  1864,  yet  a 
new  trial  must  be  granted.  Because— 1.  In  each  of 
these  contracts  with  the  Messrs.  Kingsland  and  Dela- 
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mater,  the  plaintiff  expressly  agrees  (in  the  Messrs. 
Kiogsland  contract),   ^Hhat  neither  of  the  parties  to 
these  presents  shall  dispose  of  their  shares  ^  or  any 
part  of  the  same^  without  the  consent  and  concurrence 
of  the  oth^  party  hereto P    And  in  the  Delamater  con- 
tract, that  ''  it  is  understood  and  agreed  that  none  of 
the  parties  hereto  shall  part  with  or  dispose  of  any 
part  of  their  interest  in  said  invention  without  the 
consent  and  concurrence  of  all  the  parties  hereto.^* 
Now  there  is  not  a  word  of  testimony  in  the  whole  case 
showing,  or  tending  to  show,  that  the  plaintiff  ever  ob- 
tained or  has  the  consent  or  concurrence  of  either  of 
the  Messrs.  Kingsland,  or  of  Mr.  Delamater,  to  dispose 
of  his  share,  or  any  part  of  his  share,  or  his  interest, 
or  any  part  of  his  interest,  in  the  said  invention,  &c., 
&c.,  to  the  defendant.    Without  such  consent  and  con- 
currence, he  cannot   transfer  even  his  own  interest 
therein,  much  less  the  one-quarter  of  the  said  inven- 
tion, &c.,  transferred  to  the  Messrs.  Kingsland  by  him- 
self and  the  defendant,  and  the  one-eighth  part  of  the 
same,  transferred  by  himself,  the  defendant  and  the 
Messrs.  Bangsland  to  Mr.  Delamater.    2.  The  plaintiff, 
as  a  lawyer,  of  course  felt  the  necessity  of  restoring 
everything  to  the  defendant  which  had  been  obtained 
fipom  him  before  he  could  even  demand  the  money  back, 
and  therefore,  in  his  complaint,  ignores  the  Kingsland 
and  Delamater  contracts,  and  avers  that  he  is  ready 
and  willing    *    *    to  execute  all  papers  necessary  to 
put  defendant  in  possession  of  the  right  to  any  patent 
which  he  (the  plaintiff)  held.    But  even  this  he  neither 
did,  nor  tendered  even  as  to  his  own  interest,  and  if  he 
had  done  so,  it  would  not  have  been  sufficient^  for  the 
defcTidant  was  equally  entitled  to  the  other  interests, 
and  they  were  all  outstanding^  and  beyond  the  con- 
trol of  the  plairdiff.      *'  Where  a  party  desires  to 
abandon  or  rescind  a  contract^  because  of  some  alleged 
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breach,  &c.,  the  law  requires  him  to  act  with  due 
promptness  in  making  his  election,  and  .  •  lie  will 
not  be  permitted  to  do  so  when  at  the  time  of  the  re- 
scission both  x>^i6s  cannot  he  placed  in  the  ideTiticaZ 
situaiion^  and  cannot  stand  upon  the  same  terras  as 
at  the  time  the  contract  was  made^^  (Hunt  v.  Singer,  1 
Daly^  209,  and  many  cases  cited).  "A  party  to  a  con- 
tract, who  rescinds  it  /or  any  cause^  must  restore  all 
that  he  has  received  under  t<"  (Utter  %.  Stuart,  30 
Barh.  20,  and  many  cases  cited ;  Stoddard  n.  Graham, 
23  How.  Pr.  518).  There  is  no  evidence  of  €7>en  a 
tender  by  the  plaintiff  of  the  retransfer,  &c.,  of  even 
his  own  interests  in  the  invention,  patents,  &c.,  to  the 
defendant,  and,  of  course,  no  tender  of  the  interests  in 
the  Kingslands  and  Mr.  Delamater.  "A  tender  imports 
not  only  a  readiness  and  ability  to  pay  money,  or 
deliver  over  a  deed  or  conveyance,  &c.,  but  also  the 
OAitual  production  of  the  thing  to  be  delivered,  &c." 
(Holmes  v.  Holmes,  12  Barh.  137).  Nothing  like  this 
was  ever  done  or  attempted,  not  even  on  the  triaL 

in.  Even  if  the  agreements  with  the  Messrs.  ELiiigs- 
land  and  with  Mr.  Delaznater  had  never  been  made,  or 
did  not  work  a  waiver  or  estoppel  of  the  plaintiflPs 
present  claim,  yet  he  cannot  recover.  Because  : 
I.  Outside  of  the  said  agreements,  the  plaintiff  waived 
his  character  of  money  leaner,  and  became  a  partner 
and  joint  owner  with  the  defendant  in  the  invention, 
the  patents  and  improvements  thereon,  &c.,  and  all 
rights  thereunder.  (1.)  The  plaintiff,  during  the  years 
1867  and  1868,  procured  patents  of  the  invention,  in 
his  own  name,  a^  proprietor^  and  also  in  the  name  of 
the  defendant  and  himself  jointly^  as  inventor  and 
proprietor^  and  went  to  Europe  and  wanted  to  obtain 
orders  to  sell  the  engine  constructed  by  the  dtfendaiii^ 
and  said  he  had  embarked  much  money  in  the  matter. 
Because:  IL  The  evidence  shows  that  plaintiff  was 
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eyen  satisfied  on  the  constraction  of  the  machine  .  • 
with  the  prcLcticcUnlUj/  of  the  same  <w  a  7noiir>e  power y 

1  and  therefore  was  not  entitled,  nnder  the  conditioned 

]  supplemental  agreement  of  Jnne  25,  1864,  to  any  re- 

payment This  is  the  language  ot  the  plaintiff,  and 
Ms  (icU  equally  prove,  that  he  was  satisfied  with  the 
^^  pradicability  of  the  machine  as  a  Tnotive  power  ^^ — 
and  tJuU  is  all  the  condition  calls  for.    Even  plaintiff's 

'  own  witness,  Mr.  Delamater,  swears  that  the  machine 

^' was  practicable  as  a  Tnotive  power.^^  We  submit  thai 
in  no  aspect  of  the  ca^e  was  the  plaintiff"  entitled  to  re- 
cover for  moneys  advancedy  under  his  first  alleged 

[  cause  of  action. 

I  17.  Neither  was  the  plaintiff  entitled  to  recover  on 

his  second  alleged  cause  of  action,  being  for  moneys 

1  alleged  to  have  been  expended  by  him  in  Paris,  from 

December,  1867,  to  March,  1868.     Because  :   I.    His 

,  contract  with  the  defendant  provides,  and  the  plaintiff 

agrees,  that  he  will  *' devote  all. the  time  and  attention 
necessary  to  securing  and  protecting  the  rights  of  the 
parties  hereto  (the  contract),  and  to  such  invention 
without  any  compensaiion  *  therefor ^  Because  : 
tt  The  plaintiff  in  his  stay  in  Paris  was  engaged  in 
the  duties  he  had  assumed  as  joint  owner  and  patentee 
of  the  invention,  and  did  only  what  he  had  contracted 
to  do,  and  what  he  knew  it  was  his  duty  to  do,  in  the 
joint  interest  of  himself  and  the  defendant 

V.  Plaintiff  admits  that  he  did  not  fuUy  com- 
ply with  his  agreement  of  March  26,  1864,  nor  as 
modified  June  25,  1864,  but  shows  that  he  gov- 
erned himself  by,  and  intended  to  be  controlled 
by,  the  agreements  with  the  Messrs.  Kingsland  and 
Mr.  Delamater.  (1.)  That  he  did  not  comply  with 
agreement  of  March  26  and  June  26,  1864,  in  that  al- 
though he  had  agreed  to  advance  five  thousand  dollars  ; 
he  refused  to  advance  beyond  four  thousand  nine 
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hundred  and  seventy-three  dollars  and  sevenfy-nine 
cents,  and  also  refused  to  retire).  (2.)  That  he  in- 
tended to  act  as  a  partner,  &c.,  and  govern  his  lightR 
and  claims  by  the  agreements  with  the  Messrs.  Kings- 
land  and  Delamater.  is  apparent  from  all  the  testimony 
cited,  and  the  plaintiff  especially  insists  that  soch  was 
the  case  when  cross-examining  the  defendant.  **  There 
mnst  be  a  fvZl  performance  to  entitle  a  party  to  re- 
cover'' (Pike  V.  Butler,  4  N.  T.  360,  363;  McMiUen 
V.  Vanderlip,  20  Id.  486 ;  Hoyt  v.  Hall,  3  Bosw.  42 ; 
Brown  v.  Weber,  38  N.  Y.  187). 

Francis  H.  DyJcers^  in  person,  attorney,  and  A.  J. 
Vand^poel^  of  counsel  for  respondent,  argued: — 
I.  The  clear  intention  of  the  parties  to  the  contracts,  as 
expressed  therein,  and  as  sustained  by  the  proof,  was 
that  the  defendant  should  have  the  benefit  of  the  plain- 
tifl's  capital  to  develop  his  invention,  in  exchange  for 
which  he  agreed  to  shield  the  plaintiff  from  loss  if  it 
should  turn  out  to  be  a  failure.  This  was  the  more 
just  and  reasonable  from  the  &ct  that  the  plaintiff 
knew  nothing  of  electricity,  and  because  defendant 
knew  that  many  experiments  had  been  made  to  pro- 
duce a  marketable  motive  power  by  electricity,  all  of 
which  had  failed,  owing  to  the  expense  being  too  great. 
And  the  defendant  himself  considered  the  engine  a  Ml- 
ure,  and  abandoned  it.  So  that  it  appears  fully  estab- 
lished by  the  proof  that  no  engine  such  as  was  con- 
templated by  the  contracts  was  ever  constructed  by 
defendant. 

IL  The  plaintiff  never  expressed  himself  satisfied 
with  the  practicability,  as  a  motive  power,  of  any 
engine  constructed  by  defendant,  and  defendant  does 
not  testify  to  any  such  admission.  Plaintiff  was  very 
hopeful  of  success,  and  as  he  relied  on  defendant  for 
all  his  knowledge  of  the  value  of  the  engines,  the 
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representations  made  by  defendant  naturally  encour- 
aged those  hopes. 

in.  The  subsequent  contracts  do  not  operate  as  an 
estoppel  to  prevent  the  plaintiff  from  claiming  the 
return  of  his  advances  from  the  defendant.  1.  Both 
contracts  recognize  the  engine  as  it  then  existed,  as  un- 
finished, and  provide  for  the  application  of  the  money 
to  be  advanced  to  the  development  of  the  idea,  and  to 
the  personal  expenditures  of  the  defendant,  an^'  '*  wt  -5 
Bo  applied,  and  no  part  of  it  was  ever  received  ^^oy^^iain- 
tiff.  2.  The  recital  in  the  contracts  of  the  facts  showing 
in  whom  the  title  to  the  invention  resided,  and  the 
proportions  of  plaintiff's  interest,  was  strictly  true,  in 
accordance  with  the  terms  of  Exh^Mt  1,  and  did  not 
exclude  the  idea  that  plaintiff  might  surrender  that 
interest,  in  conformity  with  the  terms  of  Exhibit  7. 
3.  The  interest  which  the  plaintiff  was  to  have  in  any 
money  arising  out  of  those  contracts  could  only  be 
received  when  the  conditions  of  Exhibit  7  had  been 
complied  with,  viz.,  when  the  engine  was  sold  for 
motive  power.  4.  A  mere  reference  to  the  general  rules 
governing  estoppel  will  show  that  it  is  not  applicable 
here  ( Welland  Can.  Co.  v.  Hathaway,  8  Wend.  480 ; 
Jackson  v.  Waldron,  13  Id.  178;  Huntington  v. 
Havens,  6  JoJms.  Ch.  29;  Gaylord  v.  Van  Loan,  15 
Wend.  308 ;  Si)arrow  tj.  Kingman,  1  Comst.  24Si ;  Borst 
n,  Corry,  16  Barb.  136).  5.  If  any  representation  can 
be  said  to  have  been  made  by  plaintiff  in  Exhibits  A 
and  B,  to  any  one,  which  would  operate  as  an  estoppel, 
it  certainly  was  not  made  to  defendant,  but  to  Kings- 
land  and  Delamater.  6.  The  party  who  relies  on  the 
estoppel  must  show  that  he  has  acted  on  a  belief  of  the 
facts  to  which  it  relates  tx)  his  prejudice.  Here  there  is 
not  a  word  of  any  such  proof  (Dezel  v.  Odell,  3  Hill^ 
221 ;  Lawrence  v.  Brown,  1  Seld.  394 ;  Chautauqua 
County  Bank  v.  White,  2  Id.  236 ;  Brown  v.  Bowen, 
2Q  N.  T.  519;.    There  can  be  no  estoppel  in  pais  in 
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behalf  of  one  having  fall  knowledge  of  all  the  facta 
(Baker  v.  Union  Mut.  L.  Ins,  Co.,  43  iV^.  71  283 ;  Shap- 
ley  V.  Abbott,  42  iT.  T.  443.) 

IV.  The  second  cause  of  action  is  folly  sustained  by 
the  proof. 

V.  The  findings  of  the  referee  are  all  supi)orted  by 
the  evidence,  and  none  of  the  exceptions  to  the  evi- 
dence are  well  taken,  and  the  judgment  should  be 
affirmed  with  costs  (Hoogland  v.  Wight,  7  Bosw.  394 ; 
Mann  v.  Wilbeck,  17  Barb.  388 ;  Monell  v.  Marshall, 
26  Bow.  Pr.  425). 

By  the  Court. — ^Monell,  J. — By  the  terms  of  the 
contract  between  the  parties,  the  money  which  the 
plaintiff  agreed  to  advance,  and  which  he  did  advance, 
was  to  be  repaid  to  him,  if  he  was  not  "  satisfied ''  with 
the  "practicability"  of  the  engine,  as  a  motive  power. 

It  is  not  necessary  to  go  the  length  of  holding  that 
this  was  so  absolute  a  right,  that  the  plaintiff  could 
arbitrarily,  and  without  reason,  determine  to  be  dis- 
satisfied, and  claim  a  return  of  his  advances,  without 
establishing  by  any  evidence  the  impracticability  of  the 
machine. 

The  contract  and  the  evidence  show,  that  the  de- 
fendant desired  to  avail  himself  of  the  pecuniary  aid 
of  the  plaintiff,  to  develop  the  invention ;  tind  it  was 
the  design,  as  well  as  the  agreement  of  the  {)arties,  that 
the  plaintiff  should  be  protected  from  any  loss,  which 
might  be  caused  by  a  failure  of  the  exx)eriment 
Hence,  in  broad  terms,  the  plaintiff  was  authorized  to 
determine  for  himself,  on  the  practical  working  of  the 
engine,  and  its  sufficiency  as  a  motive  power ;  and 
upon  a  literal  construction  of  the  agreement  he  might 
claim,  that  he  was  to  be  the  sole  judge,  and  that  his 
conclusion  should  be  final,  without  foxnishing  any 
proof  whatever,  of  any  impracticability  in  the  machine 
or  its  purpose. 
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Bat  as  has  been  said^  it  is  not  necessary  to  go  so  far. 
The  referee  has  found,  that  several  engines  were  con- 
structed, none  of  which  were  such  as  was  contemplated 
by  the  contract ;  that  the  plaintiff  never  expressed  satis- 
faction with  the  machine  as  a  motive  power  ;  and  that 
the  defendant,  himself,  was  dissatisfied  with  them,  as 
they  were  constructed,  each  being  set  aside  for  another, 
and  the  last  one  condemned  and  abandoned  by  him. 
This  finding,  being  supported  by  the  evidence,  estab- 
lished a  sufficient  crround  for  a  rescission  of  the  con- 
tract, and  furnished  a  sufficient  a  reason  for  declaring  the 
impracticability  of  the  machine.  Thereupon  the  plain- 
tifl",  prima  faciSy  was  entitled  to  repayment  of  his 
advances. 

A  point  was  made  by  the  appellant,  that  the  plain - 
tiflT  had  failed  to  show  a  performance  on  his  part,  of  the 
contract,  namely,  that  he  had  not  advanced  all  the 
money  he  agreed  to  ;  and  had  also  refused  to  retire. 

The  first  ground  was  not  taken  at  the  trial,  and  it  is 
now  too  late  to  be  urged  here.  Besides,  under  a  con- 
tract of  this  nature,  the  plaintiff  had  a  right  to  stop 
the  advances  whenever  he  became  satisfied  with  the  in- 
sufficiency of  the  experiment  •,.  and,  therefor,  he  is  not 
affected  by  the  principle  governing  the  performance  of 
mutual  amounts.  The  second  ground  arises,  it  is  sup- 
posed, from  Ihe  relation  of  the  parties  under  the  con- 
tract with  the  Kingslands  and  Delamater  ;  but  I  cau; 
not  find  anything  in  the  contract  of  June  20  and  26, 
which  authorizes  the  objection.  There  was  no  period 
fixed  for  the  completion  of  the  machines,  or  of  the  ex- 
periments with  them  ;  nor  was  there  any  covenant  for 
the  plaintiflf'  s  retirement.  When  he  became  dissatis- 
satisfied,  he  could  terminate  the  contract,  and,  prob- 
ably, was  bound  to  restore  to  the  defendant,  all  that  he 
had  parted  with  to  the  plaintff.  Had  the  latter,  there- 
fore, become  possessed  of  any  tangible  interest  in  the 
iDTention,  he  was  bound  to  restore  it  to  the  defendant^ 
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as  a  condition  precedent  to  a  rescission  of  the  contract. 
All  this  he  offered  to  do  before  suit  was  brought  But, 
if  I  understand  the  objection,  it  is,  that  the  new  rela- 
tion of  the  parties,  under  the  transfer  to  the  Kings- 
lands  and  Delamater,  furnished  proof  of  an  inability, 
and,  therefore,  it  was  equivalent  to  a  refusal  to  retire 
from  the  enterprise,  and  of  an  election  to  continue 
under  the  new  arrangement.  I  do  not  find  any  evi- 
dence, outside  of  the  contracts  themselves,  which  goes 
to  sustain  the  objection,  and  I  shall  have  occasion  to 
construe  those  contracts  upon  another  branch  of  the 
discussion. 

The  principal  objection  to  the  decision  below  is, 
that  the  plaintiff  waived  his  rights  under  the  contracts, 
and  is  estopped  from  demanding  a  return  of  his  ad- 
vances by  entering  into  what  the  defendant  claims  was 
a  partnership  and  joint  ownership  with  the  Kingslands 
and  De  Lamater. 

The  transfer  to  the  Kingslands  was  of  one-quarter, 
and  to  De  Lamater  of  one-eighth.  These  several  trans- 
ferees advanced,  and  agreed  to  advance,  money  for  the 
exi)ense  of  exi)eriments,  and  for  advancing  the  inven- 
tion and  constructing  the  engines.  In  the  transfer  to 
De  Lamater,  he  undertook  to  have  an  engine  constructed 
and  tested,  under  the  supervision  of  Ericsson,  the  elec- 
trician, for  the  purpose  of  developing,  improving  and 
putting  the  invention  into  practical  operation.  And  to 
this  arrangement  the  plaintiff  was  a  party,  and  con- 
sents to  it. 

These  several  parties  then  became  joint  owners  of 
the  invention,  and,  inter  se^  were,  probably,  to  some 
extent,  partners  in  the  enterprise.  The  different  agree- 
ments seem  to  have  contemplated  a  continuance  of  the 
joint  ownership,  and  an  ultimate  joint  engagement  in 
the  sale  of  etigines  under  the  invention. 
•  But  these  subsequent  arrangements  did  not  merge 
or  destroy  the  prior  agreements  between  the  plaintiff 
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and  defendant.  There  was  certainly  no  expressed  de- 
sign of  doing  SO9  nor  can  any  such  design  fairly  be 
inferred  from  the  transaction.  The  object  of  all  the 
parties  was  to  develop  the  invention,  and  they  united 
in  famishing  the  necessary  pecuniary  aid  for  that  pur- 
pose. In  each  instance,  the  profit  or  loss  was  depend- 
ent upon  the  success  or  failure  of  the  experiment ;  and 
whatever  separate  or  individual  rights  the  parties,  or 
any  on©  of  them,  had;  were  not  designed  to  be,  nor 
^ere  th^y,  subordinated  to,  or  in  any  manner  affected 
by,  the  collected  or  aggregate  rights  of  all. 

The  plaintiff,  whose  assistance  had  been  exhausted, 
was  not  onwilling  to  aUow  the  additional  aid  of  others ; 
and  in  xmiting  in  the  transfer,  he  did  nothing  more  than 
to  consent  to  farther  attempts  to  develop  the  invention 
for  the  mutual  benefit  of  all  concerned.  I  do  not  per- 
ceive that  the  plaintiff  acquired,  under  these  transfers, 
any  new  or  different  interests,  or  other  interests  than 
such  as  depended  upon  the  performance  of  the  con- 
ditions contained  in  the  first  and  second  agreements 
with  the  defendant.  And  there  is  no  where  to  be  found 
an  intention  on  the  part  of  the  plaintiff  to  merge  those 
interests  in  the  subsequent  contracts. 

Notwithstanding,  therefore,  that  there  was  a  quali- 
fied partnership,  or  what  might  have  resulted  in  a  part- 
nership inter  se^  yet  there  was  nothing  in  these  subse- 
quent transactions  which  was  in  fact,  or  in  legal  effect, 
an  abandonment  of  the  covenants  and  conditions  in  the 
origmal  agreements. 

Nor  was  there  anything  in  these  later  transactions 
which  can  operate  as  an  estoppel  upon  the  plaintiff. 
He  surrendered  nothing.  He  held  out  no  false  lure  to 
the  defendant ;  nor  did  he  acquire  any  interest  that 
was  not  de})endent  upon  the  fulfillment  of  the  defend- 
ant's obligations.  And  it  is  not  enough  that  a  mere 
possible  benefit,  to  which  he  consented,  but  which  was 
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thus  dependent,  can  estop  him  from  asserting  his  prior 
claim. 

The  parties  agreed  that  De  Lamater  should  con- 
struct the  test  machine,  and  so  far,  it  may  be  said,  he 
was  substituted  in  the  place  of  the  defendant,  and, 
possibly,  to  that  extent,  the  conditions  in  the  defend- 
ant's  agreements,  depended  upon  the  machine  which 
De  Lamater  might  construct.  But  if  the  latter,  in  con- 
structing a  machine,  failed  to  satisfy  the  terms  of  the 
condition,  by  showing  the  practicability  of  the  inven- 
tion as  a  motive  power,  the  parties  were  restored  to  all 
primary  rights. 

So  the  referee  has  found  that  the  machine  con- 
stracted  by  De  Lamater  was  not  satisfactory,  and  was 
condemned  and  abandoned  by  the  defendant. 

Upon  such  condemnation  and  abandonment,  the 
parties  were  referred  to  their  rights  under  the  former 
contracts. 

The  second  cause  of  action  was  sustained  by  the 
proof.  The  finding,  therefore,  that  those  expenses 
were  paid  or  incurred  at  the  instance  of  the  defendant^ 
was  justified. 

I  have  noticed  all  the  exceptions  which  were  urged 
on  the  argument  or  stated  in  the  printed  points,  and  do 
not  find  any  error  in  the  judgment. 


It  should  be  affirmed. 
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GEORGE  W.  RATHBTJN,  Plintiff  aito  Respon- 
dent, V.  DANIEL  W.  INGERSOLL,  Defendant 
AND  Appellant. 

An  order  for  a  commission  to  examine  witnesses  with  a  stay  of  pro- 
ceedings, although  in  a  sense  discretionary  with  the  judge  who 
granted  it,  is' reyiewahle  by  the  general  term.  It  affects  a  sub- 
stantial right  within  subdivision  8  of  section  849  of  the  Code,  and 
under  the  authority  of  In  Be  Duff,  41  Bow.  iV.  850,  is  appealable. 

A  referee  has  no  power  to  issue  a  commission  to  examine  witnesses. 
The  court  only  can  do  this. 

An  order  for  a  commission,  although  not  an  absolute  right,  has  become 
almost  a  matter  of  course.  When  applied  for  and  the  applicant  is  not 
goilty  of  laches,  a  stay  of  proceedings  is  also  usually  granted,  but 
where  much  time  has  elapsed,  yery  satisfactory  excuse  is  required, 
and  the  party  must  make  out  so  strong  a  case  (not  only  excusing 

.  the  laches  but  also  of  the  necessity  and  materiality  of  the  evidence 
sought),  as  wiU  remove  the  natural  suspicion  of  bad  faith  (Forrest 
«.  Forrest,  8  Bosw,  666). 

A  party  has  no  right  to  rest  upon  an  expectcmey  that  foreign  witnesses 
would  attend.  Li  yiew  of  the  comprehensive  powers  of  referees 
on  the  trial  of  actions,  the  court  should  use  its  powers  of  restraint 
with  great  discretion  and  caution,  and  should  not  interrupt  nor 
stay  a  trial  except  in  a  clear  case  of  necessity,  and  only  when  sub- 
stantial justice  requires  it. 

Before  Babbotjb,  Ch.  J.,  Monell  and  Fbeedman,  J  J. 

Bedded  March  2,  1872. 

Api>eal  from  an  order  for  a  commission  to  examine 
witnesses,  with  a  stay  of  proceedings. 

The  action  was  commenced  in  April,  1866,  and  was 
pending  before  a  referee,  with  nnmerons  meetings  and 
much  testimony  taken,  until  July  25,  1871,  when  the 
evidence  was  declared  by  the  referee  closed  on  each 
Bide,  and  the  trial  adjourned  to  September  7,  for  sum- 
ming up.    On  July  18,  the  motion  by  the  defendant 
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for  a  commission  was  noticed,  and  adjourned  from 
time  to  time  to  September  7,  when  it  was  dismissed  on 
failure  of  the  defendant  to  appear.  The  defeiult  was 
subsequently  opened,  and  the  motion  for  a  commission 
with  a  stay,  granted. 

The  day  for  summing  up  was  adjourned  to  Septem- 
ber 11,  on  the  defendant's  motion,  on  condition  that  he 
within  ten  days  pay  referee's  fees  for  all  adjournments 
made  at  his  request.    Such  fees  had  not  been  jmd. 

By  December,  1870,  the  plaintiff  had  put  in  all  his 
evidence,  and  the  trial  was  continued  by  repeated  ad- 
journments to  May  6,  1871,  when  the  defendant  began 
taking  testimony  and  continued  three  days,  and  the 
further  trial  was  then  adjourned  to  July  24,  The  de- 
fendant failed  to  appear,  and  on  the  next  day,  the 
referee  closed  the  evidence. 

The  only  affidavit,  touching  the  merits  of  the  motion,^ 
was  made  by  one  of  the  defendant's  attorneys,  who 
stated:  '^That  after  the  plaintiff  had  aguin  rested  his 
case,  the  said  motion  to  dismiss  was  renewed  and  was 
denied,  and  in  May,  1871,  the  defendant  opened  his 
case,  and  intended  and  expected  to  examine  six  wit- 
nesses, all  of  whom  reside  in  Minnesota.  That  two  of 
said  witnesses  were  produced  and  examined  before 
said  referee  here  in  New  York,  and  defendant  was  led 
to  believe,  and  did  expect  that  the  other  four  witnesses 
would  appear  and  be  examined  orally  and  personally, 
hut  to  his  disappointment  it  has  been  found  imprac- 
ticdble  to  procure  their  personal  attendance.  That  de- 
ponent has  been  informed  by  said  defendant  what  he 
expects  to  prove  by  each  of  said  witnesses,  and  believes 
such  information  to  be  true,  and  communicated  in  good 
faith ;  and  that  the  testimony  of  each  and  every  of 
them  is  material  and  necessary  for  said  defendant  on 
the  trial  of  this  action,  as  deponent  had  advised  said 
defendant,  and  as  deponent  verily  believes.  That  de- 
ponent has  delayed  the  procuring  of  the  testimony  of 
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said  witnesses  till  the  present  time,  solely  because  he 
calcnlated  and  depended,  down  to  a  Jate  day,  on  their 
wiUingness  to  come  and  render  their  testimony  here ; 
and  another  more  recent  canse  of  such  delay,  is  that 
for  the  last  four  weeks  deponent's  health  has  been  so 
bad,  that  he  has  been  confined  to  his  house,  and  unable 
to  any  considerable  extent  to  give  attention  to  his 
legitimate  business,  and  that  none  of  his  law  partners 
have  any  conversance  with  the  case,  the  trial  having 
been  wholly  under  the  charge  of  deponent." 
The  plaintiff  appealed. 

Mr.  H.  Z.  HayneTy  for  appellant 

Mr.  KnoXy  for  respondent. 

By  the  Court. — Monell,  J. — ^The  order,  although 
in  a  sense  discretionary  with  the  judge  who  granted  it, 
is  reviewable  by  the  general  term.  It  affected  a  sub- 
stantial right,  within  subdivision  3  of  section  349  of  the 
Code,  and  is,  therefore,  under  the  authority  of  In  Be 
Duff,  41  Eow.  Ft.  350,  appealable. 

The  power  of  a  referee  in  respect  to  the  ordinary 
incidents  of  a  trial  are  the  same  as  the  court.  He  can 
grant  or  refuse  amendments  of  pleadings,  or  conform 
the  pleadings  to  the  facts.  He  can*  compel  the  attend- 
ance of  witnesses,  and  is  authorized  to  grant  adjourn- 
ments from  time  to  time,  to  suit  the  convenience  of 
parties  or  witnesses. 

A  referee,  however,  has  no  power  to  issue  a  com- 
mission to  examine  witnesses  out  of  the  State,  nor  can 
he  compel  the  attendance  of  such  witnesses.  The 
conrt  only  can  aUow  the  issuing  of  a  commission. 

The  granting  of  a  commission,  although  not  an 
absolute  right,  has  become  to  be  almost  a  matter  of 
course ;  and  when  applied  for  without  laches  or  un- 
reasonable 'delay,  is  usually  accompanied  by  a  stay  of 
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proceedings  for  such  reasonable  time  as  may  be  re- 
quired for  its  due  execution. 

Where  much  time,  however,  has  elapsed,  rery  satis- 
factory excuse  for  the  delay  is  required ;  and  the  jpSTty 
applying  must  make  out  so  strong  a  case,  not  only 
excusing  his  laches,  but  of  a  necessity  for  the  evidence, 
as  will  remove  the  natural  suspicion  of  bad  £&ith  (For- 
rest V.  Forrest,  3  Bosw.  666). 

And  where  the  trial  has  been  going  on,  as  in  this 
case,  for  nearly  two  years,  the  party  should  be  required, 
besides  excusing  the  delay,  to  disclose  the  nature  of 
the  evidence  he  expects  to  obtain. 

It  is  probable  that  no  case  like  this  has  arisen,  when 
a  motion  for  a  commission,  and  a  stay  of  all  other  pro- 
ceedings, has  been  granted,  after  the  evidence  has  been 
closed.  Indeed,  not  even  after  the  trial  has  been  began. 
The  court  of  course  has  the  power,  but  I  do  not  know 
a  case  where  it  has  been  exercised. 

The  reason  for  the  delay  in  procuring  the  evidence 
of  these  foreign  witnesses  is  not  satisfactory  to  me. 
It  is  that  it  was  ea^ecied  they  would  personally  attend. 

The  defendant  has  no  right  to  rest  upon  such  an 
expectancy.  He,  or  his  counsel,  knew  that  such  an 
attendance  would  be  wholly  voluntary  and  could  not 
be  compelled  ;  and  if  he  took  the  risk  of  a  disappoint- 
ment, he  should  be  made  to  take  the  consequences  of 
the  failure. 

Besides,  he  is  in  default.  He  has  not  complied 
with  the  condition  annexed  to  the  order  opening  the 
proofs,  and  he  •  is,  therefore,  shut  out  from  giving 
further  testimony. 

In  view  of  the  comprehensive  powers  of  referees,  on 
the  trial  of  actions,  the  court  should  use  its  powers  of 
restraint  with  great  discretion  and  caution ;  and  should 
not  interrupt  or  stay  the  trial,  except  in  a  clear  case  of 
necessity,  and  only  when  substantial  justice  requires  it. 

I  think  so  much  of  the  order  as  allows  a  commission 
and  stay  of  proceedings  should  be  reversed  with  costs. 
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LOUISA  D.  WEHLE,  Plaintiff  aitd  Respondent, 
t).  HENRY  L.  BUTLER,  et  aZ.,  Defendants  and 
Appellants. 

In  the  case  of  seyeral  attaching  creditors,  if  the  sum  obtained  by  the 
sheriff  on  the  sale  was  more  than  sufficient  to  satisfy  the  ezecntion 
of  the  creditor  who  has  the  prior  lien,  the  surplus  would  be  applic- 
able to  the  claims  of  the  other  attaching  creditors,  and  their  attach- 
ments would  hold  this  surplus. 

An  action  being  brought  against  the  judgment  creditor  to  recover  the 
Talue  of  the  property  taken  by  his  attachment  and  sold  on  his  judg- 
ment and  execution,  the  evidence  of  there  being  a  surplus,  and 
other  attaching  creditors,  would  be  available  to  the  defendant,  in 
mitigation  pro  tanto  of  damages. 

Upon  such  a  state  of  facts  it  would  be  error  to  exclude  such  evidence, 
although  the  facts  were  not  set  up  in  the  answer.  Being  in  mitiga- 
tion of  damages,  it  need  not  be  pleaded  (Travis  o.  Barger,  24  Barb, 
814). 

Here  proof  of  other  attachments,  without  any  proof  of  the  surplus  to 
apply  on  the  same,  is  not  admissible  in  mitigation  of  damages. 

In  the  absence  of  proof  of  the  amount  of  the  judgment,  and  the 
amount  obtained  by  the  sheriff  on  the  sale  to  apply  on  the  same,  it 
may  be  assumed  that  the  whole  proceeds  of  the  sale  were  exhausted 
by  the  execution  issued  upon  the  judgment,  leaving  nothing  applic- 
able to  the  claims  of  the  other  attaching  creditors. 

Before  Babbotjb,  Ch.  J.y  and  Monell  and  Fbeed- 

MAN,  J  J. 
J)ecided  March  2,  1872. 

This  was  an  appeal  from  a  judgment  recovered  by 
the  plaintiff  for  tiie  value  of  a  stock  of  goods,  taken 
by  virtue  of  void  attachments  issued  on  application  of 
the  defendants  out  of  the  marine  court. 

The  defendants  procured  six  attachments,  all  of 
which  were  vacated  by  order  of  the  marine  court. 
Ihe  goods  were  sold  upon  an  execution  issued  by 
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defendants  upon  a  jadgment  obtained  in  one  of  these 
actions. 

It  appeared  in  evidence  that  other  parties  had  ob- 
tained attachments  and  levied  npon  the  same  property. 
This  testimony  was  stricken  out  by  order  of  the  court 

Defendants  offered  to  prove  that  after  these  actions 
in  the  marine  court  had  terminated^  and  before  this 
action  was  commenced,  they  had  commenced  new 
actions  in  the  common  pleas,  and  attachments  had 
issued  therein,  and  the  sheriff  had  seized  and  now  held 
these  same  goods  under  those  attachments.  On  objec- 
tion, this  testimony  was  excluded. 

« 

Dtcbois  Bmithj  for  appellants. 
Charles  Wehle^  for  respondents. 

By  the  Court.— Monell,  J. — ^It  does  not  appear 
with  any  distinctness,  that  the  execution,  under  which 
the  sheriff  subsequently  levied  upon  and  sold  the  prop- 
erty, seized  under  the  attachments,  was  issued  ux)on  a 
judgment  in  favor  of  these  defendants  in  the  action  in 
which  the  attachments  were  granted.  It  does  ap- 
pear, however,  that  the  subsequent  levy  and  sale  was 
under  an  execution,  which  these  defendants  had  issued, 
and  it  may,  perhaps,  be  assumed  that  it  was  issued 
upon  a  judgment  in  their  favor  and  against  the  plain- 
tiff. 

The  amount  of  the  judgment  is  hot  stated ;  nor  does 
it  appear,  from  the  papers  before  us,  what  was  the  ^ 
amount  of  the  defendant's  claim.  If^  therefore,  the 
sum  obtained  by  the  sheriff  on  the  sale  was  more  than 
sufllcient  to  satisfy  the  defendant' s  execution,  the  sur- 
plus would  be  applicable  to  the  claims  of  the  other 
attaching  creditors.  In  that  event,  their  attachments 
would  hold  to  the  extent  of  such  surplus,  and  their 
existence  would  be  available  to  the  defendants  in  this 
action,  in  mitigation,  pro  tarUo^  of  damages. 
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Upon  such  a  state  of  facts,  it  would  liave  been  erro- 
neous to  have  excluded  the  evidence  and  levy  of  such 
attachments,  even  although  it  was  not  set  up  in  the 
defendant's  answer.  Going  merely  in  mitigation  of 
damages,  it  need  not  have  been  pleaded  (Travis  v. 
Barger,  24  Barb.  614). 

But  the  defendants  had  not  furnished  sufficient  evi- 
dence to  make  their  offer  available.  If  the  sale  by  the 
sheriff  was  under  an  execution  in  their  favor,  and  their 
judgment  was  sufficient  to  exhaust  the  whole  proceeds 
of  sale,  then  the  subsequent  attachments  were  no  lien 
upon  any  of  the  property ;  and  no  part  of  the  proceeds 
weiit  to  the  plaintiff's  benefit,  in  satisfying  the  claims 
of  other  creditors. 

Upon  the  proof,  therefore,  before  the  court,  the  offer 
to  prove  the  attachments  was  properly  overruled,  and 
the  case  is  brought  directly  within  Lyons  v.  Yates,  52 
Barbi  237,  and  Peak  v.  Lemon,  1  Lans.  295. 

Every  intendment  is  in  favor  of  sustaining  the  judg- 
ment ;  and  it  was  incumbent  on  the  defendants  to  show 
clearly  a  state  of  facts,  leaving  nothing  to  inference  or 
implication,  which  would  have  made  the  evidence  they 
offered  proper. 

Having  failed  to  show  such  facts,  it  was  proper  for 
the  learned  justice  at  the  trial  to  assume  that  the  whole 
procefeds  of  the  sale  were  applied  to  the  defendant's 
execution,  leaving  nothing  for  the  other  creditors  to 
attach. 

Upon  such  assumption,  the  attachments  could  fur- 
nish no  proof  ip  mitigation  of  damages. 

The  judgment  should  be  affirmed. 
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OTTO  STEINHART,  Plaintiff  and  Respondent, 
V.  JOHN  F.  DOELLNER,  Defendant  and  Ap- 
pellant. 

The  finn  of  Steinhart  &  Heyne  was  composed  of  Otto  Steinhart  St 
Frederick  W.  Heyne,  imd  in  June,  1868,  were  indebted  to  the  firm 
of  Scboller  &  Co.  in  the  sum  of  seven  hnndred  and  eighty-fovr 
dollars  and  fifty-nine  cents.  Abont  the  same  time,  Heyne  sold  his 
interest  in  the  firm  of  Steinhart  &  Heyne  to  John  F.  DoeUner,  who, 
with  Steinhart,  formed  the  new  firm  of  Steinhart  &  Co.  One  of 
the  considerations  of  the  sale  was  Doellner's  agreement  to  pay  the 
debts  of  Steinhart  &  Heyne,  among  which  was  the  debt  due  to 
SchoUer  &  Co. 

On  Angnst  7,  1868,  Steinhart  sold  oat  his  interest  in  the  firm  of 
Steinhart  &  Co.  to  Doellner,  and  DoeUner  gave  him  a  bond  of  in- 
demnity against  all  the  valid  debts  and  liabilities  existing  against 
Steinhart  &  Co.  mentioned  in  the  schedule  annexed,  and  the  sched- 
ule contained  the  following  entry:  ^  SchoUer  Sa  Co,^  $784.59." 

Scholler  So  Co.  commenced  an  action  against  Steinhart  &  Heyne,  and 
recovered  judgment,  by  default,  for  eight  hundred  and  forty-three 
dollars  and  three  cents,  which  Steinhart  paid.  Steinhart  brings 
suit  on  the  bond  of  indemnity  against  Doellner  to  recover  the 
amount  paid  on  that  judgment. 

Doellner  claims  that  this  debt  of  Scholler  &  Co.  was  not  a  valid  debt 
against  the  firm  of  Steinhart  &  Co.,  and  not  included  in  the  terms 
of  the  bond  of  indemnity. 

Hdd^  by  the  referee  and  by  the  court  on  appeal,  that  this  debt  of 
Scholler  &  Co.,  against  the  firm  of  Steinhart  &  Heyne,  was  also  a 
vaUd  and  tubsiiting  ddi  and  liability  against  the  firm  of  Scholler  & 
Co.,  and  as  such  included  in  and  covered  by  the  bond  of  indem- 
nity, and  plaintiff  could  recover  said  debt,  and  aU  hsseSy  damage 
and  expense  to  which  defendant  was  necessarily  subjected  to,  by 
reason  of  said  debt  and  liability. 

Eeldj  also,  that  plaintiff  could  recover  only  the  costs  that  had 
accrued  and  were  incurred  by  him  upon  the  summons  being  served 
upon  him,  as  he  did  not  then  give  any  notice  of  the  action  to  the 
defendant  Doellner,  but  allowed  the  costs  and  expenses  to  increase 
by  judgment  and  execution,  ^d  therefore  he  cannot  recover  for  any 
costs  and  expenses  after  that  time. 
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Before  McCuiw,  Cuetis  and  Sedgwick,  JJ. 

Deeidsd  March  2,  1872. 

Appeal  from  a  judgment  The  facts  in  the  case 
appear  fully  in  the  opinion  of  the  court 

/.  JS.  Carp  J  for  ap])ellant 

F.  J.  FUhian^  for  resi)ondent 

By  the  Coixbt.— Sedgwick,  J.— Before  August  7, 
1868,  the  plaintiff  and  defendant  were  members  of  a 
finn--"Steinhart  &  Co.  ;'^  at  that  date  the  plaintiff  sold 
his  interest  in  the  firm  property  to  the  defendant,  who 
went  into  sole  possession  of  it. 

At  the  same  date,  the  defendant  covenanted  to  in- 
demnify the  plaintiff  against  the  payment  of  the  debts 
of  Steinhart  &  Co.,  "hereafter  mentioned  in  the 
schedule  hereto  annexed,  which  are  found  to  be  valid 
stnd  subsisting  claims  against  said  firm,  and  from  and 
dgamst  all  loss,  damage  and  expense  to  which  he  or 
they  may  be  subjected  for  or*  by  reason  of  said  debts 
and  liabilities.'^  The  action  is  brought  on  this  cov- 
enant, for  damages  suffered  by  the  plaintiff  in  paying 
a  debt  due  to  SchoUer  &  Co.,  for  seven  hundred  and 
eighty-four  dollars  and  fifty-nine  cents,  alleged  to  be  a 
debt  due  by  Steinhart  &  Co.  within  the  terms  of  the 
covenant,  and  expenses  connected  with  such  payment 

The  plaintiff,  to  maintain  his  action,  had  to  show 
that  he  had  paid  this  debt ;  that  it  was  a  valid  debt  of 
Stemhart  &  Co.,  provided  for  by  the  covenant ;  that  at 
the  time  of  payment  it  was  outstanding,  and  that  he 
was  subjected  to  further  loss  and  expense  by  reason  of 
his  liability  to  pay  that  debt 

On  the  trial  he  proved  that  a  firm  ^'  Steinhart  & 
flayne'*  were  indebted  to  Scholler  &  Co.  in  the  sum  of 
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seven  hundred  and  eighty-four  dollars  and  fifty-mne 
cents.  The  evidence  given  by  Thompson,  of  the  latter 
firm,  and  by  Hayne,  of  the  former  firm,  both  as  to  the 
fact  that  such  a  debt  existed  and  as  to  conversation 
with  the  defendant,  in  which  he  referred  to  it  as  a  debt 
existing  as  between  SchoUer  &  Co.  and  Steinhart  ft 
Hayne,  supports  the  finding  of  the  referee  in  that 
regard. 

The  presumption  was  that  it  remained  unsatisfied 
down  to  and  tlm)ugh  the  time  of  the  covenant  of  in- 
demnity. 

Hayne,  who  with  Steinhart,  the  plaintiff,  composed 
the  firm  of  Steinhart  &  Hayne,  assigned,  in  writing, 
about  June  25,  1868,  to  the  defendant,  Doellner,  his 
interest  in  the  partnership  property  of  Steinhart  & 
Hayne,  and  the  defendant,  on  the  same  day  (the  vari- 
ous parts  of  the  transaction  being  connected  together), 
formed  with  the  plaintiff,  by  written  articles,  the  part- 
nership, Steinhart  &  Co.  By  these  articles  it  was  wit- 
nessed that  the  parties  thereto  had  contributed  to  the 
capital  stock  of  the  said  copartnership  all  their  and 
each  of  their  right,  title,  and  interest  in  and  to  the  prop- 
erty and  effects  pertaining  to  the  said  piano-forte  busi- 
ness, and  in  and  to  the  said  business  owned  by  them  at 
the  said  premises,  Nos.  126  and  127  Worth  street,  in 
said  city  of  New  York,  and  elsewhere,  being  the  prop- 
erty and  business  formerly  of  **  Steinhart  &  Hayne." 
The  new  firm  of  Steinhart  &  Co.  did  go  into  possession 
of  the  partnership  property  of  the  old  firm  of  Steinhart 
&  Hayne.  • 

It  appears  by  this,  that  Steinhart  &  Hayne  bad 
property  which  was  first  applicable  to  the  payment  of 
its  indebtedness,  in  which  were  the  debt  due  to  Scholler 
&  Co.,  and  it  was  the  duty  of  the  new  firm  of  Steinhart 
&  Co.  to  so  apply  it.  This  being  the  duty  of  the  new 
firm,  that  an  express  promise  by  it  to  assume  and  pay 
that  indebtedness  was  made,  has  probability  in  its 
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favor.  The  referee  heard  evidence,  direct  and  circum- 
stantial, from  which  he  found  that  Steinhart  &  Co.  had 
made  such  a  promise.  Hayne  testifies  that  at  the  time 
he  sold  his  interest  to  the  defendant,  he  handed  to  him 
a  statement  of  the  debts  of  Steinhart  &  Hayne,  which 
the  def^idant  promised  to  pay. 

The  defendant,  at  the  same  time,  asked  Hayne  to 
use  his  influence  to  get  the  creditors  of  Steinhart  & 
Hayne  to  take  the  notes  of  Steinhart  &  Co.,  and  Hayne 
specially  mentioned  to  him  the  debt  to  SchoUer  &  Co., 
and  the  defendant  promised  to  pay  that,  in  cash.  The 
conduct  of  the  defendant,  in  paying  other  debts  of 
Steinhart  &  Hayne,  is  a  circumstance  that  has  its 
weight  in  this  matter,  although  not  conclusive. 

The  defendant's  counsel  takes  the  position  that  this 
shows  only  an  individual  promise  by  the  defendant, 
font  not  a  promise  by  Steinhart  &  Co.,  and  that 
whosever  promise  it  was,  it  was  void  by  the  statute  of 
frauds,  as  a  promise  to  answer  for  the  debt  of  another, 
and  which  was  not  in  writing. 

As  to  the  former  position,  it  seems  clear,  when  the 
fects  are  looked  at  together,  that  whatever  pronoun  the 
defendant  used,  whether  I  or  we,  he  was  acting  and 
promising,  not  for  himself,  but  for  the  firm  of  Steinhart 
&  Co.  He  meant  to  subject  the  property  of  Steinhart 
&  Co.  to  the  satisfaction  of  their  promise,  because 
about  a  fortnight  after  we  went  into  the  new  firm,  he 
asked  Hayne  if  he  could  not  induce  Scholler  &  Co.  to 
accept  the  round  sum  of  seven  hundred  dollars  for  the 
debt  of  seven  hundred  and  eighty  dollars,  and  if  not, 
if  he  could  get  them  to  accept  business  notes  held  by 
Steinhart  &  Co. 

As  to  the  position  that  the  oral  promise  is  void,  by 
the  statute  of  frauds,  it  is  said  that  the  statute  does  not 
apply  to  a  promise  made  to  a  debtor  to  pay  his  debt  to 
his  creditor  (WolflE  v.  Hoppell,  5  Bill,  460 ;  Barker  v. 
Backlin,  2  Denio,  60) ;  at  least,  when  such  promise  is 
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made  Tii)on  a  new  consideration  moving  to  the  pro- 
misor (1  8miih\8  Leading  CaseSy  9  Am.  ed.  494). 

In  this  case,  Hayne  was  a  debtor  owing  the  debts 
which  the  new  finn  of  Steinhart  &  Co.,  promised  to 
pay.  He  was  bonnd  jointly  with  another  to  the  cred- 
itor, but  he  was  none  the  less  their  debtor.  One  of  the 
promisors,  viz :  Steinhart,  was  himself  a  debtor  jointly 
with  Hayne,  but  it  is  not  necessary  to  advert  to  that  to 
find  the  promise  valid.  For  this  promise  by  the  new 
firm  there  appears  snflBlcient  consideration  in  the  firm 
being  put  into  the  possession  and  use  of  the  partnership 
property  of  Steinhardt  &  Hayne. 

The  testimony  of  Thompson  that  the  debt  due  to 
Scholler  &  Co.,  was  a  valid  debt,  was  objectionable 
but  harmless.  It  was  elsewhere  and  otherwise  shown 
by  competent  testimony  to  have  been  valid. 

The  conversations  that  were  testified  to  as  had  be- 
tween Thompson  and  the  defendant  were  objected  to 
as  being  negotiations  for  compromise.  Technically  the 
objection  was  not  good,  because  it  was  made  in  part  to 
a  conversation  which  stood  by  itself  and  was  a  bare 
promise  by  defendant  to  pay  the  whole  of  the  debt.  As 
to  the  other  conversation,  it  was  at  best  for  the  defend- 
ant, doubtful  whether  the  defendant  mude  an  offer  to 
free  himself  from  the  burden  of  an  alleged  objection, 
while  denying  Its  existence,  or  whether  he  made  the 
offer  he  did,  admitting  the  existence  of  the  obligation. 
This  was  a  question  of  fact  for  the  referee  to  pass  upon, 
with  the  other  facts. 

The  many  exceptions  to  the  admission  of  evidence 
and  to  the  findings,  and  to  the  refusals  to  find,  have 
been  examined. 

They  are  exhausting  and  ingenious,  but  none  of 
them  can  be  sustained,  beyond  the  one  hereafter  men- 
tioned. 

The  covenant  of  the  defendant  was  to  indemnify  the 
plaintiff  against  x>a'yment  of  the  debts  referred  to,  and 
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against  ^^all  loss,  damage,  and  expense,  to  which  he 
or  they  may  be  subjected  for  or  by  reason  of  said  debts 
and  liabilities."  It  has  been  seen  that  the  debt  dne  to 
SchoUer  &  Co.,  was  a  liability  of  Steinhardt  &  Co.,  and 
it  waB  mentioned  in  the  schedule  attached  to  the  cove- 
nant 

The  defendant,  not  by  force  of  the  covenant  by 
itself,  but  because  of  his  being,  after  the  plaintiffs 
assignment  to  him,  in  sole  possession  of  the  proi)erty 
of  Steinhart  &  Co.,  and  of  his  having  covenanted  to 
indemnify  the  plaintiff,  was  bound  as  between  himself 
and  the  plaintiff  to  pay  the  amount  due  to  Scholler  & 
Co.  Steinhardt  had  a  right  to  rely  ui)on  the  perform- 
ance of  this  duty.  Therefore,  for  the  purpose  of  this 
action,  the  plaintiff  was  justified  in  not  paying  the 
claim  before  the  action  was  brought  by  Scholler  &  Co., 
against  the  plaintiff  and  Hayne.  The  defendant  had 
no  notice  of  the  bringing  of  that  action,  and  under  the 
terms  of  the  covenant  is  not  bound  by  it.  The  claim 
on  which  it  was  founded  was,  however,  otherwise 
shown  in  the  case  to  have  been  a  valid  subsisting  claim 
against  Steinhart  &  Co.,  which  the  creditors  had  a 
right  to  enforce  against  Steinhart  &  Hayne.  The  proof 
shows  that  the  plaintiff  paid  the  amount  of  the  judg- 
ment, which  included  the  sum  of  the  indebtedness, 
costs,  and  sheriff's  charges  upon  the  execution.  In 
this  way  it  appears  that  the  plaintiff  paid  an  indebted- 
ness of  Scholler  &  Co.,  and  for  that  he  can  recover  in 
this  action.  He,  too,  can  recover  the  amount  of  costs 
that  accrued,  upon  the  summons  being  served  upon 
him.  As  he  was  not  bound  to  pay  before  the  action 
was  begun,  these  costs  may  be  considered  as  an  ex- 
pense or  loss  to  which  he  was  subjected  by  reason  of 
the  liability.  He  cannot  recover  for  the  subsequent 
costs  and  expenses.  They  were  unnecessarily  incurred. 
If  the  action  Bad  been  allowed  to  proceed,  without 
payment  or  tender  when  notice  of  it  had  been  given  to 
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the  deferdanty  and  then  the  plamtiff  had  paid  the 
execution,  that  would  make  another  case.  The  plain- 
tiff chose  not  to  notily  the  defendant,  but  took  the  res- 
ponsibility of  the  validity  of  the  claim  in  action  and  it 
being  valid  to  his  knowledge,  he  should  have  stopped 
costs  and  exi)enses  as  soon  as  possible.  The  judgment 
in  this  action  cannot  be  sustained  as  to  those  costs  and 
expenses  which  accrued  after  the  service  of  summons 
in  Scholler  &  Co.  v.  Steinhart  &  Hayne. 

Judgment  must  therefore  be  reversed,  unless  the 
plaintiff  remit  from  it  such  subsequent  costs  and  ex- 
penses and  interest,  in  which  case  judgment  must  be 
affirmed. 


RICHARD  S.  GRANT,  SuRvrvoB,  &o.,  of  OLiyjER 
De  F.  Grant,  Plaintiff,  v.  HENRY  W.  HUB- 
BELL  AND  ROBERT  L.  TAYLOR,  Defendants. 

A.  and  B.,  as  copartners,  commenced  an  action  against  C,  to  recoyer 
money  lent  and  advanced.  Judgment  was  entered  npon  the  offer 
of  0.  allowing  the  same. 

Afterwards,  and  on  May  20y  1871  (A.  having  died),  on  motion  of 
plaintiflfs  attorney,  in  behalf  of  the  survivor,  plaintiff^  and  by  the 
consent  of  the  defendants'  attorney,  an  order  was  entered,  vacating 
the  judgment,  and  withdrawing  the  offer  of  C.  for  judgment,  and 
vacating  all  proceedings  in  the  action  after  the  service  of  the  sam- 
mons,  and  amending  the  summons  by  inserting  the  name  of  another 
defendant  (D.),  and  allowing  the  complaint  to  be, amended  and 
served  within  twenty  days,  and  on  May  27,  1871,  another  order  was 
entered  on  motion  of  plaintiff^  and  with  the  consent  of  the  attorney 
for  defendant,  0.,  reciting  that  the  amendments  of  the  summons 
and  complaint  had  been  made,  and  ordering  that  the  summons  and 
complaint  on  file  be  amended  in  like  manner. 
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On  June  1,  1871,  defendant  D.  was  served  with  the  amended  sum- 
mons and  complaint,  and  he  moved  at  special  term  that  such  service 
be  set  aside,  and  that  the  order  amending  the  summons  and  com- 
plaint, by  which  he  was  made  a  party  defendant,  be  vacated.  This 
motion  was  denied,  and  he  appeals  to  the  general  term,  from  the 
order  denying  the  same,  and  the  plaintiff  moves  to  dismiss  the 
appeaL 

Beldy  that  the  defendant  D.  is  not,  under  section  820  of  the  Code, 
entitled  to  appeal  from,  the  order  refusing  to  vacate  the  order  com- 
plained of. 

The  judgment  vacated  did  not  affect  D.,  and  the  order  vacating  the 
same  did  not  affect  him,  nor  was  he  affected  by  any  proceeding  in 
the  action  before  he  was  made  a  party ;  until  then  he  was  a  stranger 
to  the  action.  By  amendment  of  summons  he  was  made  a  party, 
Imd  having  been  served  therewith  he  was  then  called  upon  to 
answer.  He  cannot  complain  of  this  any  more  than  if  he  had  been 
made  a  party,  and  served  at  the  commencement  of  the  action. 

He  can  plead  the  former  judgment  against  C.  in  bar  or  as  an  ex- 
tinguishment of  the  original  claim.  No  right  or  claim  of  his  has 
been  affected  in  the  least  by  these  proceedings,  nor  been  the  sub- 
ject of  adjudication,  and  therefore  he  has  not  been  aggrieved. 

Before   Baeboue,    Ch.    J.,    and   McCunn   and 

Sedgwick,  JJ. 

Bedded  March  3,  1872. 

This  action  was  begun  against  Hnbbell,  as  sole  de- 
fendant, by  service  of  summons  and  complaint  upon 
him  on  December  15,  1868.  The  action  was  to  recover 
money  lent  by  the  plaintiffs,  as  copartners,  to  Hubbell. 
He  offered  to  allow  judgment  to  be  taken  against  him, 
and  such  judgment  was  entered  on  January  11,  1869. 
On  May  20,  1871,  an  order  was  made,  on  motion  of 
plaintiff's  attorney,  and  on  the  consent  of  the  attorney 
for  Hubbell,  that  such  judgment  be  vacated,  and  that 
Hubbell's  offer  of  judgment  with  all  the  proceedings  on 
it  be  withdrawn  and  countermanded,  and  that  all  pro- 
ceedings after  the  service  of  the  summons  be  vacatt»d, 
and  that  said  summons  be  amended  by  adding  the 

name  of  Taylor  as  a  party  defendant,  and  that  the 
VOL.  n~15 
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plaintiflf,  Richard  S.  Grant,  survivor  of  Oliver  De  P. 
Grant,  deceased,  have  leave  to  amend  his  complaint  as 
he  might  be  advised,  and  that  such  amended  complaint 
be  served  on  the  attorneys  of  defendant  Hubbell,  within 
twenty  days,  &c. 

After  the  judgment  was  entered  and  before  the  mak- 
ing of  the  order  of  May  20,  1871,  Oliver  De  P.  Grant 
died,  leaving  Richard  S.  Grant  surviving  member  of 
their  former  firm. 

Upon  the  consent  of  the  attorneys  for  the  defendant 
Hubbell,  an  order  was  entered  on  May  27,  1871,  which 
recited  that  the  complaint  had  been  amended  under 
the  order  of  May  20,  1871,  and  had  been  served  on  the 
defendant  Hubbell' s  attorney,  and  it  ordered  that 
the  amendments  made  in  the  complaint  so  served  be 
incorporated  in  the  complaint  on  file  in  the  clerk's 
oflSice,  and  also  that  the  name  of  Robert  L.  Taylor  be 
inserted  in  the  summons  and  complaint  on  file,  after 
the  name  of  Hubbell,  wherever  it  appeared. 

The  amendments,  in  this  way  made  to  the  com- 
plaint, in  substance  alleged,  that  moneys  were  lent  to 
Hubbell  and  Taylor  jointly,  and  these  moneys  were  in 
the  aggregate  two  hundred  and  fifty-five  thousand  five 
hundred  dollars,  instead  of  sixty  thousand  dollars, 
which  the  original  complaint  alleged  was  lent  to  Hub- 
bell alone. 

The  amount  stated  to  be  due,  and  the  demand  for 
payment  in  the  original  complaint  were  not  altered  in 
the  amended  complaint. 

On  June  1,  1871,  Taylor  was  served  with  a  copy  of 
the  amended  summons  and  complaint.  He  afterwards 
moved  at  special  term  that  this  service  be  set  aside, 
and  that^the  order  above  referred  to  be  vacated.  This 
motion  was  denied,  and  he  appeals  from  the  order 
denying  it. 

Oeorge  ff.  Forster^  for  plaintiff  and  resi)ondent 
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Joseph  H.  Chodte^  for  defendant  and  appellant. 

Sedgwick,  J. — The  defendant  Taylor  is  not,  by 
section  320  of  the  Code,  entitled  to  appeal  from  the 
order  refusing  to  vacate  the  order  complained  of, 
because  he  is  not  a  party  aggrieved  by  such  order.  4 
The  judgment  obtained  against  Hubbell  individually 
did  not  in  its  operation  as  a  judgment  affect  Taylor. 
The  order  vacating  this  judgment  did  not,  in  its  opera- 
tion as  an  order,  affect  Taylor.  Nor  was  he  affected  by 
the  operation  of  any  proceeding  in  the  action  before  he 
was  made  a  party.  Whether  he  had  or  had  not  notice 
of  them,  none  of  them  passed  upon  any  right  of  his. 

The  appellant  supposes  that  there  was  an  attempt 
to  impair  his  rights  in  this  wise ;  that  inasmuch,  as 
claimed  by  him,  the  judgment  entered  against  Hub- 
bell  individually  extinguished,  by  merger,  the  claim  on 
which  it  was  based,  so  vacating  the  judgment  was  an 
endeavor  to  revive  that  claim,  and  that  the  accompany- 
ing amendment  of  the  summons  and  complaint,  taken 
together  with  all  else  that  was  done,  subjected  him  to 
the  expense  and  trouble  of  resisting  their  claim  as 
made  against  him  and  Hubbell  jointly.  But  the  ap- 
pellant does  not  claim  that  any  order  was  made  ad- 
judging, directly  or  by  legal  effect,  that  such  claim  was 
revived. 

Until  Taylor  was  made  a  party  defendant  by  amend- 
ment, he  was  a  stmnger  to  the  action  and  as  we  have 
said,  nothing  done  in  it  affected  him.  By  amendment 
he  was  made  a  party,  and,  having  been  served  with  the 
summons,  was  called  upon  to  answer.  This  no  more 
aggrieved  him,  than  the  making  and  serving  any  sum- 
mons and  complaint  is  a  grievance  to  a  defendant. 
Taylor  may,  if  he  shall  so  choose,  plead  that  the 
former  judgment  has  extinguished  the  original  claim, 
and  then  for  the  first  time  there  may  be  some  adjudica- 
tion upon  this  point.    As  yet  no  order  has  said  any- 
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thing  upon  it,  nor  can  the  proceedings  all  taken  to- 
gether be  considered  In  favor  of  or  against  Taylor  as 
an  adjudication  as  to  it 

The  order  denying  the  motion  to  vacate  has  not 
passed  upon  the  question  as  to  what  was  the  l^al 
effect  upon  Taylor's  right,  of  these  orders  vacating 
the  judgment  and  amending  the  summons,  &c.  It  only 
passed  upon  the  question  as  to  whether  the  orders 
asked  to  be  vacated  were  proi)erly  made  at  the  time 
they  were  made.  In  fine,  no  rights  of  Taylor  in  the 
matter  have  been  the  subject  of  adjudication,  and  there- 
fore he  has  not  been  aggrieved. 

The  motion  to  dismiss  appeal  is  granted,  with  costs. 


WILLIAM  HEINMULLER,  Plaintiff  and  Ri;- 
SPONDENT,  V.  JOHN  C.  ABBOTT  and  HIRAM 
B.  (JRAY,  Defendants  and  Appellants. 

The  eyidence  of  what  goods  sold  for  at  a  sheriffs  sale  or  auction 
shoTild  be  reoeiyed  for  the  consideration  of  the  jtuy  as  to  the  valae 
of  the  same,  in  a  case  where  an  action  is  brought  to  recover  the 
value  of  the  same  goods,  and  damages  for  the  taking,  &c. ;  and  when 
compared  with  other  evidences  of  value,  offered  in  the  case,  should 
be  allowed  such  weight  as  the  circumstances  of  the  sale  and  the 
degree  of  competition  actually  exhibited  should  entitle  it  to 
(Campbell  v.  Woodworth,  2  ^.  F.  500 ;  Dixon  «.  Buck,  42  Barb. 
74;  GiU  «.  McNamee,  42  N.  7.  46). 

Before  McCxtnn,  Curtis  and  Sedgwick,  JJ. 

Decided  ManA  2, 1878. 

Api)eal  from  a  judgment. 
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The  point  raised  upon  the  api)eal  appears  from  the 
opinion  of  the  court. 

3.  B.  Brogue^  for  resi)ondent. 

Ahram  Wdkeman^  for  api)ellants. 

By  thb  Coubt. — Sedgwick,  J. — ^The  complaint 
alleged  that  one  Hiram  B.  Gray  obtained  a  judgment 
against  one  Appell,  that  execution  was  issued  thereon ; 
that  the  sheriff  under  this  execution  levied  upon  and 
sold  the  property  of  the  plaintiff,  and  that  he  was  in- 
duced to  this  by  the  defendants,  by  means  of  a  bond  of 
indemnity  given  by  them  to  him. 

The  testimony  showed  that  the  bond  was  given  by 
the  defendants  after  levy  and  before  sale. 

An  important  question  upon  the  trial  related  to  the 
value  of  the  property  said  to  have  been  unlawfully 
taken.  As  to  this  the  defendants  offered  in  evidence 
the  accounts  of  the  sales  made  under  the  execution. 
The  witness  from  whom  the  evidence  was  sought,  was 
the  deputy  sheriff  in  charge  of  the  execution  and  sale 
under  it.  He  had  been  present  at  the  sale.  There 
was  no  objection  that  the  witness  had  not  said  that 
the  accounts  were  correct  This  was  inferentially 
shown  by  his  presenting,  as  a  witness;  the  accounts  of 
the  sales,  in  connection  with  his  other  testimony  as  to 
various  details  of  the  sale. 

The  respondent's  counsel  argues  that  these  accounts 
were  allowed  by  the  court  to  go  to  the  jury,  as  evidence 
in  resi>ect  of  all  matters  stated  in  them,  because  it  ap- 
pears in  the  printed  case  that  they  were  wholly  read. 
They  do  appear  in  full  in  the  case,  but  subject  to  a 
direction  i)f  the  court  (which,  of  course,  the  jury  re- 
garded), the  court  allowed  these  accounts  to  be  read 
"  as  descriptive  of  the  property  sold,  but  not  as  evi- 
dence of  the  amount  it  sold  for." 
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Another  witness  was  a  purchaser  of  part  of  the 
property  sold  at  the  sheriffs  sale. 

The  defense  asked  him,  ''  What  did  you  bid  it  off 
for  ?"  This  question  was  excluded  by  the  court  He 
then  produced  a  writing  which  he  testified  was  the  bill 
of  sale  of  the  articles  bought  by  him  at  that  sale. 

The  court  allowed  it  to  be  read,  "holding  that  the 
same  might  be  read  as  evidence  of  the  kind,  character, 
and  number  of  the  articles  of  property  sold  to  witness." 
This  was  a  ruling  in  effect,  that  it  contained  no  evidence 
as  to  the  value  of  the  articles  mentioned  in  it  The 
defendant  read  it,  including  in  the  reading,  the  price 
at  which  the  bill  stated  the  articles  sold  for.  Under 
the  court's  direction,  the  jury  could  not  consider  this 
to  be  any  evidence  of  value. 

The  defendants  excepted  to  the  rulings  of  the  court, 
in  regard  to  the  accounts  of  sales  offered  in  evidence 
through  the  deputy  sheriff,  and  to  the  question  above 
specified. 

The  rule  seems  to  be  settied  that  in  cases  like  the 
present,  ''the  evidence  of  what  the  goods  sold  for  at 
the  auction,  should  be  received  for  the  consideration  of 
the  jury,  to  be  compared  with  the  other  evidence  of 
value  that  might  be  offered,  and  to  be  allowed  such 
weight  as  the  circumstances  bf  the  sale  and  the  degree 
of  competition  actually  exhibited  should  entitie  it  to 
(Campbell  t).  Wood  worth,  2  N.  T.  500 ;  Dixon  v.  Buck, 
42  Barh.  74 ;  Gill  v.  McNamee,  42  N.  T.  46). 

The  other  exceptions  in  the  case  will  not  be  ex- 
amined, as  the  resiQt  thus  far  reached  makes  it  neces- 
sary to  reverse  the  judgment,  with  costs  to  the  appellant 
to  abide  the  event. 
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WILLIAM  A,  BROWN,  et  at,  Plaintiffs  and 
Respondents,  v.  THE.  ST.  NICHOLAS  INSUR- 
ANCE  COMPANY,  Defendant  and  Appel- 
lant. 

Insnnuice  was  made  upon  a  cargo  of  bay  laden  upon  the  ^^  Gkorge  R. 
Hale,"  a  canal  boat,  on  a  voyage  from  New  York  to  Washington 
City.  The  canal  boat  was  towed  with  other  boats  down  the  Dela- 
ware River.  A  heavy  gale  came  on,  and  caused  the  tugs  and  canal 
boats  to  separate,  and  the  boat  in  question,  with  others  of  the  tow, 
went  ashore  fifteen  or  twenty  miles  below  the  city,  having  lost  her 
loof  and  some  twenty-seven  bales  of  hay  and  taken  in  fourteen 
inches  of  water.  The  ice  froze  around  the  boats  the  next  morning 
and  the  weather  continued  cold  for  five  or  six  days,  and  then  came 
a  thaw.  After  two  or  three  weeks,  this  boat,  with  others,  drifted 
several  miles  down  the  river  and  came  back  on  the  return  tide  to 
nearly  the  same  place,  and  that  night  another  boat  sank  under  the 
stem  of  the  ^*  Hale/'  and  when  the  tide  turned  the  '^  Hale"  broke 
in  two  in  the  middle,  and  sunk  in  nine  or  ten  feet  of  water.  Most 
of  the  bay  on  deck  washed  off  and  went  down  the  stream. 

Bdi^  that  the  stress  of  weather  by  which  the  *^Hale"  was 
separated  from  the  tugs  and  driven  ashore,  must  be  regarded  as  the 
primary  cause  of  the  loss. 

The  term  ^'proximate  cause"  discussed,  and  the  rules  governing  the 
same  considered. 

Before  McCijnn,  Curtis  and  Sedgwick,  JJ. 

Decided  March  2,  1873. 

By  THE  CouET. — Curtis,  J,— This  is  an  action  to 
recover  on  a  marine  policy  of  insurance  on  hay,  laden 
on  the  canal  boat  "  George  R.  Hale,"  on  a  voyage 
from  New  York  to  Washington  City,  The  boat  left 
New  York  in  December,  1863,  ma  the  canals,  and 
reached  Philadelphia,  December  31,  and  on  the  morn- 
ing of  January,  1,  1864,  proceeded  down  the  Delaware 
Biver  to  the  Chesapeake  and  Delaware  Canal  at  Dela- 
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ware  City,  in  a  tow  of  about  twenty-five  boats,  towed 
by  four  or  five  steamers.  The  weather  was  fair  and 
calm  in  the  morning,  but  in  the  afternoon,  when  they 
had  proceeded  about  fifteen  or  twenty  mUes  down  the 
river,  a  heavy  gale  came  on  from  the  north-west,  it  con- 
tinued to  increase  in  violence,  and  about  seven  p.m.,  the  * 
steamers  having  been  broken  loose  from  the  boat  in 
q[uestion,  the  latter  was  about  eleven  p.m.  stranded  in 
shoal  water,  at  a  considerable  distance  from  the  shore, 
as  well  as  from  the  channel  of  the  river.  Previous  to 
going  ashore  the  roof  of  the  boat  which  protected  the 
hay  was  lost,  and  also  a  part  of  the  hay,  while  the 
seams  of  the  boat  from  straining  and  laboring  o})ened 
so  that  she  had  fourteen  inches  of  water  in  her,  and 
being  a  scow  bottom,  the  lower  part  of  the  cargo  of  hay 
became  soaked  and  damaged.  In  the  morning  ice 
formed  upon  the  flats  upon  which  the  boat  was 
stranded,  and  closed  in  about  the  boat.  Other  boats  in 
the  tow  were  also  driven  ashore  at  the  same  time,  and 
remained  surrounded  by  ice  after  it  formed  around 
them. 

The  boat  in  question  remained  in  this  condition 
about  three  weeks,  when  at  half-past  eleven  o'clock 
one  night,  at  pretty  nearly  high  water,  it  drifted  in  the 
ice  about  two  miles  down  the  river,  floating  back  with 
the  return  tide  to  within  a  few  rods  of  its  former  posi- 
tion, and  went  ashore,  the  bow  going  up  on  the  ice, 
stone  or  some  obstruction,  and  another  boat  sinking 
uiider  her  stem.  The  result  was,  when  the  tide  fell,  « 
the  boat  in  question  ("  George  R.  Hale  ")  broke  in  two 
in  the  middle,  and  her  stern  broke  off,  leaving  but  one 
tier  of  bales  out  at  high  water.  Most  of  the  hay  on 
deck  floated  ofi".  The  other  boats  ultimately  completed 
the  trip  to  Washington.  The  channel  of  the  river  was 
open  during  the  time  the  boats  were  ashore,  but  there 
was  considerable  floating  ice  in  the  river.  The  cai^go 
was  injured  and  damaged  from  contact  with  the  water 
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to  more  than  half  its  value.  After  the  boat  broke  up 
and  was  sunk  the  last  time^  the  plaintiffs  abandoned 
the  cargo  to  the  defendants,  and  claimed  for  a  total  loss. 

The  defendants,  by  answer,  set  up  they  were  exon- 
erated firom  liability  by  reason  of  the  following  clause 
in  the  insurance  policy : 

^^  It  is  nnderstood  and  agreed  that  if  any  boats,  the 
cargo  of  which  is  covered  by  this  policy,  are  prevented 
or  detained  by  ice  or  the  closing  of  navigation,  from 
terminating  the  trip,  then,  in  such  case,  this  x>olicy 
«  shall  cease  to  attach  upon  such  cargo,  and  this  Com- 
pany shall  return  the  premium  for  the  unexpired  por- 
tion of  said  trip." 

The  cause  was  tried  before  the  Hon.  Saktjel  Jones, 
at  the  May  Term  in  1871,  and  a  verdict  rendered  for 
the  plaintiff  for  the  full  amount  claimed,  by  direction 
of  the  court,  on  the  ground  that  the  stress  of  weather, 
by  driving  the  vessel  ashore,  was  the  primary  cause  of 
the  loss.  To  this  direction  the  defendants'  counsel  ex- 
cepted. The  case  comes  before  this  court  on  appeal 
from  the  judgment  entered  on  the  verdict. 

John  C  Dimmiclcy  for  appellants. 

H.  H.  UnderMUj  for  respondents. 

It  is  to  be  observed,  in  construing  this  policy,  that  it 
contains  a  provision  that  the  vessel  may,  in  her  voyage, 
**  proceed  and  sail  to,  touch  and  stay,  at  any  port  or 
places,  if  thereunto  obliged  by  stress  of  weather  or 
other  una7)oidai)le  acddeTdj  without  prejudice  to  this 
insurance. '  *  The  contract  of  insurance  seems  to  be  on  e, 
that  courts,  without  indulging  in  niceties,  seek  to  ad- 
minister justice  upon  according  to  the  fair  interpreta- 
tion of  the  intention  of  the  parties.  Although  it  is 
well  settled  that  the  insurer's  liability  is  to  be  measured 
by  the  rules  causa  proxima  non  remota  spectatur,  yet 
its  application  practically  has  not  been  unattended  with 
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difficulties.  There  have  been  different  defioitions,  more 
or  less  stringent^  of  the  term  proximate  cause.  A  just 
exposition  of  the  rule  is,  that  all  the  consequences 
naturally  flowing  from  the  -peiil  insured  against,  or 
incident  thereto,  are  properly  attributable  to  the  peril 
itself  (Peters  v.  Warren  Ins.  Co.,  14  Peter s^  99; 
Parsons  on  Marine  Ins.  655 ;  Magoun  v.  N.  E.  Ins. 
Co.,  1  Sioryy  164). 

In  the  present  case  the  vessel  had  liberty  by  the 
terms  of  the  i)olicy,  **  to  stay  at  any  ports  or  places,  if 
thereunto  obliged  by  stress  of  weather,  or  other  un- 
avoidable accident,  without  prejudice  to  this  insur- 
ance." Consequently  no  pr^udice  attaches  to  the 
plaintiff' s  claim  by  reason  of  the  vessel  staying  where 
it  first  went  ashore,  so  long  as  it  was  obliged  to  do  so 
by  stress  of  weather,  or  the  water  freezing  about  it  on 
the  flats,  or  other  unavoidable  accident.  The  freezing 
in  seems  to  come  under  the  provisions  both  of  stress 
of  weather,  and  unavoidable  accident  The  vessel  was 
driven  ashore  by  reason  of  a  peril  insured  against,  and 
staid  there  under  precisely  the  circumstances  that  the 
policy  provides  she  might  stay  without  prejudice  to 
the  insurance.  After  some  days  she  floated  in  the  ice 
in  a  high  tide,  and  moved  some  two  miles,  it  is  said,  and 
when  the  tide  receded,  was  deposited  stranded  within 
a  few  rods  of  her  former  position,  and  then  broke  in 
two.  It  does  not  appear  that  after  the  first  storm  she 
ever  got  off  from  the  shoals  into  the  river  channel,  or 
in  any  way  resumed  hei^  trip.  This  was  the  completion 
of  the  loss.  It  cannot  justly  be  held  that  this  moving 
of  the  position  of  the  vessel  on  the  shoal  by  the  tide, 
changed  or  affected  the  provision  in  the  policy  which 
we  have  just  considered.  She  went  ashore,  with  loss  of 
roof  and  part  of  cargo  and  leaking,  in  the  first  instance, 
a  peril  insured  against.  She  staid  there  under  the  very 
circumstances  under  which  the  policy  provides  she 
might  stay  without  prejudice  to  the  insurancei  and 
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while  there,  incapable  to  perform  the  voyage,  and  at  no 
time  ever  delivered  from  the  original  peril,  was  virtually 
destroyed. 

It  wonld  be  making  an  over-nice  distinction  to  say 
that  the  gale  of  wind  that  first  stranded  the  vessel  was 
not  the  proximate  canse  of  the  loss.  It  drove  her  from 
her  conrse,  ont  of  the  channel  of  the  river,  and  it  was 
the  original  and  effective  cause  of  her  incapacity  to 
complete  the  voyage.  She  was  never  delivered  from 
the  restraint  and  loss  occasioned  by  this  peril,  so  great 
to  vessels  of  her  helpless  class,  and  to  hold  that  it  was 
eav^a  remoia^  would  be  to  negative  the  intentions  of 
the  parties  and  to  depart  from  a  just  interpretation  of 
the  policy. 

The  earliest  case  where  this  distinctioD  came  up  for 
consideration,  and  is  relied  upon  by  the  appellants,  is 
that  of  livie  t).  Janson,  12  East^  648.  An  American 
vessel,  warranted  free  from  American  condemuation, 
went  ashore  on  Governor's  Island,  when  clandestinely 
leavmg  New  York  in  the  night,  to  avoid  the  embargo. 
In  the  morning  she  was  seized  by  the  authorities  and 
condemned  for  violation  of  the  embargo.  It  was  held 
that  the  assured  could  have  no  claim  for  indemnity 
where  there  is  ultimately  no  damage  to  him  from  any 
peril  insured  against.  In  the  case  of  Hahn  v.  Corbett, 
2  Bingham^  205,  where  goods  were  insured  in  a  ship 
warranted  free  from  capture  and  seizure,  and  the  ship 
was  stranded  on  a  shoal,  within  a  few  miles  of  the  port 
of  destination,  disabled  from  proceeding,  and  lost,  and 
while  she  lay  in  the  sand,  was  seized  and  the  goods 
confiscated,  it  was  held  to  be  a  loss  of  the  goods  by  the 
perils  of  the  sea.  Burroughs,  J.,  in  his  opinion,  says, 
*'that  the  causa  proxima  of  the  loss  of  the  goods,  is 
the  loss  of  the  ship,"  and  he  draws  a  distinction  be- 
tween that  case  and  that  of  Livie  v.  Jansen,  where  he 
Bays,  **  the  loss  was  virtually  occasioned  by  her  break- 
ing the  embargo." 
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Applying  the  principle  to  be  deduced  from  these 
cases,  and  considering  what  actually  occasioned  the 
loss  of  the  hay  on  board  of  the  canal  boat,  which  was 
in  ta^t  the  gale  that  stranded  her,  a  peril  insured  against^ 
the  insurer  is  entitled  to  recover. 

The  judgment  should  be  afib'med  with  costs. 


FRANK  J.  TINKHAM,  et  al.^  Plaintiffs  Ain)  Ap- 
pellants r>.  ANDREW  J.  THOMAS,  Defend- 
ant AND  Respondent. 

After  a  jury  had  been  charged  by  the  court,  and  were  leaving  the 

jury  box,  it  is  too  late  for  counsel  to  request  the  court  to  make  any 

specific  charge  in  the  case. 
Requests  to  charge  should  be  presented  to  the  court  in  the  hearing  of 

the  opposing  counsel,  and  before  the  jury  are  leaving  the  jury  box, 

and  should  not  be  handed  up  to  the  court  in  a  paper  writing  as  the 

jury  were  leaving. 
In  this  case  the  judge  refused  to  entertain  or  consider  the  proposed 

requests  to  charge,  and  it  was  the  exercise  of  a  proper  discretion 

in  the  premises  and  under  the  circumstances. 

« 

Before  MoCunn,  Cuetis  and  Sedgwick,  JJ. 

Decided  Mareh  2, 1872. 

Appeal  from  a  judgment. 

This  action  is  brought  to  recover  three  thonsand 
dollars  damages  claimed  to  have  been  sustained  by 
reason  of  certain  false  and  fraudulent  representa- 
tions alleged  to  have  been  made  by  the  respondents 
to  the  appellants,  by  which  the  latter  were  induced 
to  purchase  the  stock  and  fixtures  of  a  cigar  stand 
in  the  premises  No.  585  Broadway,  New  York,  pay- 
ing therefor  one  thousand  and  twenty-four  doUara^ 
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and  also  to  take  a  lease  of  the  stand  from  the  respond- 
ent for  one  year  at  the  rent  of  two  thousand  five  hnn-/ 
died  dollars  x>6r  annum,  payable  weekly. 

The  complaint  alleged  that  the  defendant  falsely 
and  frandnlently  represented  to  the  plaintiffs  that  the 
business  as  previously  conducted  by  defendant  was 
profitable,  and  that  the  sales  averaged  forty  dollars  a 
day,  and  would  continue  to  average  not  less  than  forty 
dollars  a  day  as  conducted  by  the  plaintiffs.  These 
allegations  were  denied  by  the  answer. 

The  issues  raised  by  the  pleadings  were  -tried  before 
the  Hon.  James  C.  Spenoee  auji  a  jury,  December  31, 
1870,  and  a  verdict  rendered '  for  the  defendants.  The 
plaintiffs'  counsel  moved  for  a  new  trial  on  the  minutes, 
which  motion  was  denied.  The  case  comes  before  the 
general  term  on  api)eal  from  the  order  denying  the 
motion  for  a  new  triaL  and  from  the  judgment  entered 
in  &vor  of  the  defendant 


Samuel  H.  Rcmdall^  for  apx>ellants. 
Charles  H.  Bailey^  attorney  for  respondent. 
A.  PhtUipSy  of  counsel. 

By  the  Couet. — Cuetis,  J. — The  api)eUant  seeks  a 
new  trial  upon  the  ground  that  the  verdict  is  against 
evidence,  and  that  the  court  erred  in  denying  the 
motion  for  it  made  upon  the  minuted.  The  testimony 
of  the  plaintiff,  as  to  the  making  of  the  alleged  false 
representations,  is  contradicted  by  other  testimony,  and 
the  question  as  to  whether  they  were  made  or  not  was 
jbirly  submitted  to  the  jury,  who  found  for  the  defend- 
ant. It  was  their  exclusive  province  to  determine  this 
question ;  and  an  examination  of  the  evidence  in  the 
case  shows  no  reason  why  their  verdict  should  be  dis- 
turbed. The  rulings  of  the  judge,  during  the  progress 
of  the  trial,  to  which  the  apx)ellants  excepted,  were 
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correct.  The  entries  made  by  the  witness  from  the 
statement  of  the  clerk  were  property  excluded,  and  the 
clerk  was  subsequently  called  and  testified  for  the 
appellants. 

After  the  jury  had  been  charged  by  the  court, 
and  were  leaving  the  jury  box,  the  appellants'  counsel 
handed  a  paper  to  the  judge,  which  he  alleged  contained 
specific  requests  on  the  part  of  the  plaintiffs  to  charge 
the  jury.  The  judge  refused  to  receive  the  paper,  or  to 
receive  any  requests  to  charge  the  jury,  or  to  recall  the 
jury  for  that  purpose,  some  of  them  having  left  the 
jury  box  and  were  near  the  door,  although  all  of  them 
were  in  the  court  room, — ^holding  that  the  counsel  should 
have  presented  any  requests  to  charge  before  that  time ; 
to  which  ruling  and  refusals  the  appellants'  counsel 
excepted. 

There  seems  to  be  a  manifest  propriety  that  requests 
to  charge  should  be  presented  to  the  court  in  the  hear- 
ing of  the  opposing  counsel,  and  before  the  jury  are 
leaving  the  box,  and  not  handed  up  in  a  paper  after 
they  are  leaving.  The  nature  of  these  requests,  or 
what  they  were,  is  not  disclosed  by  the  case,  and  there 
appears  to  be  no  suflBcient  reason  for  interfering  with 
the  exercise  of  the  discretion  of  the  court  under  the 
circumstances. 

The  motion  for  a  new  trial  should  be  denied,  and 
the  judgment  of  the  court  below  should  be  affirmed, 
with  costs. 
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WILLIAM  KERN  and  COIfRAD  HORNEL, 
Plaintiffs  and  Appellants,  v.  JOHN  RA- 
CHOW,  Defendant  and  Respondent. 

The  plamtififs'  affidavit  shows  that  one  month  before  the  defendant's 
note  became  due  he  sold  his  property,  &c.,  worth  two  thousand 
dollars,  to  his  brother-in-law,  for  five  hundred  dollars  (payable 
some  time  afterwards),  provided  the  business  was  good  and  he 
(brother-in-kiw)  was  successful;  also,  that  defendant  refused  to 
show  his  book  or  give  a  satisfactory  or  full  statement  of  his  afiairs. 

The  defendant  did  not  explain  or  deny  any  of  these  verified  state- 
ments, but  moved  upon  the  insufficiency  of  plaintifi's  affidavit,  thus 
admitting  the  same  to  be  true  (see  Wolfe  v,  Brower,  5  Hobt,  604 ; 
Union  Bank  v.  Mott,  9  Abb,  108). 

When  a  debtor,  shortly  before  the  maturity  of  his  indebtedness,  sells 
Ms  property  for  less  than  its  value,  to  a  relative,  on  the  credit  of 
nearly  a  year,  and  only  payable  then  on  the  condition  that  the 
business  proved  to  be  good,  and  the  said  relative  was  successful, 
a  case  arises  where  the  original  creditor  is  entitled  to  an  order  of 
arrest,  or  the  remedy  afforded  under  subdivision  5  of  section  179 
of  the  Code. 

EM,  That  plaintiff  was  entitled  to  the  order  of  arrest,  and  that 
the  order  vacating  the  same  should  be  reversed. 

Before  McCunn,  Curtis  and  Sedgwick,  JJ. 

Decided  March  2, 1872. 

Appeal  by  the  plaintiff  from  an  order  made  on  Jane 
14,  1871,  granting  a  motion  to  vacate  an  order  of  arrest. 

The  action  is  to  recover  the  valne  of  wood  monld- 
ings  sold  by  the  plaintiffs  to  the  defendant,  between 
March  1,  1870,  and  January  1,  1871,  and  for  which 
defendant  gave  plaintiff  his  note,  dated  January  18, 
1871,  payable  three  months  after  date.  An  order  of 
arrest  was  granted,  on  the  gronnd  that  the  defendant 
had  disposed  of  his  property  with  intent  to  defraud  his 
creditors.  The  defendant  moved  at  special  term  to 
vacate  this  order,  and  the  motion,  was  granted.    The 


240  KERN  V.  RACHOW. 

Opinion  of  Cubtis,  *  J. 

plaintiff  appeals  to  the  general  term  from  this  order 
vacatiDg  the  order  of  arrest. 

David  McAdam^  for  the  appellant. 

Henry  WehU^  for  the  resi)ondent. 

By  the  Court.— Cijrtis,  J.— The  plaintiff's  affi- 
davit shows  that  about  one  month  before  the  defend- 
ant's note  feU  due,  the  defendant  sold  his  stock,  busi- 
ness and  articles  contained  in  his  place  of  business,, 
which,  with  the  outstanding  claims,  were  worth  two  thou- 
sand dollars,  to  one  Holstein,  his  brother-in-law,  and 
who  had  failed  several  times,  for  the  price  of  five  hundred 
dollars,  payable  January  1, 1872,  provided  the  business 
was  good  and  he  was  successful.  That  the  defend- 
ant has  refused  to  show  his  books,  or  give  any  satisfac- 
tory or  full  statement  of  his  affairs.  That  he  owes 
other  debts,  and  that  his  property  has  been  attached. 

The  defendant  moves  to  vacate  the  order  of  arrest 
on  the  plaintiff's  own  affidavit,  and  does  not  explain  or 
deny  any  of  the  matters  alleged  in  the  plaintiff's  affi- 
davit. If  these  allegations  are  not  met  by  a  denial,  on 
a  motion  to  discharge  from  arrest,  they  must  be  taken 
to  be  true  (Wolfe  v.  Brower,  5  Bob.  604 ;  Union  Bank 
z.  Mott,  9  Abb.  108). 

When  a  debtor,  shortly  before  the  maturity  of  his 
indebtedness,  sells  his  property  for  less  than  its  value, 
to  a  relative,  to  be  paid  for  conditionally,  under  the 
circumstances  and  in  the  manner  charged  by  the*plain- 
tiffs,  and  makes  no  denial  or  explanation,  a  case  arises 
where  the  creditor  is  entitled  to  the  remedy  afforded 
under  subdivision  5  of  section  179  of  the  Code.  A 
contrary  view  of  it  would  tend  to  withhold  the  relief 
and  protection  designed  by  the  f  ramers  of  the  law  to  be 
given  to  creditors,  and  serve  substantially  to  promote 
the  designs  of  knavish  and  fraudulent  debtors. 

The  order  apx>ealed  from  should  be  reversed,  with 
costs  to  the  plaintiff. 


ST.  LUKE'S  HOME  v.  ABSO.  FOR  RELIEP  OF  FEMALES.  241 

Statement  of  the  Case. 


ST.  LUKE'S  HOME  FOR  INDIGENT  CHRISTIAN 
FEMALES,  Respondents,  v.  AN  ASSOCIATION 
FOR  THE  RELIEF  OF  RESPECTABLE  AGED 
INDIGENT  FEMALES  IN  THE  CITY  OF  NEW 
TOREL,  Impleaded  with  others,  Appellants. 

A  devise  or  bequest  should  not  be  considered  void,  but  carried  into 
effect  by  the  court,  whenever  it  is  possible  for  the  court  to  ascer- 
tain and  determine  the  meaning  and  intentions  of  the  testator, 
and  execute  the  same  in  accordance  with  law  and  equity. 
When  it  appears  that  there  is  a  latent  ambiguity  or  object  arising 
dekan  or  beyond  the  will  itself,  such  as  words  of  description  of 
persons  or  things  that  are  incorrect,  or  a  misnomer  or  language 
susceptible  of  more  than  one  meaning  or  interpretation,  whereby 
the  intention  of  the  testator  cannot  be  determined  by  the  language 
of  the  will,  then  parol  or  other  evidence  is  admissible  to  explain  to, 
or  inform  the  court,  as  to  what  were  the  intentions  of  the  testator 
in  the  premises,  and  in  such  case  evidence  or  testimony  is  admissi- 
ble, that  informs  the  court  of  the  habits  of  thought  and  action  of 
the  testator  in  matters  and  subjects  germane  to  those  contained  in 
and  alluded  to  in  the  will,  as  ^iso  his  expressions  and  statements  in 
regard  to  his  intentions  and  views  in  respect  to  the  society-  or  insti- 
tution claiming  the  bequest,  vnth  the  ultimate  view  of  ascertaining 
therefrom  and  judicially  determining,  if  possible,  the  institution  or 
l^^tee  for  whom  the  testator  intended  his  charitable  bequest. 
The  fact  that  the  plaintiff  was  well  acquainted  with  the  plaintifiB'  in- 
stitation  and  with  its  direction  and  management,  and  that  he  had 
been  one  of  its  patrons,  and  terms  of  intimacy  and  friendship  ex- 
isted between  him  and  some  of  its  founders  and  leading  managers, 
and  there  being  no  positive  evidence  that  he  had  ever  been  in- 
formed of  or  acquainted  with  the  defendants'  institution,  is    a 
strong  point  in  favor  of  the  plaintiffs'  claim  that  the  testator  in- 
tended the  bequest  for  plaintiffs. 

Before  Monell,  Feej^bman,  and  Cuetis,  JJ, 

Decided  March  80,  .1872. 

Appeal  from  a  judgment  at  special  term. 
VOL.  n— 16 
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This  action  was  brought  to  obtain  a  construction  of 
the  will  and  codicil  of  John  Alstyne,  deceased,  and  to 
determine  the  identity  of  one  of  the  legatees. 

The  will,  among  several  other  gifts  to  charitable  in- 
stitutions, bequeathed  the  sum  of  five  thousand  dollars 
in  the  following  words :  "  Ninth.  I  give  and  bequeath 
to  the  Society  for  the  Relief  of  Indigent  Aged  Females, 
five  thousand  dollars."  By  the  codicil,  the  l^acy 
was  increased  to  twenty-five  thousand  dollars,  as  fol- 
lows :  "To  the  Society  for  the  Relief  of  Indigent  Aged 
Females,  twenty  thousand  dollars." 

The  plaintifl",  claiming  to  have  been  intended  by  the 
testator  as  his  legatee,  brought  this  action  against  the 
defendant^  also  claiming  to  be  such  legatee. 

The  executors  of  the  will  were  made  parties,  but  did 
not  answer  the  complaint. 

The  action  was  tried  at  special  term  by  Mr.  Justice 
Spenceb,  who  found  as  a  fkct,  and  as  a  construction 
of  the  will,  and  of  the  testator's  intentions  in  regard  to 
the  legacies  in  question,  based  upon  the  testimony  ad- 
duced before  him,  and  all  the  facts  appearing  in  the 
case :  that  the  said  testator,  John  Alstyne,  intended  the 
legacy  given  by  the  said  will,  and  likewise  the  legs^j 
given  by  the  said  codicil,  to  the  Society  for  the  Re- 
lief of  Aged  and  Indigent  Females,  for  the  plaintiff, 
the  St.  Luke' s  Home  for  Indigent  Christian  Females, 
and  by  said  words,  '*to  the  Society  for  the  Relief  of 
Aged  and  Indigent  Females,"  in  said  will  and  codicil 
set  forth,  he  intended  to  designate  and.name  thi plain- 
tiffs and  to  bequeath  to  the  plaintiffs  the  sums  therein 
mentioned. 

The  prominent  facts  in  this  case,  and  the  views  and 
conclusions  of  the  justice  before  whom  the  case  was 
tried,  appear  in  the  following  opinion : 

The  plaintiffs  are  a  charitable  institution  and  cor- 
poration of  the  city  of  New  York,  and  bring  this  action 
against  another  charitable  institution,  and  against  the 
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executors  of  John  Alstyne,  lor  the  purpose  of  estab- 
lishing their  claims  to  certain  bequests  made  in  the  will 
of  said  Alstyne,  and  a  codicil  thereof,  amounting  to 
twenty-five  thousand  dollars,  which  plaintiffs  claim 
and  insist  the  testator  intended  to  bequeath  to  them, 
although  the  words  of  the  bequest  do  not  correctly 
name  designate  the  plaintiff's  institution  by  their  legal 
and  corporate  name ;  the  bequests  are  made  in  form — 
'*To  the  Society  for  the  Relief  of  Indigent  Aged  Fe- 
males." 

The  association  defendants  claim  and  insist  that 
their  institution  was  intended  by  the  testator,  while  the 
executors,  defendants,  although  they  do  not  formally 
answer  in  the  premises,  yet  they  claim  that  the  court 
shall  decide  against  the  right  of  either  of  these  institu- 
tions to  the  legacies ;  thus  substantially  causing  this 
large  amount  devoted  to  charitable  purposes  by  the 
testator,  and  evidently  intended  for  one  of  these  institu- 
tions, to  revert  to  the  estate  or  to  his  residuary  legatees, 
and  thus  defeating  the  clear  intentions  of  the  testator 
in  the  premises.  The  important  and  leading  facts  in 
this  case  were  not  contested,  and  the  following  state- 
ment contains  substantially  the  same  as  found  by  the 
court. 

John  Alstyne,  the  testator,  departed  this  life  at  the 
city  of  New  York,  June  3,  1869,  leaving  his  last  will 
and  testament,  which  had  been  duly  executed  and  pub- 
lished, October  3, 1866,  and  which  contained  the  follow- 
ing bequests,  in  their  order. 

"  Fourth.  I  give  and  bequeath  to  the  rector,  church 
wardens  and  vestry  of  St  Paul' s  church,  Eastchester, 
in  the  county  of  Westchester,  State  of  New  York,  the 
sum  of  ten  thousand  dollars,  and  request  that  the  same 
be  invested  in  New  York  city  or  State  stocks,  or  in 
bonds  and  mortgages  on  real  estate  as  permanent  fund, 
and  that  the  interest  be  applied  from  time  to  time  to 
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the  support  of  the  minister,  for  the  time  being,  of  said 
church." 

'*  And  I  further  give  and  bequeath  to  said  rector, 
church  wardens  and  vestry  of  St.  Paul's  church,  East 
Chester,  the  further  sum  of  ten  thousand  dollars,  to  be 
ased  by  them  towards  the  erection  of  a  parsonage.'* 

^^  Fifth.  I  give  and  bequeath  to  the  New  York 
Bible  and  Common  Prayer  Book  Society,  five  thousand 
dollars,  and  direct  and  request  that  the  same  be  in- 
vested in  bond  and  mortgage  on  productive  real  estate, 
as  a  permanent  fund  and  that  the  interest  thereof  be 
used  for  the  purchase  of  Bibles  and  Prayer  Books  for 
free  distribution." 

^' Sixth.  I  give  and  bequeath  to  the  New  York 
Institution  for  the  Instruction  of  the  Deaf  and  Dumb, 
five  thousand  dollars." 

"  SeverUh.  I  give  and  bequeath  to  St  Luke's  Hos- 
pital, five  thousand  dollars."      ' 

^^  Eighth.  I  give  and  bequeath  to  the  New  York 
Eye  and  Ear  Infirmary,  five  thousand  dollars." 

^'NiTdh.  I  give  and  bequeath  to  the  Society  for 
the  Relief  of  Indigent  Aged  Females,  five  thousand 
dollars."     (This  is  the  legacy  in  qtcestion.) 

"  Tenth.  I  give  and  bequeath  to  the  Orphans'  Home 
iu  the  city  of  New  York,  twenty-five  hundred  dollars." 

"  Eleventh.  I  give  and  bequeath  to  the  Institution 
for  the  Blind,  twenty-five  thousand  dollars." 

The  said  codicil,  being  the  second  one  referred  to  in 
the  complaint,  was  executed  on  June  16,  1868,  and  the 
following  are  all  the  bequests  contained  therein. 

^'Mrst.  I  give  to  the  following  named  legatees,  the 
sums  hereinafter  mentioned,  in  addition  to  the  amounts 
given  them  respectively,  in  and  by  my  last  will  and 
testament." 

*'To  the  rector  and  churchwardens,  and  vestry  ot 
St.  Paul's  church,  Eastchester,  State  of  New  York, 
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fiye  thonsand  dollars,  to  be  added  to  their  permaneDt 
fond.'' 

"To  the  New  York  Bible  and  Common  Prayer 
Book  Society,  fifteen  hundred  dollars  to  be  added  to 
the  permanent  fund.'' 

"To  the  Institution  of  Deaf  and  Dumb,  twenty 
thousand  dollars,' ' 

**To  St' Luke's  Hospital,  twenty  thousand  dollars." 

"To  the  New  York  Eye  and  Ear  Infirmary,  five 
thousand  dollars." 

"  To  the  Society  for  the  Relief  of  Indigent  Aged  Fe- 
males, twenty  thousand  dollars."  {This  is  the  addi- 
iional  legacy  in  question.)^ 

'*To  the  Orphans'  Home  in  the  city  of  New  York, 
seyen  thousand  five  hundrecl  dollars." 

"To  the  Institution  for  the  Blind,  seven  thousand 
five  hundred  dollars." 

"To  the  New  York  Hospital,  I  give  and  bequeath, 
twenty-five  thousand  dollars." 

That  of  the  bequests  made  in  said  will,  by  said  tes- 
tator (excluding  the  one  in  question),  five  were  made 
to  corporations  that  are  known  as  sectarian  institutions, 
all  of  which  were  under  the  influence  and  management 
of  the  Protestant  Episcopal  Church,  and  the  remaining 
three  were  made  to  corporations  of  a  non-sectarian 
character,  which  are  public  institutions  for  the  relief  of 
the  deaf,  dnmb  and  blind,  and  in  one  or  more  of  the 
latter  the  said  testator  was  a  director. 

That  the  plaintiffs'  institution  was  incorporated  in 
the  year  1860,  and  was  organized,  and  is  now  existing 
as  a  sectarian  charitable  society,  through  and  under 
the  influence  of  the  Protestant  Episcopal  Church,  and 
has  always  received  and  depended  upon  the  care,  influ- 
ence and  support,  and  the  charitable  donations  and 
collections,  and  has  always  been  under  the  direction  of 
flie  churches,  clergy  and  laity  of  the  said  Protestant 
Episcopal  Church.    That  among  its  earliest  friends. 
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and  most  earnest  and  energetic  advocates  and  sux>- 
porters,  were  the  late  Rev.  Dr.  Francis  Hawks  and  the 
Bev.  Br.  Eigenbrodt,  who  were  also  the  intin^te  friends 
of  the  testator,  who  was  a  member  of  the  church 
wherein  they  officiated. 

That  the  institution  of  the  defendants  was  incor- 
porated in  the  year  1815,  and  was  organized,  and  has 
always  existed,  as  a  charitable  association  of  a  non- 
sectarian  character,  and  has  always  claimed  and  folly 
deserved  the  support  and  friendship  of  all  religious 
sects  and  denominations,  and  among  its  friends  claimed 
the  said  Bev.  Dr.  Hawks,  who,  on  some  occasions, 
officiated  at  the  institution  s^  a  clergyman ;  and  its  first 
directress,  Mrs.  Inness,  and  her  son,  Edward  Inness, 
its  present  treasurer,  were  members  of  Dr.  Hawks'  con- 
gregation in  Calvary  Church. 

That  the  defendants'  institntion  is  much  larger,  more 
wealthy,  and  more  extended  in  its  benefactions  than 
the  plaintiffs,  but  both  of  said  institutions  are  in  all 
respects  creditable  and  deserving  charitable  institutions, 
and  each  doing  its  utmost  in  a  like  charitable  and  good 
work,  namely,  in  providing  a  home,  and  extending  aid, 
to  aged  and  indigent  females,  and  for  many  years  each 
have  been  known  among  its  friends  and  patrons,  and 
by  the  public,  by  the  same  title,  namely.  The  Old 
Ivies'  Home. 

That  for  many  years  prior  to  his  death,  and  the 
execution  of  said  will,  the  testator  was  a  member  and 
a  communicant  of  the  Protestant  Episcopal  Church, 
and  was  known  as  a  liberal  contributor  to  its  many  in- 
stitutions and  charities.  That  he  was  connected  with 
St.  Paulas  Church,  of  Trinity  Parish,  and  left  that 
church  and  connected  himself  with  Calvary  Church 
after  Dr.  Hawks  became  the  rector  and  pastor  of  the 
latter,  and  continued  with  last  named  church  until  Dr. 
Hawks  became  pastor  of  the  Chapel  of  the  Holy 
Saviour,  when  he  joined  the  latter,  and  continued  con* 
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nected  with  the  same  until  his  death.  That  he  was  an 
intimate  friend  and  great  admirer  of  Dr.  Hawks,  and 
his  relations  with  the  latter  gentleman  were  most  in- 
timate and  close  in  all  respects. 

The  testator  also  claimed  and  exercised  great  friend- 
ship and  intimacy  with  the  Re7.  Dr.  Eigenbrodt,  who 
at  one  time  was  associated  with  Dr.  Hawks,  in  his 
charge  of  Calvary  Church,  and  he,  the  testator,  fre- 
quently consulted  with  Dr.  Eigenbrodt,  in  regard  to 
his  benefactions  and  charitable  plans  and  donations. 

Ttiat  on  one  occasion  before  the  execution  of  the 
codicil  in  question,  the  testator  consulted  freely  with 
the  latter  gentleman,  and  laid  before  him  a  plan  he  had 
made  and  intended  to  execute  for  the  formation  of  a 
charitable  institution  for  the  relief  of  aged  and  indigent 
men,  to  which  he  proposed  to  devote  much  care,  labor 
and  money  during  his  lifetime,  and  endow  the  same 
hberally  from  his  estate  by  his  will.  His  plans  in- 
volved the  disposition  of  nearly  a  million  of  dollars  to 
this  object,  and  on  this  occasion,  and  in  discussing  his 
plan  with  Dr.  Eigenbrodt,  he  spoke  fully  and  freely  to 
him  of  the  great  value  and  benefit  of  a  similar  chant* 
able  institution  for  aged  and  indigent  females,  and  the 
conversation  was  continued  by  and  between  him  and 
Dr.  Eigenbrodt  about  the  institution  of  the  plaintiffs, 
whose  charitable  work,  and  its  claims  to  the  consider- 
ation and  support  of  the  church,  individuals  and  the 
public,  wer6  fully  set  forth  and  commented  upon  by 
the  testator  and  Dr.  Eigenbrodt ;  the  latter  gentleman 
testified  that,  on  this  occasion,  the  testator  seemed  to 
be  well  informed  and  familiar  with  the  plaintiffs'  insti- 
tution, which  v^as  spoken  of  as  "The  St.  Lukes' 
Home,"  and  "  The  Old  Ladies'  Home,"  and  also  by  its 
corporate  name. 

That  soon  after  this  and  other  conversations  between 
the  testator  and  Dr.  Eigenbrobt,  about  this  proposed 
new  charitable  institution,  the  testator  sent  for  and  con- 
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suited  with  Ms  counsel,  Mr.  Wetmore,  about  the  same 
plan,  and  told  hinr  his  intentions  and  wishes  in  the 
premises ;  Mr.  Wetmore  was  an  intimate  Mend,  as  weU 
as  the  counsel  of  the  testator,  and  his  advice  and  coun- 
sel had  great  influence  with  him,  and  on  this  occasicxn, 
Mr.  Wetmore  not  agreeing  with  the  testator  as  to  the 
expediency  and  propriety  of  the  testator  devoting  his 
labor  and  wealth  to  this  charitable  object,  was  able  and 
succeeded  in  inducing  the  testator  to  abandon  his 
scheme  and  plan  of  instituting  and  endowing  this  pro- 
posed cjbaritable  institution,  and  the  testator  then  and 
there  determined  and  announced  to  his  counsel,  that  he 
would  materially  increase  the  benefactions  bequeathed 
in  his  will  to  divers  institutions,  by  a  codicil,  which  he 
directed  his  counsel  to  prepare  for  execution. 

The  testator's  will  was  then  produced  and  examined, 
and  directions  for  the  several  amounts  of  increase  then 
made,  and  the  codicil  was  afterwards  duly  executed 
according  to  those  directions.  Mr.  Wetmore  testified, 
that  on  this  occasion,  he  had  the  will  in  his  hand, 
calling  off,  or  reading  therefrom  the  several  charitable 
legacies,  and  that  on  reaching  the  ninth  bequest  therein, 
instead  of  reading  the  same,  he  said  to  the  testator, 
"  John,  here  is  the  Old  Ladies'  Home,  what  will  you 
do  with  that  r'  and  the  testator  answered,  **I  will  in- 
crease that  twenty  thousand  dollars."  Whereupon 
Mr.  Wetmore  said,  "  You  are  doing  well  for  the  Old 
Ladies'  Society"  ;  to  which  remark,  excused  himself 
to  his  counsel  on  his  liberality,  in  these  words.  *'I 
give  that  in  compliment  to  my  mother,  who  is  a  very 
old  lady." 

Mr.  Wetmore  testified,  that  this  conversation  related 
to  the  institution  named  in  the  ninth  bequest  of  said 
will,  as  •'  The  Society  for  the  Relief  of  Indigent  Aged 
Females,"  and  that  in  preparing  the  bequest  in  the 
codicil,  for  this  increase  of  twenty  thousand  dollars. 
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be  copied  from  the  will  the  name  of  the  society  as 
therein  set  forth. 

It  also  appeared  from  the  testimony  in  the  case, 
that  the  testator,  Alstyne,  was  well  acquainted  with 
plaintiffs'  institution,  prior  to  the  execution  of  his  will, 
and  had  on  one  occasion,  contributed  *or  donated  to  it, 
the  sum  of  twenty-five  dollars,  and  that  collections 
were  statedly  taken  up  for  the  benefit  of  the  same,  in 
the  church  of  which  he  was  a  member,  and  that  Dr. 
Hawks  frequently  preached  for  or  solicited  donations 
to  said  institution,  in  said  church,  from  its  members  ; 
and  the  court  found  as  a  conclusion  of  fistct,  that  the 
testator  knew  that  plaintiffs'  institution  was  organized 
under  the  influence  of,  and  supi)orted  by  the  contribu- 
tions and  donations  of  the  Protestant  Episcopal  Church, 
and  that  bis  intimate  friends,  said  Rev.  Dr.  Hawks  and 
Bev.  Dr.  Eigenbrodt,  were  greatly  interested  in  its 
oiganization  and  maintenance,  and  its  general  pros- 
perity. 

There  was  no  testimony  given  in  the  cade,  that  showed 
that  the  testator  had  ever  known  of,  or  concerning,  or 
had  ever  taken  any  interest  in,  or  cpntributed  any- 
thing to  the  association  of  the  defendants.  Mr.  Innes, 
the  treasurer  of  defendants'  association,  testified,  that 
he  had  been  connected  with  the  institution  for  twenty 
years,  and  that  he  was  not  acquainted  with  the  testator, 
and  no  evidence  was  given  or  offered,  tending  to  show 
that  the  testator  had  ever  been  acquainted  with  de- 
fendants' institution,  except  the  fact  that  Dr.  Hawks 
was  acquainted  with  and  friendly  to  the  same,  and 
had  officiated  therein  as  a  clergyman,  on  several  occa- 
sions. 

Owen,  Ndsh  &  Oray,  attorneys  for  plaintiffs. 
Mr.  NasTiy  of  counsel 
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William  VenviUj  attorney  for  the  association,  de- 
fendants. 

Mr.  Marshj  of  counseL 

Mr.  W.  O.  Wetmore^  for  executors,  defendants. 

Spencer,  J. — In  this  case,  there  were  two  like 
charitable  institutions  who  claimed  the  bequests. 

If  the  plaintiffs  had  been  the  only  institution  claim- 
ing these  legacies  from  the  executors,  I  think  there 
would  have  been  no  doubtful  questions  in  the  case,  and 
the  bequests  would  have  been  decreed  to  the  plaintiffs, 
notwithstanding  the  misnomer  in  the  will  and  codicil, 
aud  perhaps  a  like  observation  would  apply  to  the  case 
of  the  defendants^  association  being  a  sole  claimant 

The  testator  evidently  intended  to  designate  one  of 
these  institutions  as  the  object  of  his  charitable  be- 
quests, and  he  has  not  properly  named  either,  and  I 
believe  the  misnomer  was  no .  fault  of  his,  but  was  at- 
tributable to  the  negligence  of  the  i)erson  to  whom  he 
entrusted  the  preparation  of  the  will  and  codicil ;  there- 
fore, I  hold  this  to  be  a  case  of  latent  ambiguity  in  a 
will,  where  the  court  is  authorized  to  admit  parol  testi- 
mony, tending  to  show  the  intentions  of  the  testator, 
to  enable  the  court  to  determine  which  of  these  two 
corporations  he  intended  to  name  and  designate  in  the 
bequests. 

This  question  of  the  admission  of  parol  testimony, 
to  explain  a  latent  ambiguity  in  a  will,  is  first  reported 
in  this  State,  in  the  case  of  Stevens  v.  Maxwell  (4  Johns. 
Gh.  607).  Chancellor  Kent  decided  substantially  in 
that  case,  that  although  a  testator  had  been  entirely 
mistaken  in  the  name  of  a  legatee,  the  bequest  was 
good  if  the  person  intended  by  the  testator  could  be 
clearly  ascertained ;  and  he  held  that  the  intention  of 
the  testator,  and  the  misnomer,  might  be  shown  by  evi- 
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dence  not  contained  in  the  wiH,  by  parol  testimony, 
and  that  the  person  whom  the  testator  intended  was 
•entitled,  and  should  take  the  legacy.  In  that  case,  the 
name  of  Cornelia  Thompson  was  set  forth  in  the  will, 
and  one  Caroline  Thomas  claimed,  and  was  decreed  to 
be  entitled  to  the  bequest. 

This  early  decision  of  our  former  court  of  chancery 
had  some  earlier  precedents  in  English  decisions,  and 
it  has  been  approved  and  followed  in  the  courts  of  this 
country  in  the  following  later  cases :  ConoUy  v.  Pardon, 
1  Faigey  291 ;  Smith  v.  Smith,  1  JSdw.  Ch.  189 ;  Same 
case  on  api)eal,  4  Paige,  271 ;  Roman  Catholic  Asylum 
z.  Emmons,  3  Brad.  144  ;  Domestic  &  Foreign  Mission 
Society,  30  Penn.  426 ;  Butler  v.  Tract  Society,  23  iT. 
336 ;  Vansant  v.  Roberts,  3  Md.  119. 

After  due  consideration  of  these  and  other  prece- 
dents, and  the  opinions  of  distinguished  writers  on  this 
subject,  I  conclude  the  following  propositions  embrace 
the  law  on  this  point  in  this  country  : 

First  A  devise  or  bequest  should  not  be  considered 
void,  but  carried  into  eflfect  by  the  court  whenever  it  is 
possible  for  the  court  to  ascertain  and  determine  the 
meaning  and  intentions  of  the  testator,  and  execute  the 
same,  in  accordance  with  law  and  equity. 

Second.  When  it  appears  that  there  is  a  latent  am- 
biguity, or  object  arising  dehors  or  beyond  the  will 
itself  such  as  words  of  description  of.  persons  or  things 
that  are  incorrect,  or  a  misnomer,  or  language  suscepti- 
ble of  more  than  one  meaning  or  interpretation,  where- 
by the  intention  of  the  testator  cannot  be  determined 
by  the  language  of  the  will,  then  parol  or  other  evi- 
dence dehors  the  will  is  admissible,  to  explain  to  or 
inform  the  court  as  to  what  were  the  intentions  of  the 
testator  in  the  premises. 

There  seems  to  be  a  diversity  of  opinion  as  to 
whether,  in  such  a  case,  the  statements  or  directions  of 
the  testator  to  his  counsel,  in  regard  to  the  draCwing  of 
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the  will,  can  be  given  in  evidence.  I  hold  that  the 
weight  of  authority  and  reason  favors  its  admissibility 
in  every  case  that  the  court  considers  one  of  latent  am- 
biguity, and  therefore  I  have  admitted  and  considered 
(although  objected  to  by  plaintiffs)  the  testimony  of 
Mr.  Wetmore,  in  this  case,  as  to  the  conversation  be- 
tween him  and  the  testator,  when  the  latter  instructed 
him  to  draw  the  codicil. 

In  pursuance  of  these  legal  views  in  the  case,  I 
have  admitted  testimony  of  facts  tending  to  inform  me 
of  the  habits  of  thought  and  action  of  the  testator  in 
matters  and  subject's  germane  to  those  contained  in  it, 
and  alluded  to  in  the  will,  as  well  as  his  expressions  or 
statements  in  regard  to  his  intentions  in  the  premises, 
with  the  ultimate  view  of  finding  out  therefrom,  and 
judicially  determining,  if  possible,  the  institution  or 
legatee  for  whom  this  testator  intended  his  charitable 
bequests. 

Each  of  these  institutions  appear  to  have  been  in 
every  way  equally  entitled  to  the  favorable  considera- 
tion of  the  testator  in  respect  to  the  attainment  of  his 
charitable  object ;  and  in  my  final  conclusions  I  have 
considered  the  claim  of  each  of  these  institutions  for 
these  legacies  as  equally  reasonable  and  good,  except 
in  two  positions,  developed  by  the  fects  and  evidence, 
wherein  I  conclude  the  plaintiff  has  established  a  claim, 
to  be  considered  and  decreed  the  legatee  of  the  testator, 
which  is  superior  in  point  of  fact  and  legal  x)osition  to 
any  maintained  or  urged  by  defendant's  counsel,  and 
they  are  briefly  these : 

First  The  testator  was  acquainted, with  the  plain- 
tiffs' institution,  and  with  its  direction  and  management, 
and  he  had  been  one  of  its  patrons,  and  there  was  no 
positive  evidence  that  he  had  ever  been  informed  of,  or 
acquainted  with,  the  institution  of  defendants.  This  is 
a  strong  point  in  favor  of  the  plaintiffs'  claim  that  the 
testator  intended  these  bequests  for  them ;  and  there 
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are  precedents  tliat  go  far  towards  making  this  point 
coDclasiye  in  &yor  of  plaintiffs,  and  against  defend- 
ants. 

In  the  case  of  Carless  v.  Carless  (1  Mem.  884 ;  8.  C, 
19  Vesey^  601),  a  testator  gave  a  legacy  **  to  Robert 
Carless,  his  nephew,  the  son  of  Joseph  Carless." 

The  testator  never  had  any  brother  Joseph,  bnt  he 
had  two  brothers,  each  of  whom  had  a  son  named 
Robert,  and  these  two  Roberts,  both  nephews  of  the 
testator,  claimed  the  legacy.  The  proofs  in  the  case 
established  the  fact  that  the  testator  was  intimately 
acquainted  with  one  of  the  Roberts,  and  but  little 
known  to  the  other,  and  the  court  determined  that  the 
testator  intended  the  beqnest  for  the  nephew  with 
whom  he  was  best  acquainted,  and  on  the  most  intimate 
terms,  and  did  not  intend  it  for  the  nephew  of  whom 
he  knew  but  little. 

In  Smith  v.  Smith  (1  Ud.  Oh.  189),  the  vice  chancel- 
lor decided  in  favor  of  one  claimant,  and  against  an- 
other, because  of  the  greater  intimacy  and  friendship 
of  the  former  with  the  testatrix,  although  the  latter  was 
related  by  blood  to  the  testatrix,  and  the  former  was 
not. 

There  are  other  cases  holding  like  conclusions. 

Second.  The  plaintiffs'  institution  was  one  of  a  sec- 
tarian character,  and  connected  with  and  sustained  by 
the  Protestant  Episcopal  Church. 

The  testator  was  an  active  and  zealous  member  of 
that  church,  and  was  an  intimate  friend  of  two  of  its 
influential  clergymen.  Dr.  Hawks  and  Dr.  Eigenbrodt, 
and  the  two  latter  gentlemen  were  among  the  most 
energetic  friends  and  supporters  of  the  plaintiffs'  insti- 
tution, and  one  of  these  clergymen  was  frequently  con- 
sulted and  advised  by  the  testator  in  regard  to  the 
charitable  benefactions  of  the  latter. 

The  bequests  of  the  wiU  and  codicil  clearly  show 
the  inclination  or  rather  determination  of  the  testator 
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to  make  liberal  provisions  for  the  charitable  institutions 
of  his  own  church,  and  for  the  church  itself,  and  I 
conclude  that  in  choosing  between  two  equally  merit- 
orious institutions  of  this  character,  that  were  equally 
well  known  to  him,  the  testator  would  select  as  hia 
legatee,  that  institution  which  was  sectarian,  and  con- 
nected with  the  Protestant  Episcopal  church,  and 
which  was  receiving  the  special  friendship  and  support 
of  its  clergy,  especially  that  of  the  testator's  friends, 
the  said  Rev.  Doctors  Hawks  and  Eigenbrodt,  in  pre- 
ference to  that  institution  that  was  not  sectarian,  and 
not  connected  with  any  particular  church  or  denomina- 
tion. Sectarianism  and  religious  denommational  feel- 
ings and  prejudices  exert  a  strong  influence  over  the 
human  mind.  They  ever  have,  and  ever  will  affect 
mens'  actions  and  control  or  guide  their  charitable 
benefactions.  While  I  do  not  find  any  cases  or  pre- 
cedents especially  illustrating  this  point,  I  do  know 
and  feel,  that  I  have  no  right  to  ignore  the  existence  of 
these  prejudices  and  feelings  in  the  mind  of  the  testator, 
so  far  as  appears  from  the  evidence,  but  as  a  judge,  I 
am  bound  to  recognize  and  duly  consider  the  same, 
and  their  effect  and  influence  in  a  case  like  this  ;  and 
therefore  I  hold,  that  the  fact  of  the  testator  being  an 
Episcopalian,  associated  with,  and  surrounded  by  the 
influences  of  that  church,  as  appears  from  the  testi- 
mony, raises  a  strong  presumption  in  favor  of  his 
intentions  to  designate,  in  these  bequests,  an  institution 
that  was  managed  and  directed  by  the  Protestant 
Episcopal  Church. 

For  these  reasons,  I  have  found  and  decided  that 
the  said  testator  intended  to  designate  the  plaintiffs  in 
these  bequests,  and  did  not  intend  to  name  the  de- 
fendants. 

There  must  be  a  judgment  decreeing  these  bequests 
to  the  plaintiffs. 
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From  the  judgment  thus  entered  the  defendants 
appealed. 

« 

3fr.  L.  JR.  Marshy  for  appellants. 
Mr.  8.  P.  Nash,  for  respondents. 

By  the  Cottet.— Monell,  J.— Neither  of  the  parties 
to  this  action  is  designated  in  the  will  and  codicil  by 
its  foil  corporate  title.  Some  of  the  words  employed 
by  the  testator,  are  in  each,  and  some  are  not  in  either ; 
and,  therefore,  neither  the  plaintiffs  nor  defendants 
can  claim  the  legacies,  as  against  each  other,  without 
the  aid  of  extrinsic  facts,  to  more  clearly  establish  the 
intention  of  the  testator.  These  two  societies,  each 
having  the  same  purpose  and  object  specified  by  the 
testator,  each  claim  to  be  the  intended  recipients  of  his 
bounty. 

Some  ot  the  words  used  by  the  testator  to  designate 
the  object  of  his  charity  are  found  in  the  respective 
titles  of  each  of  these  societies.  The  designation  by 
the  testator  is  "  The  Society  for  the  Relief  of  Indigent 
Aged  Females. "^^  The  words  ^Hndigent  females  ^^  are 
the  only  words  found  in  the  plaintiffs'  corporate  title  ; 
while  in  the  defendants'  are  found  the  words  '^  aged 
iThdigent  females ^ "  and  ' '  relief. ' '  The  word  ' '  society ' ' 
ia  not  in  either,  although  **home"  in  the  one,  and 
*' association  "  in  the  other,  may  be  regarded  as  equiv-^ 
alent  terms.  It  is  evident^  therefore,  that  neither  of 
these  institutions  can  claim  absolutely,  to  have  been  so 
clearly  and  certainly  designated  by  the'  testator,  as  to 
entitle  it  to  take  the  legacy.  It  is  understood  that  this 
was  substantially  conceded  at  the  triaZy  although  it  is 
now  contended,  that  there  is  enough^  upon  the  face  of 
the  wiU  and  codicil^  to  determine  the  questions  in 
favor  of  the  defendants. 

Upon  this  concession,  if  it  was  made,  or  in  the  view 
of  its  necessity,  the  learned  justice  below .  admitted 
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each  extrinsic  endence  as  was  offered,  and  upon  it 
determined  as  a  factj  that  the  testator  intended  to 
bestow  his  bounty  upon  the  plaintiffs. 

The  evidence  thas  adduced,  and  which  was  suj)- 
posed  to  furnish  a  sufficient  reason  for  the  belief  that 
the  plaintiffs  were  the  intended  recipients  of  the  gifl^ 
was  without  conflict,  leaving  the  only  question  for  us 
to  examine,  to  be,  whether  it  is  sufficient  to  sustain  the 
finding  of  fact 

A  finding  upon  conflicting  evidence  will  not,  ordi- 
narily, be  disturbed,  although  the  court  may  do  so, 
where  it  is  clearly  against  the  weight  of  the  evidence 
(Loeschick  v.  Baldwin,  38  iT.  T.  826) ;  but  will  do  so 
with  great  caution  and  only  in  a  clear  case.  Wheie, 
however,  there  is  no  conflict,  the  court  can  only  see 
whether  the  evidence  is  sufficient  to  authorize  the  con- 
clusion. 

If  the  evidence,  therefore,  which  was  received  in 
this  case,  was  proper  and  pertinent,  and  tended  to  fairly 
aid  in  discovering  the  testator's  intention,  and  if,  upon 
a  fair  construction  of  it,  we  shall  find  it  sufficiant  to 
justify  the  conclusion  of  the  learned  justice  below, 
then,  upon  well  established  principles,  we  should  not 
disturb  his  judgment 

Was  the  evidence  prox)er  f 

At  the  time  of  making  the  will  and  codicil  there 
was  not,  nor  has  there  since  been,  any  institution  or 
society,  incorporated  or  otherwise,  whose  name  or  title 
corresi)onded  in  terms  exactiy  with  the  society  desig- 
nated by  the  name  or  title  in  the  will.  The  bequest 
must,  therefore,  be  declared  void  for  uncertainty,  un- 
less the  intention  of  the  testator  can  be  ascertained 
from  sources  other  than  the  wiU  itself. 

1^0  aid  can  be  obtained  from  other  parts  of  the  will 
or  codicil.  The  bequest  bears  no  relation  whatever  to 
the  other  benefactions  of  the  testator,  all  of  which  are 
wholly  independent  of  each  other. 
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But  there  are  in  the  city  of  New  York  two  incor- 
porated institutions,  each  claiming  to  have  been  in- 
tended by  the  testator  as  hia  legatee.  Each  of  these 
societies  have  practically  the  same  object  and  purpose, 
namely,  the  sustenance  and  care  of  aged  indigent 
females,  and  are  equally  within  the  design  of  the  testa- 
tor, which  was  to  benefit  that  class. 

As  between  these  two  societies,  therefore,  it  was  not 
possible,  without  the  assistance  of  some  extrinsic  evi- 
dence, to  determine  which  was  intended  as  the  ben- 
eficiary. 

It  was,  therefore,  very  proper  to  let  in  such  proof  as 
might  be  furnished,  and  which  would  aid  in  ascertain- 
ing the  probable  intention  of  the  testator,  in  order  that 
one  or  other  of  these  excellent  charities  might  receive 
his  very  liberal  gift,  which  otherwise  might  lapse  for 
the  want  of  an  ascertained  taker. 

The  propriety  of  this  may  be  further  illustrated  by 
reference  to  a  fact  not  alluded  to  at  the  trial,  which, 
had  it  been,  would,  I  think,  have  increased  the  diffi- 
culty of  reaching  the  testator's  intention  from  the  will 
only. 

The  testator,  doubtless,  designed  to  make  his  bene- 
faction to  some  institution  which  afforded  a  home  and 
support  to  aged  and  indigent  females. 

At  the  time  and  long  previous  to  making  the  will 
and  codicil,  there  was  one  other  incorporated  society  in 
the  city  of  New  York,  whose  objects  and  purpose  was 
similar  to  the  objects  and  purpose  of  those  who  are 
now  contesting  for  this  legacy,  namely,  **  The  Presby- 
terian Home  for  Aged  Women,''  which  might,  with 
some  force,  lay  claim  to  the  legacy,  if  the  legatee  is  to 
be  decided  upon  from  the  will  alone. 

But  the  propriety  of  resorting  to  extrinsic  evidence 

in  the-se  cases  has  been  so  frequently  and  uniformly 

sanctioned  by  the  courts,  that  a  mere  citation  of  soma 

of  the  cases  is  all  that  is  necessary  (Horn beck  v.  Am. 
VOL.  n— 17. 
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Bible  Soc,  2  Sandf.  133 ;  Banks  v.  Phelan,  4  Barb. 
80;  N.  Y.  Ins.  for  the  Blind  v.  How,  10  iV^.  T.  81; 
Button  V.  Am.  Tract  Soc.,  23  Vt.  336  ;  In  re  Gregory, 
11  Jic/r.  N.  8.  634;  Cromie  v.  Louisville,  &c.  Soc.,  3 
Btish.  IKen.]  366  ;  Best  v.  Hammond,  55  Penn.  409). 

The  evidence  which  was  received  was  pertineDt  to 
the  question  before  the  court,  and  was,  in  my  opinion, 
sufficient  to  sustain  the  finding  of  fact  of  the  justice  be- 
low, that  the  testator  intended  to  designate  the  plaintiff 
as  his  legatee. 

It  was  proved  that  Mr.  Alstyne,  the  testator,  was  a 
communicant  of  the  Protestant  Episcopal  Church,  and 
that  the  plaintiffs'  society  was  connected  with,  and 
managed  by  a  board  of  managers  consisting  of  twenty- 
one  clergymen  and  laymen  of  that  denomination  of 
Christians. 

Mr.  Eigenbrodt,  a  minister  of  that  church,  testified, 
that  he  had  known  the  testator  for  a  number  of  years. 
That  his  first  church  connection  was  with  St.  Paul's ; 
he  afterwards  became  a  parishioner  of  Calvary,  and 
afterwards  of  the  Holy  Saviour.  He  statedTthat  in  con- 
versations in  1867,  '8,  and '9,  Mr.  Alstyne,  alludmg  to  a 
favorite  object  of  his,  the  founding  of  an  institution  for 
the  care  of  old  men,  spoke  also  of  the  desireableness  of 
provision  for  aged  and  indigent  females,  when  the  wit- 
ness spoke  of  St  Luke's  Home  for  Indigent  Christian 
Females,  and  laid  before  him,  what  he  seemed  to  be 
familiar  with,  its  claims,  in  which  the  testator  ''heartily 
acquiesced.^'  In  one  of  the  interviews  St.  Luke's 
Home  was  spoken  of  as  under  the  charge  of  Dr.  Tat- 
tle, and  Dr.  Hawks'  name  was  used  in  connection  with 
it.  Dr.  Hawks  was  at  that  time  pastor  of  the  Church 
of  the  Holy  Saviour,  of  which  Mr.  Alstyne  was  a  pa^ 
ishioner,  and  he  took  an  active  part  in  the  origin  of  the 
Home,  and  was  one  of  its  earnest  supporters. 

It  was  also  ascertained  that  in  1862,  a  donation  of 
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twenty-five  dollars  had  been  made  by  Mr.  Alstyne  to 
the  St.  Luke's  Home. 

This  evidence  indicated  a  knowledge  in  the  testator 
of  the  plaintiffs'  society,  and  was  deemed  sufficient  to 
raise  a  presumption  of  a  bias  in  its  favor.  Such  a  bias 
is  natural.  Where  two  benevolent  societies  exist  at  the 
same  time  and  in  the  same  place,  having  the  same  ob- 
ject and  purpose,  one  of  which  is  independent  and  the 
other  denominational,  there  will  be  a  presumed  leaning 
towards  the  denominational  one,  by  all  those  who  are 
of  the  same  religious  faith. 

The  evidence  of  Mr.  Wetmore,  who  drafted  the  will 
and  codicil,  and  who  testified  to  a  conversation  with 
the  testator  at  the  time  the  latter  was  prepared,  does 
not,  in  any  degree,  weaken  the  strength  of  the  plain- 
tiffs' case.  He  says  he  called  the  testator's  attention 
to  the  different  legacies,  and  then  said,  '*Here  is  the 
Old  Ladies'  Home,  what  will  you  do  with  that?"  He 
said,  **I  will  increase  that  twenty  thousand  dollars." 
I  said,  "You  are  doing  very  well  for  the  Old  Ladies' 
Society."  He  said,  **  I  give  that  in  compliment  to  my 
mother ;  she  is  a  very  old  lady." 

It  may  be  that  Mr.  Wetmore  had,  indeed,  it  is  quite 
certain  that  he  had,  the  defendants'  association  in  his 
mind,  when  speaking  of  the  Old  Ladies'  Home.  He 
had  always  heard  it  so  called.  But  there  is  nothing  in 
this  that  shows  that  the  testator  had  any  such  under- 
standing. Each  of  these  institutions  was  familarly 
known  as,  and  was  called,  the  Old  Ladies^  Home;  and 
miless  Mr.  Wetmore  imparted  his  understanding  to 
Mr.  Alstyne,  which  he  did  not,  or  the  latter  indicated 
in  some  way  a  corresponding  intention,  which  he  did 
not,  there  can  be  no  presumption  that  they  thought 
alike. 

The  light  which  has  been  cast,  by  the  evidence,  upon 
the  question  in  this  case,  is  not  great  But  it  has  dis- 
closed facts  and  circumstances,  which,  standing  as  they 
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do,  nncontradicted,  point,  as  I  think,  with  sufficient 
clearness  to  an  intention  to  make  the  plaintiffs  the  ben- 
eficiary of  the  charity. 

Perhaps,  if  we  were  sitting  at  the  trial  of  this 
'  action,  and  examining,  res  nova,  the  evidence  which 
has  been  produced,  we  might  reach  a  different  conclu- 
sion. Bnt  sitting,  as  we  are,  in  review  of  the  judgment 
of  the  special  term,  we  are  not  at  liberty  to  cUffer  with 
the  views  of  the  justice  below,  except  for  grave  and 
jyalpable  error  in  his  conclusion  of  fact.  Such  error 
we  do  not  find. 

In  the  very  recent  caae  of  Briscoe's  Trust  (cited 
from  the  Law  Times  of  February  24, 1872,  p.  310),  the 
force  of  the  kind  of  evidence  admitted  in  this  case  is 
recognized  and  approved.  The  bequest  was  to  tiie 
"Victoria  Hospital."  There  was  no  institution  strictly 
so  called.  There  was  the  **City  of  London  Hospital," 
in  Victoria  Park,  and  the  Victoria  Hospital  for  sick 
children,  in  Chelsea.  The  evidence  showed  that  the 
testator  had  long  been  interested  in  the  first  named 
hospital,  while  he  was  almost  a  total  stranger  to  the 
latter.  Prom  this  it  was  decided  that  the  testator 
intended  to  bestow  his  gift  upon  the  first  named 
hospital 

The  determination  of  the  question  involved  in  this 
case  in  favor  of  one  of  these  societies  and  against  the 
other,  is  probably  of  little  importance,  as  affecting  the 
design  of  the  testator.  They  have  the  same  benevolent 
end  in  view,  are  alike  and  equally  meritorious,  and 
whether  one  or  the  other  becomes  the  almoner  of  the 
rich  legacy  of  Mr.  Alstyne,  there  is  every  assurance, 
that  in  either  case  it  will  be  faithfully  devoted  to  the 
object  he  designed  and  desired  to  foster  and  aid. 

The  judgment  of  the  special  term  is  affirmed. 

Note.— Since  the  decision  in  the  above  case,  an  appeal  was  taken 
to  and  heard  by  the  court  of  appeals,  and  the  Reporters  are  informed 
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that  the  jndgment  was  reversed  and  final  judgment  givep  in  favor  of 
the  defendants,  on  the  grounds  (as  the  Reporters  have  been  informed), 
that  the  will  itself  indicated  the  intentions  of  the  testator  in  favor  of 
the  defendants,  and  proof  aliunde  was  inadmissible.  As  we  deem  it 
an  important  and  interesting  case^  we  report  the  sam^  from  this  court 
notwithstanding  the  reyersaL  Thb  Rspobtbrs. 


JAMES  MoKEE,  Plantipp  and  Appellant,  v.  JOHN 
MURPHY  AND  JOHANNA,  his  wife,  Defend- 
ANTS  AND  Respondents. 

l%e  asrignee  of  a  judgment,  who  has  obtained  an  assignment  that 
was  intended  and  understood  by  him  and  his  assignor  to  be  given 
as  a  power  of  attorney,  to  collect  the  judgment  in  the  name  and 
for  the  benefit  of  the  plaintiff  and  assignor,  or  for  the  purpose  of 
enabling  said  assignee  to  collect  the  judgment  for  his  assignor,  has 
no  Tested  Tights  or  interest  in  the  judgment  other  than  that  of 
agent  or  trustee  of  the  plaintiff,  his  assignor. 

Although  such  assignee  has  sold  real  estate  and  obtained  a  sheriflPs 
deed  thereof,  he  is  not  entitled  to  be  made  a  party  to  an  action  for 
a  f  oreclosilre  of  a  mortgage  on  said  premises  (as  a  judgment  creditor 
or  purchaser  of  the  premises  subsequent  to  the  record  of  the 
mortgage). 

Nor  can  he  maintain  an  action  to  redeem,  &c.,  because  he  was  not 
made  a  party  to  the  foreclosure  action.  The  plaintiff  in,  or  assignor 
of  the  judgment  is  in  equity  the  only  party  entitled  to  notice,  or  to 
be  made  a  party  to  the  foreclosure  action,  and  if  he  was  made  a 
party  thereto  and  foreclosed,  his  assignee,  under  these  facts,  was  fore- 
closed also,  and  cannot  maintain  an  action  in  equity  to  redeem 
from  the  foreclosure.  He  has  no  equities  in  the  premises  for  the 
consideration  of  the  court. 

Before  Monell,  Preedman  and  Curtis,  J  J 

Decided  March  80,  1873. 

This  was  an  action  to  redeem  from  a  foreclosure  sale. 
On  November  19,  1862,  the  defendant,  John  Mur- 
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phy,  became  the  purchaser,  at  a  sale  under  foreclosnie, 
of  a  mortgage  made  to  him  by  one  PhiKp  H.  Doremus, 
for  six  hundred  and  fifty  dollars,  of  a  lot  on  Eightieth- 
street,  in  the  city  of  New  York,  one  hundred  and 
eighty-one  feet  sue  inches  easterly  of  Bloomingdale 
Boad. 

The  plaintiff  claimed  that  on  February  6,  1861,  in 
the  district  court  in  the  seventh  judicial  district,  in  the 
city  of  New  York,  one  John  Barton  recovered  a  judg- 
ment against  Boremus  for  forty-two  dollars  and 
seventy-three  cents  and  filed  a  transcript  thereof,  and 
that,  on  November  26, 1861,  he,  the  plaintiff,  purchased 
at  an  execution  sale  upon  that  judgment^  all  Boremus' 
right,  title  and  interest  in  the  lot,  for  fifty  dollars ;  that 
the  sheriff's  certificate  of  sale  was  filed  on  Becember 
14,  1861,  and  that  on  February  26, 1863,  he  received 
the  sheriff's  deed  ;  that  he  was  not  made  a  party  to  the 
foreclosure  suit,  and  that  in  consequence  he  had  a 
right  to  redeem  from  the  sale. 

Upon  the  trial  at  special  term  evidence  was  given  by 
both  parties,  and  upon  the  evidence  thus  introduced, 
and  the  pleadings,  the  justice  who  tried  the  cause 
found  the  following  conclusions  of  fact  and  of  law : 

1.  That  John  Barton  was  joined  as  a  party  defend- 
ant to  the  foreclosure  action,  admitted  by  lie  plead- 
ings, and  appeared  therein  by  attorney. 

2.  That  the  said  foreclosure  action  was  commenced 
on  or  about  August  9,  1862,  proceeded  to  judgment 
and  to  a  sale  of  the  premises  in  question,  and  that 
upon  such  sale  the  defendant,  John  Murphy,  became 
the  purchaser,  and  the  premises  were  conveyed  to  him, 
all  as  admitted  by  the  pleadings. 

3.  That  about  August  1,  1861,  the  said  John  Barton 
left  the  city  of  New  York,  at  that  time  being  the  owner 
of  the  judgment  recovered  by  him  on  February  5, 1861, 
for  forty-two  and  seventy-three  cents,  in  the  seventh 
judicial  district  court  of  the  city  of  New  York,  against 
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Philip  H.  Doremus,  and  that  shortly  before  he  left  he 
retained  the  plaintiff,  who  was  then  employed  in  the 
law  office  of  John  Townshend,  who  appears  as  his 
attorney  in  this  action,  as  his  agent  and  attorney  for 
him,  to  collect  that  jndgment.  Just  before  he  left,  at 
the  request  of  the  plaintiflf,  and  on  his  representation 
that  it  was  necessary  for  him  to  have  something  to  show 
to  enable  him  (the  plaintiff)  in  Barton's  absence  to 
collect  the  judgment,  Barton  executed  to  the  plaintiff 
an  instrument  dated  July  26, 1861,  in  form  assigning  to 
the  plaintiff  the  judgment,  for  the  consideration  of  one 
dollar,  and  containing  a  power  of  attorney  to  the  plain- 
tiff to  collect  the  same. 

4.  Barton  did  not  read  the  assignment  The  plain- 
tiff read  a  few  lines,  told  him  it  was  not  necessary  to 
read  the  whole ;  and  thereupon  he  (Barton)  executed 
it  under  the  belief  induced  by  the  plaintiff  that  it 
merely  conferred  upon  the  plaintiff  an  authority  to 
collect  the  judgment. 

6.  That  there  was  no  agreement  that  plaintiff  should 
become  the  purchaser  of  the  judgment ;  that  he  paid 
nothing  for  it ;  that  Barton  was  ignorant  that  the  paper 
contained  an  assignment  in  terms  of  the  judgment,  and 
that  if  plaintiff  intended  that  it  should  assign  the  judg- 
ment he  misled  and  deceived  Barton  to  execute  it,  in 
ignorance  that  it  was  more  than  a  power  to  authorize 
the  plaintiff  to  collect  the  judgment,  which  was  what 
it  was  understood  between  the  parties  it  should  be. 

6.  That  Barton  remained  the  real  owner  of  the  j  udg- 
ment,  and  that,  under  his  employment  to  collect  the 
judgment,  the  plaintiff  for  Barton  procured  the  execu- 
tion to  be  issued  upon  it,  the  interest  of  Doremus  in 
the  premises  to  be  sold  under  it  to  himself,  the  sheriff's 
certificate  to  be  delivered  to  him,  and  subsequently 
the  sheriff's  deed  to  be  delivered  to  him,  all  as  admitted 
by  the  pleadings ;  and  that  in  doing  so  he  was  the 
ag<:nt  and  attorney  of  Barton  in  respeot  to  all  proceed- 
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ings  for  the  collection  of  the  judgment  including  the 
above.    He  paid  nothing  on  the  sale. 

7.  That  Barton  had  the  right  to  all  beneficial  interest 
in  the  premises  under  the  sheriflTs  sale  and  certificate 
to  the  plaintiff;  and  by  the  foreclosure  action  all  such 
interest  became  foreclosed  in  favor  of  the  defendant, 
John  Murphy,  who  was  the  purchaser  at  the  fore- 
closure sale. 

8.  That  the  defendant,  John  Murphy,  entered  into 
possession  under  his  foreclosure  purchase  of  the  prem- 
ises in  qtlestion,  paid  the  taxes  and  assessments,  and 
before  January,  1869,  built  a  house  upon  them,  they 
haying  greatly  increased  in  value,  all  to  the  knowledge 
at  the  time  of  the  plaintiff,  who  never  notified  the  de- 
fendant Murphy  of  any  claim  till  the  commencement  of 
this  action. 

9.  That  on  or  about  September  17,  1869,  Barton  as- 
signed to  the  defendant  Murphy  his  judgment  with  all 
its  incidents. 

10.  That  there  was  no  evidence  that  Barton  had  ever 
waived  his  election  to  treat  as  his  the  said  purchase  at 
the  sheriff's  sale  and  sheriff's  certificate ;  and  that 
until  he  should  do  so  the  plaintiff  has  no  estate  or  in- 
terest entitling  him  to  redeem. 

Btts  claim  is  dependent  on  the  will  of  Barton,  who 
alone  had  any  such  right,  and  his  right  was  cut  off  by 
the  foreclosure. 

11.  That  the  plaintiff  was  a  native  of  Ireland  and  aa 
alien  by  birth,  and  that  there  was  no  l^^al  evidence 
that  he  had  ever  taken  any  proceedings  permitting  him 
to  acquire  and  hold  any  title  under  the  sheriff's  deed. 

12.  That  the  plaintiff  is  not  the  real  party  in  interest 
to  redeem  under  the  said  judgment,  sheriff's  sale,  cer- 
tificate and  deed.  That  he  never  made  any  tender  such 
as  he  alleges  in  the  complaint  or  otherwise. 

13.  That  the  defendants,  John  Murphy,  and  Johan* 
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na,  his  wife,  are  entitled  to  judgment  dismissing  the 
plaintiff's  complaint  with  costs. 

Opinion  at  Special  Term. 

Babboub,  0.  J. — ^I  am  satisfied,  by  the  evidence  in 
this  case,  that  the  written  assignment  given  by  Barton 
to  Mr.  McKee  was  intended  and  understood  by  the 
former  to  be  a  mere  power  of  attorney,  enabling  Mc- 
Kee to  collect  the  judgment  in  the  name  and  for  the 
benefit  of  the  plaintiff  therein,  and  not  ^an  assignment 
and  transfer  of  the  judgment  itself,  coupled  with  the 
customary  power  of  attorney,  such  as  the  instrument, 
in  form,  purports  to  be ;  and  that  the  paper  in  ques- 
tion was  executed  by  Barton  without  consideration, 
solely  for  the  purpose  of  enabling  McKee  to  collect  the 
judgment  for  him. 

In  the  view  I  take  of  the  matter  it  is  not  necessary 
to  determine  whether  McKee,  who  does  not  appear  to 
have  been  a  lawyer  at  that  time,  really  supposed  when 
the  paper  was  executed,  that  it  was  a  mere  power  of 
attorney  to  collect  the  judgment,  such  as  then  he  rep- 
resented it  to  be,  or  not ;  for,  if  that  was  not  his  belief, 
it  is  clear  that  the  execution  of  the  instrument  was 
procured  by  his  false  and  fraudulent  representations  to 
Barton  in  that  regard. 

In  either  case,  whether  the  paper  was  iutendeSi  and 
understood  by  both  parties  to  be  a  power  of  attorney, 
merely,  or  was  obtained  by  the  fraudulent  representa- 
tions of  McKee,  Barton  must  be  considered,  in  equity, 
as  between  himself  and  McKee,  the  real  owner  of  the 
judgment  and  of  the  lands  purchased  by  means  thereof 
at  the  sheriff's  sale,  notwithstanding  the  technical 
assignment  contained  in  the  instrument  executed  by 
him,  while  McKee  can,  at  best,  be  considered  but  a 
mere  agent  and  trustee  for  the  purposes  of  the  purchase 
and  conveyance. 

If  I  am  aright  in  this  conclusion,  it  follows  that  the 
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plaintiff  in  this  action  is  not  entitled  to  recover.  For, 
under  the  code,  an  action  can  be  brought  and  main- 
tained only  by  the  real  party  in  interest,  unless  the 
plaintiff  sues  as  an  executor,  administrator,  or  trustee 
of  an  express  trust,  or  under  the  authority  of  some 
statute  {Code,  §§  111,  113),  and  granting  the  premises, 
there  can  be  no  doubt  that  Barton,  and  not  McKee,  is 
the  real  party  in  interest,  inasmuch  as  a  judgment  in 
favor  of  the  plaintiff  would  necessarily  be  for  the  sole 
benefit  of  the  former  as  the  real  owner  of  the  land.  I 
may  add,  it  is  not  sufficient  now,  whatever  it  may  have 
been  formerly,  for  the  plaintiff  to  prove  a  legal  title  in 
himself  in  a  suit  of  this  character.  If  the  pleadings 
and  proofs  establish  the  fact  that  he^  is  not  the  real 
party  in  interest,  or,  in "  other  words,  the  party  who  is 
to  be  benefited  by  a  judgment  nominally  iu  his  favor, 
he  cannot  recover,  unless  within  the  exceptions  above 
referred  to. 

There  is  another  point  which  appears  to  me  also  to 
preclude  a  recovery  by  the  plaintiff,  to  wit :  Upon  his 
examination  as  a  witness  he  admitted  that  he  was  a 
native  of  Ireland,  and  then  testified,  subject  to  the  de- 
fendant's objection,  **  I  am  a  naturalized  citizen;  have 
been  since  1862."  This  evidence  is  incompetent  and 
insufficient  to  prove  the  fact  that  he  was  legally  natu- 
ralized, even  if  oral  testimony  was  admissible  at  all, 
without  showing  that  the  production  of  record  or 
written  instrument  was  impracticable.  It  is  merely  a 
legal  opinion  or  conclusion,  and  not  a  statement  of 
anything  that  was  done  by  or  before  a  court  The 
alienage  of  the  plaintiff  was  therefore  established  upon 
the  trial,  and  he  failed  to  prove  by  legal  and  sufficient 
evidence,  that  he  had  ever  been  natuialized,  or  had 
made  and  filed  the  deposition  or  affirmation  reqtiired 
by  section  24  of  the  statute  respecting  persons  who  may 
hold  lands  (1  Heo.  Siai.j  as  amended  in  1834). 
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By  the  terms  of  section  26  of  the  same  statate,  there- 
fore, he  was,  when  the  deed  under  which  he  claims 
title  was  executed  to  him,  and,  for  aught  that  appears, 
still  remains  incapable  of  taking  or  holding  the  lands 
described  therein,  and  it  follows  that  he  is  not  entitled 
to  redeem  such  lands  by  virtue  of  any  ownership  there- 
ot 

The  defendant  is  entitled  to  a  judgment  dismissing 
the  complaint  with  costs. 

Judgment  of  dismissal  and  for  costs  was  thereupon 
duly  entered,  and  the  plaintiflT  appealed  from  such 
judgment. 

John  Townshendy  counsel  for  appellant. 

JoTin  E.  Parsons,  counsel  for  respondents. 

By  the  Court. — ^Freedmaii^,  J. — As  the  findings  of 
feet  made  by  the  learned  chief  justice,  who  tried  the 
case,  are  fully  supported  by  the  evidence  given  upon 
the  trial,  and  consequently  will  not  be  disturbed,  I  am 
of  the  opinion  that  the  conclusions  of  law  based  there- 
on, and  especially  the  final  conclusion  that  the  defend- 
ants are  entitled  to  judgment  dismissing  the  complaint 
with  costs,  should  also  be  upheld. 

The  redemption  of  real  property  from  the  lien  of  a 
mortgage  is  an  ancient  branch  of  the  equitable  jurisdic- 
tion of  the  court  of  chancery.  In  Miner  v.  Beekman, 
11  Ahb.  147 ;  S.  C,  42  How.  33, 1  had  occasion  to  brief- 
ly i)oint  out  the  origin  and  growth  of  the  system  of  tbe 
filing  of  a  bill  by  the  owner  of  the  equity  of  redemp- 
tion for  the  redemption  of  mortgaged  pi-emises,  and,  on 
the  other  hand,  the  filing  of  a  bill  by  the  mortgagee  to 
foreclose  and  cut  off  this  right  of  redemption.  I  then 
showed  that  even  under  the  Code,  which  abolished  the 
forms  of  former  actions  and  conferred  law  and  equity 
jurisdiction  upon  the  same  tribunals,  an  action  for  such 
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redemption  still  remains  an  action  for  purely  equitable 
relief,  and  as  such  must  be  brought  upon  the  equity 
side  of  the  court. 

It  is  to  be  governed,  therefore,  by  all  the  principles 
and  rules  which  prevail  in  courts  of  equity  and  the 
trial  of  equity  suits. 

Now,  the  rule  that  the  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  was  always  the 
rule  in  equitable  actions,  as  distinguished  from  actions 
at  common  law,  the  latter  being  required  to  be  brought 
by  the  party  to  the  contract,  even  though  he  had  ]>arted 
with  his  entire  interest  in  it  by  assignment  -Chancery 
not  only  recognized  the  right  of  the  assignee  to  bring 
the  suit,  but  absolutely  required  him  to  do  so.  And 
so  strict  was  the  rule,  that  whenever  it  appeared,  on 
the  other  hand,  that  the  assignee  himself  was  but  a 
nominal  owner,  it  was  held  that  he  could  not  sue,  but 
that  the  suit  should  be  brought  by  the  real  party  ia 
interest  (Rogers  v.  Traders'  Ins.  Co.,  6  Paige^SQl; 
Field  t.  Magee,  5  Paige,  539),  unless  indeed  such 
assignee  held  such  nominal  interest  as  trustee,  &c. 
{Story  jEq.  PI.  152,  note) ;  and  this  is  precisely  the 
rule  adopted  by  the  Code,  which,  requiring  the  action 
to  be  brought  by  the  real  party  in  interest,  excepts 
executors  and  administrators,  trustees  of  an  express 
trust  as  are  therein  defined,  and  persons  expressly  au- 
thorized by  statute,  who  may  sue  alone  without  joining 
the  person  for  whose  benefit  the  action  is  prosecuted. 

The  defendants  in  this  case  defended  upon  the  ex- 
press ground,  among  others,  that  the  plaintiflf  was  not 
the  real  party  in  interest,  and  to  be  able,  therefore,  to 
maintain  the  action,  it  was  necessary  for  the  plaintiff 
either  to  prove  himself  to  be  the  bona  fide  legal  owner 
of  the  equity  of  redemption,  or  to  bring  himself  within 
one  of  the  exceptions  authorized  by  the  code.  He 
failed  to  do  either. 

Without  descending  to  particulars,  I  think  I  may 
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safely  say  that  plaintiffs'  application  to  a  court  of 
equity  for  affirmdtioe  relief  in  his  own  favor  and  for 
his  own  benefUj  appears,  upon  the  whole  case,  to  be  so 
destitute  of  merits  as  not  to  commend  itself  to  the 
£EiTOTable  consideration  of  the  court. 

The  judgment  should  be  afiirmed,  with  costs. 


CYNTHIA   J.    STAFFOKD,   Abmikistratrix   and 
Respoitdent,  v.  JEREMIAH  LEAMY,  Appel- 

LATTT. 
WrrsBss. — ^Tbial. 

1.  Is  not  necessarily  by  contradiction  coming  from  witnesses 
opposed  to  the  one  whose  credibility  is  questioned. 

2.  It  may  be  by  the  witness  contradicting  himself,  or  by  giving 
vague  or  conflicting  statements,  or  by  exhibiting  such  a  want 
of  intelligence  or  of  memory  as  to  incapacitate  him  from  repre- 
senting a  past  event  so  that  reliance  could  be  placed  on  his 
statement,  or  by  giving  testimony  not  credible  on  its  face. 

a.  Although  witnesses  are  presumed  to  testify  correctly,  un- 
less something  appears  in  the  case  as  a  basis  of  a  judgment 
to  the  contrary,  yet  if  there  appears  in  the  case,  even  if  it 
be  in  his  own  testimony  only,  anything  which  tends  to  the 
impeachment  of  their  credibility,  the  finding  of  the  jury  or 
referee  on  that  fact  will  not  be  disturbed  any  more  than  a 
finding  in  regard  to  any  other  fact. 
1.  This  is  the  effect  of  the  cases  of  Somer  v.  Meeker,  25 
N.  r.,  868;  Siebert  a.  Erie  R  R.,  49  Barb.  687;  Con- 
rad «.  Williams,  6  HUl,  447. 
n.  BeUeHngpart. — Sejecting  part.  , 
A  jury  or  referee  may  believe  part  of  a  witness's  testimony  while 
rejecting  the  rest. 
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Opinion  of  Sedgwick,  J. 

Before  McCunn  and  Sedgwicjb:,  JJ. 

Decided  March  80, 1872. 

Appeal  from  a  judgment  entered  upon  the  report  of 
a  referee. 

The  facts  and  points  in  the  case  appear  from  the 
opinion  of  the  referee. 

Otis  F.  HaUy  for  appellant 

Oeo.  H.  Teaman^  of  counsel. 

Roe  &  Macklin^  for  respondents. 

By  the  Court. —Sedgwick,  J. —The  complamt 
alleged  that  the  intestate,  at  the  request  of  defend- 
ant, rendered  services  as  attorney  and  counsellor 
to  him  of  the  value  of  eight  hundred  and  eighty-six 
dollars  and  sixty -five  cents,  from  July  1,  1861,  to 
April  15,  1867,  and  that  the  defendant  had  paid  on 
account  of  said  services  the  sum  of  one  hundred  and 
ten  dollars,  leaving  due  seven  hundred  and  seventy-six 
dollars  and  sixty -five  cents.  The  answer  put  in  issue 
the  value  of  the  services,  and  set  up  that  from  July  1, 
1861,  to  November  29,  1864,  the  defendant  paid  to  the 
intestate  "divers  sums  of  money  as  the  same  were  de- 
manded by  said  William  R.  Stafford,  amounting  in  all 
to  the  entile  amount  of  the  indebtedness  of  defendant 
to  him,  which  was,  as  defendant  believes,  more  than 
the  sum  of  six  hundred  dollars.'*  The  answer  further 
alleges,  that  about  November  29,  1864,  an  account  was 
stated  between  the  intestate  and  the  defendant,  and  that 
in  such  statement  twenty  dollars  was  found  due  to  the 
intestate,  which  the  defendant  paid  to  him,  and  was 
received  by  him  in  full  settlement  of  all  his  claims  and 
demands  whatsoever  against  the  defendant 

It  is  not  necessary  to  determine  what  were  the  issues 
made  by  their  answer,  for  the  reason  that  the  referee, 
relying  on  the  testimony  for  the  plaintiff,  found  sub- 
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stantially,  that  the  allegations  of  the  complaint  were 
sustained  by  the  evidence,  and  that  the  allegations  of 
the  answer  were  not. 

The  plaintiff  proved  the  services  and  their  value  to 
an  amount  greater  than  that  stated  in  the  complaint. 
The  defendant  sought  to  prove  by  two  witnesses,  sons 
of  the  defendant,  that  in  January •  1865,  or  1866,  or 
1867,  or  the  middle  of  February,  1865  (aU  these  dates 
being  testified  to  this  point  by  these  witnesses),  the 
intestate  had  said  to  the  defendant  that  only  twenty 
dollars  were  due  for  all  services  for  law,  and  that  this 
had  been  x)aid. 

The  plaintiff's  witnesses  may  have  been  correct  in 
all  their  testimony,  and  it  was  not  inconsistent  with  the 
testimony  for  the  defendant,  that  at  a  certain  time  the 
intestate  admitted  that  a  payment  of  twenty  dollars 
would  be  in  full  of  all  that  was  due  for  legal  services. 
If,  from  all  the  facts  of  the  case,  it  might  be  inferred 
that  this  was  after  the  performance  of  all  the  services 
set  out  in  the  complaint,  then  a  further  inference  would 
be,  that  the  intestate  had  been  paid  for  all  services, 
except  to  the  amount  of  twenty  dollars.  The  position 
of  the  defendant  is,  that  the  defense  did  not  conflict 
with  the  facts  stated  by  the  plaintiff's  witnesses,  and  so, 
being  uncontradicted,  should  have  been  found  by  the 
referee  to  be  true. 

And  it  seems  clear,  that  if  testimony  for  a  plaintiff, 
being  unimpeached  is  to  be  believed,  that  testimony 
for  the  defendant,  which  does  not  conflict  with  the 
plaintiff's  testimony  and  is  also  unimpeached,  must  be 
equally  believed.  This  is  stated  in  Somer  v.  Meeker, 
26  JV.  T.  363.  *'The  witness  'who  testified  for  the 
defense '  was  not  impeached  or  contradicted.  His  tes- 
timony is  positive  and  direct  and  not  incredible  upon 
its  face.  It  was  the  duty  of  the  court  and  jury  to  give 
credit  to  his  testimony.  The  positive  testimony  of  an 
unimpeached  uncontradicted  witness  cannot  be  dis- 
regarded by  court  or  jury  arbitrarily  or  capriciously.'* 
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(Siebert  v.  Erie  R.  R.  Co.,  49  Barb.  587.)  This  does 
not  take  from  the  jury,  or  judge  acting  as  a  jury,  the 
province  of  determining  in  all  cases  if  witnesses  are 
credible,  but  it  implies  that  witnesses  presumptively 
testify  correctly,  and  unless  something  appears  in  the 
case  as  a  basis  of  a  judgment  to  the  contrary,  it  is  the 
duty  of  the  tribunal  to  find  that  the  witness  is  credible. 
If  there  appears  in  the  case  anything  which  tends  to 
the  impeachment  of  the  witness  in  credibility,  the  find- 
ing of  the  jury  or  referee  will  not  be  disturbed  as  to 
that  fkct,  any  more  than  a  finding  in  regard  to  any  ottier 
fkct  in  the  case.  For  instance,  in  Somer  v.  Meeker,  the 
opinion  of  the  court  states  that  the  witness  was  not 
contradicted,  and  that  the  story  that  he  told  was  not 
incredible  upon  its  face,  and  that  the  evidence  was 
clear.  In  Conrad  v.  Williams,  6  Ilill^  447,  Judge 
Bronson,  as  to  the  part  of  that  case  which  rested  on 
the  testimony  of  one  uncontradicted  witness,  says  the 
credibility  of  that  witness  was  a  question  for  the  jury ; 
meaning,  that  although  the  jury  discredit  her,  if  they 
had  discredited  her,  the  finding  would  have  been  sus- 
tained. There  is  no  reason  to  say  that  impeachment 
or  contradiction  must  come  from  witnesses  opposed  to 
the  witness  whose  credibility  is  in  question.  An  im- 
portant office  of  cross-examination  is  to  show  that  the 
witness  contradicts  or  impeaches  himself,  or  that  he 
gives  testimony  not  credible  upon  its  face  (Somer  v. 
Meeker,  supra).  Therefore,  if  in  the  testimony  of  the 
defendant's  witnesses  in  this  case,  there  was  anything 
which  tended  to  impeachment  of  their  credibility,  the 
referee  must  be  supported  in  disregarding  their  testi- 
mony. 

And  there  were  circumstances  upon  which  the 
referee  had  to  pass  in  that  regard.  The  witnesses  were 
sons  of  the  defendant,  testifying  to  an  interview  with  a 
deceased  man.  One  of  these  sons  gave  in  his  first  ex- 
amination two  different  years  as  the  year  in  which  the 
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interview  took  place,  and  said  no  one  was  present  with 
the  deceased  but  the  witness  and  his  father,  the  defend- 
ant ;  on  being  recalled  by  the  defendant  he  named  an- 
other year  as  the  right  one,  and  said  his  brother  and 
another  young  man  were  present  besides  his  father  and 
himself,  and  said  that  since  his  last  examination  he  had 
looked  over  different  memoranda,  not  in  writing,  but 
memoranda  in  his  mind ;  this  brother  testified  that  the 
two  brothers,  another  young  man.  and  defendant,  there 
being  no  reason  given  for  such  a  cloud  of  spectators, 
went  to  the  interview,  and  as  to  what  was  said  in  the  in- 
tOTview  ;  both  these  witnesses  give  vague  and  conflict- 
ing statements.  These  and  other  matters  of  detail  that 
appear  in  the  case,  were  facts  upon  which  the  referee 
properly  reflected,  in  determining  whether  these  wit- 
nesses were  to  be  relied  on,  and  bis  conclusion  upon 
them  should  not  be  disturbed.  It  was  not  necessary  to 
conclude  that  these  witnesses  had  testified  falsely.  A 
want  of  intelligence  or  of  memory  on  their  part, 
that  incapacitates  them  from  representing  a  past  event, 
80  that  reliance  could  be  placed  upon  them,  would 
lead  to  the  same  result. 

Moreover,  it  does  not  appear  from  the  printed  ca^e 
that  the  settlement  said  to  be  made  was  after  the  per- 
formance of  the  services  in  controversy,  as  testified  to 
by  plaintiff. 

The  complaint  stated  that  the  defendant  had  paid  on 
account  of  services  one  hundred  and  ten  dollars,  and 
the  plaintiff  gives  no  testimony  as  to  the  payment  of 
more.  The  defendant  proved  no  payment,  excepting 
of  the  twenty  dollars,  when  it  was  said  by  these  two 
witnesses  there  had  been  a  settlement  in  full.  The 
referee,  however,  foand  that  the  defendant  had  paid  on 
account  one  hundred  and  thirty  dollars,  and  the  appel- 
lant's counsel  urges  that  as  nothing  in  the  case  accounts 
for  the  referee  adding  twenty  dollars  to  the  payment 
admitted  by  complaint,  except  the  testimony  given  by 

VOL.  II. — ^18. 
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the  two  witnesses,  he  must  have  credited  them  as  to 
the  fact  of  the  paying  the  twenty  dollars,  and  he 
should,  therefore,  have  believed  all  of  the  testimony  as 
he  believed  that  part  of  it  This  is  not  a  correct  con- 
clusion. He  had  the  right  to  believe  part  and  reject 
"psLTt.  He  may  have  thought  that  they  could  have  been 
relied  on  as  to  the  bare  fact  of  the  payment  of  twenty 
dollars,  when  they  could  not  be  relied  on  to  &  satisfac- 
tory account  of  a  conversation  which  lasted  from  one- 
half  of  an  hour  to  an  hour,  bat  which  they  condensed 
to  one  or  two  short  sentences. 

Plaintiff's  witnesses  gave  testimony  after  looking  at 
certain  books,  some  of  which  were  and  some  of  which 
were  not  in  his  handwriting,  and  which  he  testified 
"refreshed  his  memory."  Defendant's  counsel  moved 
to  strike  out  this  testimony.  The  referee  was  correct 
in  denying  this  motion.  The  testimony  thus  given  was 
from  witness's  memory,  and  like  other  legal  testimony 
in  that  respect. 

Judgment. should  be  affirmed,  with  costs* 


WILLIAM  H.  BALDWIN,  and  others,  PLAnrmrs 
AND  Appellants,  v.  ELIZABETH  EAZLER,  akd 
OTHEE8,  Defendants  and  Respondents. 

In  the  exercise  of  its  jurisdiction  in  respect  to  receivers  and  recdver- 
ships,  the  rights  of  all  parties  in  interest  are  committed  to  tbe 
guardianship  and  protection  of  the  court,  whose  duty  must  eyer  be 
to  watch  all  the  proceedings,  even  those  involving  smaU  amoanta, 
lest  some  one  might  suffer  injustice. 

A  receiver  is  simply  an  officer,  and  the  court  has  authority  to  de- 
termine his  compensation,  and  is  not  limited  by  that  fixed  by 
statute  to  executors,  &c.,  or  to  that  fixed  by  the  Oode  at  section 
244,  subd.  4  (Gardner  v.  Tyler,  8  Keye$,  505). 


i 
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Before  Monell,  Pbeedman  and  Cubtis  ,  JJ. 

Dddded  March  80,  1872. 

Appeal  from  an  order  approving  the  account  of  a 
receiver. 

Mr.  3f.  8.  Thompson^  for  ap}>ellant. 

Mr.  Wm.  Edelsten^  for  respondent. 

By  the  Court. — Curtis,  J.  —By  a  judgment  in  this 
action,  dated  May  27,  1870,  WUliam  M.  Tweed,  Junior, 
was  appointed  the  receiver  of  certain  real  estate,  which 
the  defendant  was  directed  to  convey  to  him  to  be  con- 
verted into  money,  and  the  net  proceeds  paid  to  the 
plaintiJHP. 

No  property  passed  into  the  receiver's  x>ossession 
under  this  judgment,  and  no  copy  of  it  was  served  on 
the  defendant.  The  plaintiff  subsequently  sold  the 
real  estate  under  execution,  and  also  caused  a  mortgage 
upon  it  to  be  foreclosed.  Under  proceedings  supple- 
mentary to  the  execution,  William  M.  Tweed,  Junior, 
was,  August  8,  1870,  appointed  receiver,  and  under 
this  last  receivership  collected  rents,  after  deducting 
agent's  commissions  of  five  per  cent,  for  collecting  and 
repairs,  amounting  to  three  hundred  and  eighty^eight 
dollars  and  seventy-four  cents.  • 

The  receiver  asks  to  be  discharged,  and  to  be  al- 
lowed charges  amounting  to  three  hundred  and  eighty- 
five  dollars  and  fifty  cents.  The  appeal  is  from  an 
order  discharging  him  and  approving  his  account. 

The  charge  by  the  receiver  for  a  "counsel  fee  and 
extra  services,  paid  to  H.  M.  CoUyer,  one  himdred 
doUars,"  appears  to  be  for  matters  relating  to  the  first 
receivership,  and  no  reason  is  shown  for  paying  it  from 
the  sum  collected  under  the  receivership  in  proceedings 
supplementary  to  execution. 
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The  charge  by  the  receiver  for  *^  costs  and  counsel 
fee  in  foreclosure  suit  of  Kruse  d.  Eazler,  paid  to  W. 
Edelstein,"  should  not  be  allowed.  He  was  probably 
made  a  party  defendant  in  consequence  of  the  first  re- 
^ceivership,  nominally,  and  with  no  personal  claim 
made  against  him,  and  with  no  defense,  and  no  occa- 
sion to  appear  in  the  action.  If  he  had  any  claim,  he 
should  have  applied  for  an  allowance  in  the  foreclosure 
suit  in  which  he  was  a  party. 

The  charge  by  receiver  for  "receiver's  fees,  one 
hundred  and  thirty-two  dollars,"  is  too  large  an  amount 
to  be  allowed  an  officer  of  this  court  for  receiving  three 
hundred  and  eighty-eight  dollars  and  seventy-four 
cents  of  rents  from  an  agent  who  has  collected  them. 
In  the  exercise  of  its  jurisdiction  in  respect  to  receivers 
and  receiverships,  the  rights  of  all  parties  in  interest 
Are  committed  to  the  guardianship  and  protection  of 
the  court,  whose  duty  it  must  ever  be  to  jealously 
wat«h  aU  proceedings,  even  those  involving,  like 
the  present  one,  comparatively  small  amounts,  lest 
some  one  might  suffer  injustice. 

-A  receiver  is  simply  an  officer  of  court,  and  as  such, 
in  the  absence  of  legislation,  the  court  has  the  authority 
to  determine  his  compensation,  and  is  not  limited  to 
that  fixed  by  statute  for  executors  and  guardians,  or 
that  fixed  by  the  Code  at  section  244,  subd.  4  (Gardiner 
V.  Tyler,  3  KeyeSy  606). 

A  reasonable  (compensation  to  the  receiver  in  this 
instance,  considering  the  simple  and  limited  character 
of  his  duties  and  liabilities,  and  the  nature  of  the  pro- 
ceeding, and  being  governed  somewhat  by  analogy  to 
the  provision  made  by  statute  in  other  cases,  would 
be  the  sum  of  twenty-five  dollars.  The  disbursements 
of  the  receiver  for  car  and  steamboat  fares,  three  dollars 
and  fifty  cents,  should  be  allowed. 

The  order  appealed  from  should  be  reversed.  The 
account  of  the  receiver  should  be  restated  in  which  he 
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sliould  be  allowed  the  above  item  of  three  dollars  and 
fifty  cents  for  disbursements,  and  twenty-five  dollars 
for  his  compensation,  unless  he  can  show,  by  additional 
proof,  that  the  personal  services  actually  rendered  by 
hhn  are  of  a  greater  value  than  now  appears,  in  which 
case  he  may  have  an  opportunity,  at  special  term,  to 
submit  such  additional  proof.  All  other  items  in  his 
account  are  disallowed. 


CHARLES  H.  SWORDS  and  WILLIAM  BETTY, 
Plaintiffs  and  AjePELLANTS,  t.  ADONIRAM  J. 
OWEN,  Defendant  and  Respondent* 

Under  the  act  of  1888,  prohibiting  persons  from  transacting  business 
under  fictitious  names,  and  making  the  violation  thereof  an  offense 
puniabable  by  fine,  contracts  made  by  persons  doing  business  under 
a  firm  name,  in  which  the  designation  **  and  Company  "or  **  ft  Oo." 
represents  no  actual  partner  or  partners,  are  yoid. 

Before  Monell,  Fbeedman  and  Cubtis,  JJ. 

Decided  Ma^ch  80,  1872. 

Apx)eal  from  an  order  overruling  a  demurrer  to  one 
of  the  defenses. 

The  complamt  alleged  that  '^the  plaintifEs  were  co- 
partners, doing  business  in  the  city  of  New  York,  under 
the  firm,  name  and  style  of  Swords,  Betty  &  Co.'*  It 
then  alleged,  as  a  cause  of  action,  the  employment  of 
the  plaintiflfs  by  the  defandant,  as  his  brokers,  to  pur- 
chase certain  shares  of  stock ;  the  purchase  of  such 
stock ;  the  neglect  and  refusal  of  the  defendant  to  take 
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the  same,  and  a  loss  thereupon  to  the  plaintiffs  of  three 
thousand  doUars. 

The  defendant,  for  a  third  defense,  averred,  upon  in- 
formation and  belief,  that  all  the  alleged  transactions 
were  wrongfully,  unlawfully  and  wickedly  made  by  the 
plaintiffs  in  carrying  on  and  transacting  business,  in- 
cluding that  set  forth  in  their  complaint,  under  the 
firm-name  and  designation  of  Swords,  Betty  &  Co., 
and  that  the  designation  ^^&  Co."  did  not  then  and 
there  represent  an  actual  partner  nor  partners,  and  that 
said  firm  were  carrying  on  business  in  the  city  of  New 
York,  and  said  copartnership  was  not  a  commercial 
copartnership,  located  and  transacting  business  in 
foreign  countries ;  neither  had  such  copartnership  used 
such  name  of  Swords,  Betty  &  Co.,  and  the  business 
conducted  by  it  at  any  time  thereafter  continued  by 
some  one,  nor  by  any  of  the  copartners,  nor  by  their 
assigns  or  apx>ointees;  neither  was  any  certificate 
signed  and  acknowledged  before  any  officer  of  law, 
authorized  to  take  acknowledgments  of  deeds,  declar- 
ing the  persons  dealing  under  said  name  of  Swords, 
Betty  &  Co.,  with  their  places  of  abode,  nor  was  such 
certificate  filed  with  the  clerk  of  the  city  and  county  of 
New  York,  in  which  their  principal  place  of  busines3 
then  and  there  was ;  neither  was  the  same  published  in 
any  newspaper  in  this  State ;  neither  had  said  copart- 
nership business  relations  with  foreign  countries. 

To  this  defense  the  plaintiffs  demurred  for  insuffi- 
ciency. 

The  court  at  special  term  overruled  the  demurrer, 
and  the  plaintiffs  appealed. 

Mr.  B.  M.  HwnMey^  for  apx)ellant. 

Mr.  D.  M.  PorteTy  for  respondent. 

By  the  Court.— Mokell,  J.— In  1833  the  lepsla- 
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ture  enacted  a  statute  embracing  the  following  two  sec- 
tions {Laws  of  1833,  chap.  281) : 

"  §  1.  No  person  shall  hereafter  transact  business 
in  the  name  of  a  partner  not  interested  in  his  firm ; 
and  where  the  designation  *and  Company'  or  *  &  Co.' 
is  used,  it  shall  represent  an  •actual  partner  or  partners. 

"§  2.  Any  person  offending  against  the  provisions 
of  this  act,  shall,  upon  conviction  thereof,  be  deemed 
guilty  of  a  misdemeanor,  and  be  punished  by  a  fine 
not  exceeding  one  thousand  dollars.'' 

The  act  is  entitled,  ""^  An  act  to  preveni  persona 
from  transoMing  business  under  fictitious  Tiames.^^ 
Literally,  the  statute  prohibits  the  transaction  of  busi- 
ness in  the  name  of  a  partner  not  interested  in  the  firm, 
and  requires  that  the  designation  **and  Company  "  or 
"&Co."  shall  represent  an  actual  partner.  A  viola- 
'tion  of  the  statute  is  deemed,  upon  conviction,  a  mis- 
demeanor, punishable  by' fine.  The  prohibition  does 
not,  nor  does  the  penalty,  in  terms^  apply  to  contracts 
made  by  such  firms,  and  does  not,  therefore,  in  terms, 
declare  such  contracts  void ;  but  the  act  makes  it  un- 
lawful for  any  person  or  persons  to  transact  business 
by  or  in  the  name  of  a  fictitious  firm. 

The  answer  alleges  that  the  contract  upon  which  the 
cause  of  action  arose  was  made  by  the  plaintiff  in  car- 
rying on  and  transacting  business  under  the  firm-name 
of  "Swords,  Betty  &  Co. ;"  and  that  the  addition  of 
'*&  Co."  did  not  then  represent  an  actual  partner  ;  and 
the  allegation  is  Tidmitted  by  the  demurrer  to  be  true. 

The  contract,  then,  was  made  by  a  person  while  un- 
lawfuUy  using  a  proliibited  style,  the  using  of  which 
was  a  criminal  offense,  punishable  by  fine. 

It  is  not  necessary  that  a  penal  statute  should  con- 
tain prohibitory  words.  A  penalty  implies  a  prohib- 
ition, and  every  act  done  against  it  is  not  only  illegal, 
but  absolutely  void  (Hallett  ^.  Novion,  14  J.  B.  290). 

The  prohibition  is  against  transacting  business ; 
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and  it  renders  it  unlawful  for  a  person  to  conduct  his 
business  under  the  designation  of  *'and  Company"  or 
''&  Co."  unless  such  addition  represents  an  actual 
partner ;  and  such  person  cannot  make  any  executory 
contract,  whatever,  which  can  be  enforced  by  him, 
while  using  such  prohibited  title. 

It  would  be  impossible  to  give  significance  and  effect 
to  the  statute,  unless  it  was  adjudged  to  apply  to  all 
business  transacted  under  the  unauthorized  name  ;  and, 
therefore,  to  all  contracts  made  in  the  name  or  when 
using  the  prohibited  style,  rendering  all  such  business 
transactions  and  contracts  absolutely  void* 

The  decisions  in  our  State  courts  strongly  support 
the  views  I  have  expressed,  and  quite  uniformly  hold 
that  all  transactions  prohibited  by  statute  are  void. 

In  Hallett  v.  Novion  (supra),  an  act  of  Congress 
had  made  it  a  misdemeanor,  punishable  by  fine  and 
imprisonment,  for  a  person  to  fit  out  and  arm  any 
ship  or  vessel  with  intent  to  employ  her  in  the  service 
of  any  foreign  power,  &c.  The  act  contained  no  words 
of  prohibition,  but  the  court  held,  as  before  quoted, 
that  a  penalty  implied  a  prohibition,  and  every  act 
done  against  it,  void. 

In  Pennington  v.  Townsend  (7  Wend.  276),  an  act 
of  the  legislature  made  it  unlawful  for  any  i)erson  or 
association  to  keep  an  office  for  transacting  banking 
business,  &c.,  unless  expressly  authorized  by  law, 
giving  a  penalty.  In  the  act  there  was  no  clause  de* 
claring  void  the  securities  taken.  The  action  was  upon  < 
a  check  which  had  been  discounted  by  an  unauthorized 
banking  association  ;  and  the  court  held  the  transaction 
void  under  the  statute.  Judge  Nelson,  in  referring  to 
the  proposition  that  the  penalty  was  the  only  conse- 
quence of  a  violation  of  tne  act,  says,  "  there  is  no  dis- 
tinction between  an  act  malvmh  'prohibitum  and  malum 
in  se.  Both  are  equally  forbidden  and  unlawf  al  ;  and 
I  will  add,  both  are  immoral,  and  cannot  be  the  found- 
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ation  of  a  civil  right,  that  will  be  enforced  in  a  court  of 
JQstice." 

In  Griffith  v.  Wells  (3  Den.  226),  the  action  was  to 
recover  for  liquor  sold  to  a  person  not  having  a  license. 
The  act  of  the  legislature  did  not,  in  terms,  prohibit  the 
sale  of  liquors  without  a  license,  nor  declare  the  act 
illegal.  It  only  inflicted  a  penalty  upon  the  offender. 
But  the  court  held  the  contract  to  be  illegal,  and  no  ac- 
tion would  lie  to  enforce  it. 

-An  analogous  case  was  decided  in  the  New  York 
common  pleas  (Ferdon  v.  Cunningham,  20  How.  Pr. 
164),  where  a  contract  for  service  by  a  public  cartman 
was  held  to  be  void,  the  cartman  not  having  a  license, 
as  required  by  a  city  ordnance,  which  merely  affixed 
a  penalty  for  keeping  or  using  a  public  cart,  without 
first  obt^dning  a  license  therefor. 

Best  V.  Bander  (29  How.  Pr.  489),  although  only  a 
special  term  decision,  is  strongly  in  point. 

The  action  was  for  goods  sold.  The  defense  was, 
that  the  seller  was  engaged  in  the  business  of  peddling, 
without  a  license,  in  violation  of  the  revenue  laws  of 
the  United  States.  The  court  overruled  a  demurrer  to 
the  defense,  holding  that  the  penalty  in  the  act  implied 
a  prohibition,  rendering  the  contract  of  sale  void.  In 
that  case  the  distinction  which  is  suggested  in  some  of 
the  cases  (Griffith  v.  WeUs,  supra j  and  Bell  v.  Quin, 
2  Sandf.  160),  between  a  license  for  revenue  only  and 
such  as  have  in  view  the  protection  of  health  or 
morals,  or  the  prevention  of  fraud,  is  repudiated. 

In  Hoyt  V.  Allen  (2  Hill^  822),  although  the  decision 
was  as  to  the  sufflcieocy  of  the  pleading,  there  is  an  in- 
timation, which,  taken  in  connection  with  the  reporter's 
note,  sustains  the  principle  of  all  the  foregoing  cases. 
And  the  principle  is  further  supported  by  the  case  of 
the  U.  S.  Bank  ^.  Owens  (2  Peters^  627),  where  a  con- 
tract was  held  void  as  being  in  violation  of  the  charter 
of  the  bank  forbidding  the  taking  of  more  than  six  per 
cent,  interest. 
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Under  authority  of  the  cases  cited,  we  must  hold 
the  transaction  set  forth  in  the  complaint  to  be  ill^l 
and  void,  and  not  enforceable  in  a  court  of  justice ; 
and,  therefore,  that  the  matter  set  up  in  the  answer 
constitutes  a  defense  to  the  action. 

It  is  impossible,  I  think,  to  apply  the  distinction  in 
this  c5se  claimed  by  the  respondent's  counsel,  that  this 
is  a  mere  collateral  transaction,  not  connected  with, 
but  remote  from  the  prohibited  act.  Such  distinction 
is  clearly  definexl  in  the  cases  he  has  referred  to,  where 
it  is  held,  that  if  the  illegality  does  not  form  any  por- 
tion of  the  contract,  but  is  merely  collateral,  and  capa- 
ble of  complete  separation  from  it,  the  contract  is  bind- 
ing. 

The  distinction,  however,  cannot  be  made  available 
in  this  case.  *  The  illegal  act  is  the  transacting  of  husi- 
Tiess.  Business  cannot  be  transacted  except  by  and 
under  contracts,  express  or  implied,  executory  or  com- 
pleted. Every  executory  contract  made  in  transacting 
business,  must  necessarily,  therefore,  be  void  under  the 
prohibition  against  transacting  business  under  a  ficti- 
tious firm  name.  Any  other  application  of  the  statute 
would  render  it  wholly  ineffectual,  as  the  design  of 
the  legislature,  as  expressed  in  the  title  of  the  act,  was 
to  prevent  persons  from  transacting  business  under  fic- 
titious names. 

In  their  complaint  the  plaintiffs  aver,  that  at  the 
time  they  made  the  contract  with  the  defendant,  they 
were  doing  business  under  the  firm  name  of  *'  Swords. 
Betty  &  Co.,"  and  the  answer  alleges  that  the  transac- 
tion was  made  with  the  plaintiffs  while  unlawfully 
transacting  biisiness  under  such  fictitious  firm  name. 

These  several  allegations  are,  in  my  opinion,  suffi- 
cient to  bring  the  case  within  the  provisions  of  the 
statute  prohibiting  the  transaction  of  business  in  the 
name  of  a  partner  not  interested  in  the  firm. 

The  order  appealed  from  should  be  aflirmed,  with 
costs. 
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JEBEMIAH  M.  PELTON,  Plaintifp  and  Res- 
PoimENT,  tj.  HENRY  W.  BULKLEY,  Defend- 
ant AND  Appellant, 

The  asEdgnmeiit  and  transfer  of  an  invention  and  patent  to  a  corpora- 
tion, and  receiying  in  payment  therefor  the  entire  capital  stock 
of  said  corporation,  conpled  with  an  agreement  between  the  parties 
to  the  effect  that  after  the  reception  of  said  stock,  the  assignor 
thonld  transfer  to  said  corporation  one  thousand  shares,  and  should 
sell  and  transfer  two  thousand  five  hundred  shares  to  other  mem- 
bers of  the  corporation  for  five  thousand  dollars,  and  should  retain 
for  himself  the  remaining  two  thousand  five  hundred  shares,  is  a 
miU  or  ditpo^ition^  within  the  meaning  of  either  of  those  words,  of 
the  said  invention  and  patent,  as  also  of  one-half  of  the  same. 

Before  Monell,  Pbeedman  and  Cubtis,  JJ. 

Decided  March  80,  1872. 

Appeal  from  order  at  special  term  Bustaining  plain- 
tiffs demurrer  to  the  answer. 

The  complaint  alleges  that  on  February  6,  1867,  one 
Carvalho  was  indebted  to  the  plaintiff  in  the  sum  of 
one  thousand  two  hundred  dollars,  for  money  loaned ; 
that  Carvalho,  on  said  day,  was  the  owner  of  an  inven- 
tion and  patent  for  super-heating  steam,  which  he  on 
the  same  day  sold  to  the  defendant ;  that  the  defend- 
ant, as  a  part  of  the  consideration  for  the  sale,  agreed 
with  Carvalho,  and  with  the  plaintiff,  and  in  considera- 
tion of  the  plaintiff's  releasing  Carvalho  from  his  said 
indebtedness,  that  if  he,  the  said  defendant,  should  at 
any  time  sell  or  dispose  of  one- half  interest  in  said  in- 
vention, he  would  forthwith  pay  the  plaintiff  the  whole 
of  whatever  the  balance  of  the  said  sum  of  one  thousand 
two  hundred  dollars  remained  unpaid  ;  that  the  defend^ 
ant)  on  March  6, 1867,  sold  and  disposed  of  said  inven- 
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tion,  and  all  the  interest  he  had  in  it,  to  the  Cairalho 
Steam  Super-Heating  Manufacturing  Company;  that 
no  part  of  said  sum  of  one  thousand  two  hundred 
dollars  has  been  paid,  and  that  defendant  refuses  to 
pay. 

The  answer  admits  Carvalho's  indebtedness  and. 
ownership,  the  sale  by  Garvalho  to  defendant^  the  exist- 
ence of  an  agreement  to  pay  the  plaintiff,  the  non-pay- 
ment, and  defendant' s  refusal.  It  then  alleges  that  the 
agreement  with  the  plaintiff  was  made  in  writing,  as 
follows : 

*^  Now  this  agreement  witnesseth  that  the  said  Henry 
W.  Bulkley,  for  and  in  consideration  of  the  herein- 
before recited  premises,  doth  hereby  for  himself,  hia 
heirs,  executors  and  administrators;  covenant,  promise, 
and  agree  to  and  with  the  said  Jeremiah  M.  Pelton,  his 
executors,  administrators,  or  assigns,  that  he,  said 
Henry  W.  Bulkley,  will  pay  to  him,  the  said  Jeremiah 
M.  Pelton,  his  personal  representatives  or  assigns,  in 
quarterly  installments,  commencing  from  the  first  day 
of  February,  1867,  the  one-tenth  part  of  any  and  all 
income,  profits,  or  receipts,  including  any  salary  to  be 
derived  from  any  company  or  copartnership  which  he, 
the  said  Bulkley,  may  at  any  time  hereinafter  obtain, 
or  receive,  or  be  entitled  to  in  any  manner  whatsoever, 
for  or  on  account  of  or  arising  out  of  the  one-half 
interest  which  the  said  Bulkley  retains  for  himself  in 
the  said  letters  patent  or  invention  for  super-heating 
steam,  sold  to  him  by  the  said  Carvalho  as  aforesaid, 
whether  the  said  income,  profits,  or  salary  be  derived 
or  received  from  or  under  a  joint  stock  company,  co- 
partnership, or  in  any  other  manner  whatsoever.  And 
the  said  Henry  W.  Bulkley,  for  himself,  his  heirs,  ex- 
ecutors, and  administrators,  hereby  further  covenants 
and  agrees  that  if  he  shall  at  any  time  sell  or  dispose  of 
any  portion  of  said  one-half  interest  in  said  invention 
retained  by  himself  as  aforesaid,  he  will  pay  to  the  said 
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Jeremiah  M.  Pelton,  liis  personal  representatives  or 
assigns,  the  one-tenth  part  of  the  purchase  money 
which  may  be  received  therefor ;  and  if  he,  the  said 
Henry  W.  Bolkley,  should  at  any  time  sell  or  dispose 
of  the  whole  of  his  said  one-half  interest  in  said  inven- 
tion reserved  as  aforesaid,  he  will  pay  forthwith  the 
whole  of  whatever  balance  may  then  remain  unpaid  of 
the  said  sum  of  twelve  hundred  dollars,  to  the  said 
Jeremiah  M.  Pelton,  his  personal  representatives  or 
assigns ;  provided  that,  and  it  is  the  meaning  of  this 
agreement  that  the  said  Jeremiah  M.  Pelton  shall  not  be 
entitled  to  receive,  and  the  said  Henry  W.  Bulkley  shall 
not  be  obliged  to  pay  to  him,  more  than  the  aforesaid 
sum  of  twelve  himdred  dollars.  And  the  said  Henry  W. 
Bulkley  further  covenants  and  agrees  to  render  to  the 
said  Jeremiah  M.  Pelton,  quarterly  accounts  of  any 
and  all  income,  profits,  and  salary  which  may  be  re- 
cdved  by  him  as  aforesaid,  and  to  give  or  procure  for 
the  said  Jeremiah  M.  Pelton,  all  reasonable  and  proper 
access  to  books  and  vouchers  necessary  to  verify  such 
quarterly  accounts.  And  the  said  Bulkley  also  agrees 
to  give  good  and  sufficient  security  for  the  faithful  per- 
formance by  him  of  the  foregoing  agreement  and  cove- 
nants. 

The  answer  further  alleges : 

"This  defendant  further  answering  says,  that  at  the 
time  of  his  purchase  of  the  said  invention  and  patent 
of  the  said  Carvalho,  and  at  the  time  of  the  making  of 
the  agreement  in  writing  between  the  plaintiff  and  this 
defendant  as  aforesaid,  there  was  conversation  between 
the  x>arties  to  said  purchasft  and  agreement  to  the  effect, 
and  it  was  well  understood  between  them,  that  this 
defendant  expected  to  retain  for  himself  only  one- half 
of  the  intere^  in  said  invendon  and  patent,  and  to  dis- 
pose of  the  residue  to  a  company  to  be  formed  for  the 
purpose  of  doing  business  under  said  patent  in  the 
manufSEicture  and  sale  of  steam  superheaters  and  re- 
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lating  thereto ;  and  that  the  balance  of  the  said  indebt- 
edness of  the  said  Garvalho  to  the  plaintiff,  beyond  the 
one-tenth  of  income,  profits  or  receipts  in  respect  to  the 
one-half  interest  in  said  invention  and  patent  retained 
by  this  defendant,  and  one-tenth  of  the  purchase 
money  which  he  might  receive  in  case  of  a  sate  by  him 
of  a  portion  of  the  one-half  Interest  retained  by  him, 
was  not  to  be  payable  until  he  had  sold  or  disposed  of 
the  whole  of  the  said  one-half  interest  reserved  by  him, 
whereby  he  might  have  the  means  and  be  able,  without 
embarrassment,  to  pay  the  balance  of  said  indebtedness. 

The  answer  then  denies  a  sale  or  disposition  by  de- 
fendant of  said  invention  to  the  company  named, 
except  in  the  following  manner : 

"  That  in  forming  said  company  it  was  provided 
that  its  capital  should  be  sixty  thousand  dollars, 
divided  into  six  thousand  shares  of  ten  dollars  each ; 
that  on  the  organization  of  the  company  this  defendant 
assigned  the  said  patent  to  said  company,  and  in  pay- 
•  ment  therefor  the  said  company  issued  to  this  defend- 
ant the  entire  six  thousand  shares  of  the  capital  stock 
of  said  company ;  that  this  defendant,  by  agreement 
with  said  company,  then  sold  to  persons  who,  with  this 
defendant,  became  and  were  members  of  said  company, 
three  thousand  of  said  shares,  and  received  therefor 
five  thousand  dollars,  which,  by  agreement  with  the 
company,  he  wo«  to  have  and  retain  for  one-half  inter- 
est in  said  patent ;  and  by  agreement  with  said  com- 
pany, the  othfx  one-half  interest  in  said  patent,  and 
the  stock  representing  the  same,  was  to  and  did  belong 
to  this  defendant ;  that  by  further  agreement  with  said 
company,  one  thousand  of  the  six  thousand  shares  of 
said  stock  was  to  be  and  was  contributed  to  the  said 
company  by  the  stockholders ;  and  thereupon  certifi- 
cates for  five  thousand  of  said  six  thousand  shares 
were  issued,  as  follows :  to  this  defendant,  twenty-five 
hundred  shares,  and  to  the  other  members  of  said  com- 
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pany  twenty-five  hnndred  shares,  thus  leaving  one  thou- 
sand shares  with  the  company  undistributed.  That 
by  the  agreement  between  this  defendant  and  said  com- 
pany, under  which  this  defendant  assigned  to  said  com- 
pany the  said  patent,  this  defendant  was  to  transfer  to 
said  company  one- half  interest  therein  only ;  and  the 
said  assignment  was  made  to  embrace  the  whole  inter- 
est in  form  by  advice  of  the  counsel  of  the  company, 
that  it  would  be  the  best  mode  of  carrying  out  the 
agreement  to  have  the  assignment  include  the  whole 
interest,  and  the  company  issue  to  this  defendant  of  its 
stock  an  amount  equivalent  to  the  one-half  interest  in 
said  ])atent,  which  was  to  be  retained  by  this  defend- 
ant, to  represent  that  one-half  interest ;  and  therefore 
the  business  was  done  in  that  mode.  That  this  defend- 
ant still  retains  the  stock  assigned  to  him  as  aforesaid ; 
and  the  one  thousand  shares  left  with  the  company  as 
aforesaid  are  still  held  by  it  undistributed." 

The  answer  concludes  with  a  formal  denial  of  each 
and  every  allegation  of  the  complaint  not  expressly  ad- 
mitted, denied  or  controverted. 

The  plaintiff  demurred  to  the  answer  for  insuflSciency 
in  not  stating  facts  sufficient  to  constitute  a  defence. 

The  court  sustained  the  demurrer  and  granted  an 
order  for  judgment  thereon,  with  leave,  however,  to  the 
defendant  to  serve  an  amended,  or  further,  answer  on 
payment  of  costs  of  the  demurrer. 

The  defendant  appealed  from  such  order. 

T.  B.  Strong^  counsel  for  appellant. 

T.  D.  Pelton^  counsel  for  respondent. 

By  thj:  Court.— Freedman,  J.— The  question  pre- 
sented by  the  demurrer  is  whether  the  assignment  and 
transfer  of  the  invention  and  patent  by  the  defendant 
to  the  Carvalho  Steam  Superheating  Company,  and  the 
issue  to  him  by  said  company  of  its  stock,  as  set  forth 
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in  the  answer,  amounts  to  a  sale  or  disposition,  within 
the  meaning  of  either  of  said  terms  as  used  in  the 
agreement  existing  between  the  parties,  of  the  whole  of 
defendant's  one-half  interest,  which  he  had  reserved  to 
himself.  If  it  dues,  the  answer  admits  all  that  it  would 
be  necessary  for  the  plaintiff  to  prove  upon  the  triaL 
In  such  case  the  event  has  occurred  upon  the  occur- 
rence of  which  the  defendant  undertook  to  pay  the 
twelve  hundred  dollars,  or  any  balance  thereof  remain- 
ing unpaid.  After  a  critical  examination  of  the  law 
and  the  facts,  as  admitted  by  the  answer,  I  entertain 
no  doubt  that  the  answer,  as  a  pleading,  contains  a 
sufficient  admission  of  a  disposition  by  defendant  of 
his  reserved  one- half  interest  within  the  meaning  of 
that  word,  as  understood  by  the  parties  at  the  time  of 
the  execution  of  the  contract  between  them.  By  his 
own  showing,  the  defendant  has  parted  voluntarily  and 
for  a  valuable  consideration  with  the  whole  of  his 
interest,  and  in  a  manner  by  which  he  became  divested 
of  the  title  and  lost  the  power  of  disposition  over  it 
He  has  disposed  of  it  so  effectually  that,  in  law,  he 
can  never  sell  or  dispose  of  it  again,  and  as  he  has  no 
equities  against  the  plaintiff,  except  such  as  he  stipu- 
lated for,  the  plaintiff  is  not  to  be  affected  by  the 
manner  of  such  disposition,  nor  by  the  kind  of  con- 
sideration received  by  the  defendant  therefor.  Con- 
sequently the  claim,  so  ingeniously  advanced  and 
urgently  pressed,  that  the  defendant,  by  the  acceptance 
of  stock,  retained  an  interest,  and  for  that  reason  did 
not  part  with  his  entire  interest  in  the  invention  and 
patent,  cannot  be  upheld*  Although  the  character  of 
the  company  does  not  distinctiy  api)ear  by- the  plead- 
ings, yet  it  sufficiently  appears  that  the  company  was 
organized  upon  a  stock  plan,  that  it  was  to  consist  of 
stockholders,  and  that  its  capital  should  consist  of  a 
certain  number  of  shares.  The  certificates  of  stock 
accepted  by  the  defendant  represent^  therefore,  only  an 
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interest  pro  tanto  in  the  capital  of  the  company,  no 
matter  how  invested,  and  are  evidences,  in  addition 
thereto,  of  a  right  to  dividends  and  to  a  pro  rata  dis- 
tribution of  the  proceeds  of  the  whole  property  of  the 
company  upon  its  dissolution ;  but  they  cannot,  in  the 
absence  of  other  and  further  averments  than  are  con- 
tained in  the  answer,  be  deemed  to  represent,  as  against 
plaintiff's  claim,  a  disposable  interest  in  the  invention  or 
patent  conveyed,  or  in  one-half  of  it 

The  order  appealed  from  should  be  affirmed,  wiih 
costs. 


AUGUfST  C.  ErrTER,  Plaintiff  akd  Appellant, 
V.  SAMUEL  PHILLIPS  and  Othees,  Defend- 
ants AND  Respondents. 

In  an  action  to  foreclose  a  mortgage,  the  defendants,  who  were  the 
grantees  of  the  defendant,  the  mortgagor,  pleaded  a  tender  of  the 
money  due  on  the  mortgage,  and  proved  a  sufficient  sum  tendered 
nnless  twenty  dollars  of  the  payments  made  were  applied  on  ac- 
count of  interest,  at  seven  per  cent.,  while  the  mortgage  on  its  face 
only  called  for  six  per  cent.,  although  plaintiff  claimed  seven  per 
cent,  under  the  following  facts. 

When  the  mortgage  became  due,  it  was  owned  by  one  Weiner,  the 
assignee  of  the  original  mortgagor.  Phillips,  the  mortgagee, 
agreed  with  Weiner  (verbally),  to  pay  seven  per  cent,  interest  if  he 
would  extend  the  payment  one  year,  and  subsequently  paid  at  that 
rate.  Afterwards,  Phillips  conveyed  the  premises  to  defendant 
Ejrekeler,  who  conveyed  to  defendant  Thaule  subject  to  the* mort- 
gage, — ^neither  of  whom  had  any  notice  of  the  agreement  of  Phil- 
lips to  pay  seven  per  cent,  interest,  and  were  not  bound  thereby, 
unless  the  payment  of  interest  at  seven  per  cent,  by  Krekeler,  on  one 
occasion,  through  his  wife,  was  sufficient  notice,  and  in  regard  to 
what  occurred  and  what  was  said  between  the  plaintiff  and  Mrs. 

vol.  n.— 19. 
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Erekeler,  the  testimony  was  conflicting.  The  plaintiff  obtained 
judgment,  and  defendants  moved  for  a  new  trial  at  special  term, 
on  the  ground  of  surprise  and  newly  discovered  evidence,  and  the 
motion  was  grranted  and  an  appeal  made  to  general  term  from  the 
order.    HM^  by  the  general  term, — 

1st.  There  were  no  grounds  for  a  new  trial  on  account  of  ma- 
prise. 

2nd.  The  new  evidence  was  of  declarations  of  the  plaintiff  since 
the  trial,  contradictory  of  bis  testimony  at  the  trial,  and  tended  to 
establish  that  Erekeler  had  no  notice  of  the  agreement  made  by 
Phillips  to  pay  seven  per  cent,  and  paid  that  amount  by  mistake. 

8rd.  Under  the  findings  and  decisions  of  the  court  in  the  case, 
the  question  as  to  whether  Erekeler  had  or  had  not  notice  of  the 
parol  agreement  of  Phillips  was  wholly  immateriaL 

4th.  The  new  evidence  is  cumulative ;  and  therefore  the  order  for 
new  trial  was  reversed. 

Before  Monell,  Fbeedman  and  Cubtis,  JJ. 

Decided  March  80,  1872. 

Appeal  from  an  order  setting  aside  a  judgment  at 
8i)ecial  term,  and  granting  a  new  trial. 

The  action  was  to  foreclose  a  mortgage  upon  real 
property,  made  by  the  defendant  Phillips  in  May, 
1865,  to  secure  the  payment  of  four  thousand  dollars, 
on  the  first  day  of  May,  1868,  with  interest  at  six  per 
cent.  jHjr  annum. 

Subsequently  to  the  delivery  of  the  mortgage  Phil- 
lips conveyed  the  premiss  to  the  defendant,  Krekeler, 
who  afterwards  conveyed  to  the  defendant  Thaule. 
Each  of  the  conveyances  was  subject  to  the  mortgage, 
and  each  of  the  grantees  assumed  and  agreed  to  pay 
the  same.  The  complaint  alleged  a  Mlure  to  comply 
with  the  condition  of  the  mortgage  by  omitting  to  pay 
the  principal  and  interest. 

The  defense  of  the  defendants,  Krekeler  and 
Thaule,  was,  tender  of  the  amount  due  before  suit 
brought 
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The  action  was  tried  before  Mr.  Justice  Jones, 
without  a  j  my. 

On  the  trial  it  was  found  that  before  the  mortgage 
became  due,  an  agreement  was  made  between  Phillips, 
the  mortgagor,  and  Weiner,  the  plaintiff's  assignor, 
and  then  holder  of  the  mortgage,  that  if  the  payment 
of  the  mortgage  was  extended  for  one  year,  the  interest 
should  be  at  the  rate  of  seven  per  cent.  The  first 
month's  interest,  fsEilling  due  November  1,  1868,  was 
paid  by  Phillips  at  the  rate  of  seven  per  cent.,  and  a 
written  receipt  given.  Before  the  next  half  yearly  in- 
terest became  due,  Phillips  sold  the  premises  to  Kreke- 
ler  subject  to  the  mortgage,  which  the  latter  assumed. 

The  evidence  was  conflicting  as  to  whether  Krekeler 
had  direct  notice  of  the  agreement, to  pay  seven  per 
cent.  The  plaintiff  testified  to  a  conversation  which  he 
swore  was  with  Krekeler,  when  the  latter,  as  plaintiff 
said,  came  to  pay  the  interest  falling  due  May  1,  1869, 
when,  as  the  plaintiff,  says,  he  told  Krekeler  the  in- 
terest was  seven  per  cent.,  and  Ej-ekeler  paid  at  that 
rate.  He  said  both  Krekeler  and  Ms  wife  were  pres- 
ent  during  and  at  that  conversation.  The  amount  then 
paid  was  one  hundred  and  forty  dollars. 

The  witness  Christopher  testified  to  saying  to  Mrs, 
Krekeler  in  presence  of  her  husband,  that  the  interest 
was  seven  per  cent  This  was  denied  by  the  witness 
Spaldorf.  Krekeler  and  his  wife  and  one  Pitzpatrick 
all  denied  that  Krekeler  was  present  when  the  May  in- 
terest was  paid. 

In  making  up  the  amount  to  be  tendered,  the  defend- 
ants computed  the  interest  from  November,  1868,  to  the 
time  of  tender,  at  six  per  cent.,  and,  deducting  the  pay- 
ment of  one  hundred  and  forty  dollars,  tendered  the 
balance,  thus  claiming  the  excess  of  per  cent,  for  six 
months,  or  about  twenty  dollars,  as  a  payment  on  ac- 
count of  the  principal. 

The  justice  found  as  one  of  the  facts  that  said  plain- 


292  RTTTER  «.  PHILLIPS. 


Statement  of  the  Case. 


tiff  demanded  said  sum  of  one  hundred  and  forty  dol- 
lars, as  and  for  said  six  months'  interest,  and  said  Wil- 
liam Krekeler  paid  the  same  under  tJie  mviual  mistake 
of  law^  that  the  mortgdgee^  after  his  mortgage  he- 
comes  due^  Tnay^  as  matter  of  law^  demaivA  seoenper 
cent,  interesty  although  the  mortgage  reserves  a  less 
rate^  and  on  the  further  mutual  mistake  of  law^  ffiai 
a  parol  agreement  between  the  mortgagee  and  a  former 
owner  of  ths  premises  ^  who  was  liable  for  the  payment 
of  the  mortgage^  whereby  the  rate  of  interest  reserved 
in  the  mortgage  was  waived^  was  binding  on  a  subse- 
quent purchaser  of  the  premises,  who,  by  the  deed  to 
him,  assumed  the  payment  of  the  mortgage,  although 
he  had  no  notice  of  such  parol  agreement 

Thus  allowing  the  plaintiff  to  retain  the  one  hundred 
and  forty  dollars,  as  interest  at  seven  i)er  cent,  due 
May  1,  1869,  as  a  payment  made  under  a  mistake  of 
law  as  to  the  effect  of  the  parol  agreement  with  Phil- 
lips, upon  the  purchaser  from  him. 

The  tender  was  held  to  be  insufficient,  and  judgment 
of  foreclosure  entered. 

Upon  an  affidavit  of  one  Fitzpatrick,  that  he  ac- 
companied Mrs.  Krekeler  to  pay  the  May  in^rest,  and 
that  Mr.  Krekeler  was  not  present  The  affidavit  of 
Frost,  Krekeler' s  attorney,  that  since  the  judgment^ 
Bitter  the  plaintiff,  in  an  examination  in  another  ac- 
tion, testified  as  follows : — 

Q.  Did  Mrs.  Krekeler  and  another  person  call  at 
your  place  in  Houston-street,  on  April  28,  1870,  to  pay 
you  some  money  on  a  four  thousand  dollar  mortgage  J 

A.  No,  but  they  called  to  pay  the  interest  then  due 
on  that  mortgage. 

Q.  Did  Mrs.  Krekeler  pay  one  hundred  and  forly 
dollars  on  that  mortgage,  in  the  presence  of  that  per- 
son, at  that  time  % 

A,  No,  she  asked  to  know  how  much  the  interest 
was.    I  said  it  was  seven  per  cent,  one  hundred  and 
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forty  dollars  ;  she  said,  it  was  all  right,  I  will  pay  it, 
and  she  paid  one  hunda-ed  and  forty  doUara  as  in- 
ierest 

Q.  Do  you  know  William  Krekeler  1 

A.  Yes. 

Q.  Was  that  ])ersoii  that  was  present  with  Mrs. 
Krekeler,  at  that  time,  William  Krekeler,  her  hus- 
band} 

A,  No,  I  think  not  * 

Q.  Bid  you  have  a  trial  in  the  superior  court,  in 
October,  1870,  in  regard  to  tJuU  mortgage  ? 

A.  Yes, 

Also  upon  the  affidavit  of  Krekeler  that  he  was  not 
present  when  his  wife  paid  the  interest.  His  further 
affidavit  that  the  plaintiff  had  since  stated  to  him  that 
he  thought  the  i)erson  with  Mrs.  Krekeler  must  be  her 
husband,  but  that  such  i)erson  was  not  Mr.  Krekeler. 
Tlie  affidavit  of  the  defendant  Thaule,  that  the 
plaintiff  has  since  stated  that  he  was  mistaken  as 
to  Krekeler' s  being  present.  And  the  affidavit  of 
Heinecke  to  the  same  effect.  And  the  affidavit  of 
Krekeler,  that  such  testimony  of  the  plaintiff  was 
upon  a  material  matter,  a  motion  was  made  for  a  new 
tria],  and  granted  at  special  term. 

It  was  claimed  that  this  was  newly  discovered  evi- 
dence, and  the  motion  was  made  on  that  ground,  and 
also  on  the  ground  of  surprise. 

The  order  at  special  term  set  aside  the  judgment 
and  granted  a  new  trial. 

The  plaintiff  appealed. 

Hr.  D.  M.  Porter^  for  appellant. 

Mr.  A.  It.  Dyettj  for  respondents. 

By  the  Court.  —  Monell,  J. — Although  ^^  sur- 
prise "  was  one  of  the  grounds  upon  which  the  motion 
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for  a  new  trial  was  made,  there  was  nothing  whatever 
in  the  affidavits  to  sustain  it.  Krekeler,  who  alone 
made  the  affidavit  as  to  the  materiality  of  tiie  evidence, 
did  not  claim  that  the  defendants  were  surprised  by  the 
testimony  of  the  plaintiff,  but  claimed  that  it  was  upon 
a  material  matter,  which  the  defendants  were  now  pre- 
pared to  contradict  Indeed,  the  defendants  could  not 
claim  to  have  been  surprised.  Mr.  Kjekeler  and  Mrs. 
Krekeler  and  the  witness  Fit^patrick  were  present  when 
the  plaintiff  gave  his  evidence,  and  afterwards,  upon 
their  examinations,  denied  that  Mr.  Elrekeler  was  pres- 
ent when  his  wife  paid  the  interest 

The  motion,  therefore,  cannot  be  presumed  to  have 
been  grants  on  the  ground  of  surprise,  but  must  be 
presumed  to  have  been  granted  on  the  ground  of  newly 
discovered  evidence. 

The  new  evidence  was  of  declarations  made  by  the 
plaintiff  since  the  trial,  contradictory  of  his  testimony 
at  the  trial.  If,  therefore,  such  evidence  at  the  trial 
was  to  a  material  matter,  the  new  evidence  is  ground 
for  a  new  trial,  unless  it  is  merely  cumulative. 

The  largest  effect  which  can  be  given  to  this  new 
evidence,  is,  that  it  might  authorize  a  finding  that 
Krekeler  did  not  have  notice  of  the  parol  agreement  of 
Phillips,  to  pay  seven  per  cent  interest.  If  he  was  not 
present  when  Mrs.  Krekeler  paid  the  interest,  then, 
perhaps,  he  is  not  to  be  bound  by  what  was  said  to  her, 
and  is  in  a  position  to  claim  not  to  be  affected  by  the 
agreement 

The  competency  of  this  evidence,  for  the  purposes 
of  this  motion,  depends  upon  two  considerations : 

First  Was  the  evidence  it  is  designed  to  contradict 
material  to  the  issue  \ 

The  learned  justice  who  tried  this  action  has 
not  made  any  direct  finding  in  respect  to  the  notice,  at- 
tempted to  be  proved,  to  the  defendant  of  the  parol 
agreement  of  Phillips.    In  the  view  taken  by  him,  that 
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Contract  was  not  binding  upon  the  grantee  of  Phillips, 
who  only  assumed  to  pay  the  rate  of  interest  reserved 
in  the  mortgage ;  and  he  accordingly  found  as  a  fact, 
that  the  demand  and  payment  of  seven  per  cent,  inter- 
est was  made  under  a  mutual  mistake  of  law^  "  that 
a  parol  agreement  between  the  mortgagee  and  a  former 
owner  of  the  premises,  who  was  liable  for  the  payment 
of  the  mortgage,  whereby  the  rate  of  interest  reserved 
in  the  mortgage  was  waived^  was  binding  on  a  subse- 
quent purchaser  of  the  premises,  who  by  deed  to  him 
had  assumed  the  payment  of  the  mortgage,  although 
Tie  had  no  Twtice  of  Buch  parol  agreemenV^ 

If  anything  can  be  derived  fi-om  this  finding,  it  is 
that  whether  Ejpekeler  had  or  had  not  notice  of'  the 
parol  agreement  was  wholly  in^material.  In  either 
as]>ect  the  agreement  was  not  binding  upon  him,  and 
he  was  liable  to  pay  Interest  only  at  the  rate  reserved 
in  the  mortgage.  He  therefore  held  that  the  May  pay- 
ment of  interest  was  made  under  a  mistake  of  law 
<«  that  the  mortgagee  after  his  mortgage  becomes  due, 
may,  as  matter  of  law,  demand  seven  per  cent,  interest, 
although  the  mortgage  reserves  a  less  rate." 

We  cannot,  upon  this  motion,  question  the  correct- 
ness of  the  decision  below.  We  must  assume  it  to  be 
correct  If  it  is  incorrect,  the  court,  upon  the  pending 
appeal  from  the  judgment,  will  send  the  case  back  for 
a  new  trial,  when  the  new  evidence,  if  it  is  proper,  may 
be  let  in.  But  assuming  the  decision  to  be  correct, 
then  it  is  clear  that  the  evidence  now  sought  to  be  con- 
tradicted was  wholly  immaterial,  and  might  very  prop- 
erly *have  been  excluded  on  the  triaL  And  this  is  a 
complete  answer  to  this  motion  for  a  new  trial. 

Second.  But  even  in  the  view  that  the  evidence  was 
material,  a  finding  that  Krekeler  had  notice  of  the 
parol  agreement  could  not  be  changed.  He  sent  his 
wife  to  pay  the  May  interest,  furnishing  her  with  the 
money,  and  she,  on  the  demand  of  the  plaintiff,  paid 
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at  the  rate  of  seven  per  cent,  being  told  that  the  inter- 
est was  at  that  rate  until  May.  This  was  communi- 
cated to  Krekeler  by  his  wife,  and  he  ratified  all  that 
his  agent  had  done. 

Again :  the  new  evidence  is  cumulative.  The  plain- 
tiflf  was  contradicted  at  the  trial  by  Mr.  and  Afrs.  Kre- 
keler  and  by  Pitzpatrick,  all  of  whom  testified  that 
Mr.  Krekeler  was  not  present^  when  Mrs.  K.  was  told 
the  interest  was  seven  i)er  cent  until  May.  To  further 
contradict  the  plaintiff,  even  by  his  declarations  since 
made,  would  be  merely  to  accumulate  evidence. 

The  motion  for  a  new  trial  should  not,  therefore,, 
have  been  granted,  for  all  or  either  one  of  these  reasons : 
Firsts  the  evidence  designed  to  be  contradicted  was  im- 
material ;  second^  such  evidence  showed  that  notice  of 
the  parol  agreement  was  given  to  the  defendant's  agent ; 
and,  thirds  the  new  evidence  is  cumulative. 

The  order  setting  aside  the  judgments  and  granting 
a  new  trial  should  be  reversed,  with  costs. 


MART  POULEN",  PLAnrriFF  and  Respondent,  t. 
THE  BROADWAY  AND  SEVENTH  AVENUI 
RAILROAD  COMPANY,  Defendants  and  Ap 

PELLANTS. 

The  plaintifr,  with  her  child,  about  two  years  old,  were  passengen  on 
one  of  defendants'  street  cars,  and  the  conductor  stopped  the  csi  at 
her  request,  and  she  sought  to  alight  therefrom  with  her  child  in 
her  arms.  While  in  the  act  of  alighting,  and  with  one  foot  on  the 
step  and  the  other  on  the  ground,  or  before  she  had  got  clear  of  the 
car,  the  conductor  rung  the  bell,  and  the  car  started. 

The  plaintiff  wore,  as  a  part  of  her  clothing,  a  hoop  skirt,  and  one  of 
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the  steel  hoops  of  the  same  caught  on  a  nail  projecting  from  the 
platform  of  the  car,  and  the  plaintifE  was  thrown  upon  the  ground 
and  dragged  some  distance  over  the  pavement  before  the  car  was 
stopped,  and  she  was  seriously  frightened  and  injured. 

The  defendants  on  the  defense  claimed  contributive  negligence  on  the 
part  of  plfldntiflf,  that  she  wore  hoops,  an  unnecessary  article  of 
female  apparel,  and  being  thus  attired  was  bound  to  exercise  more 
•are  in  entering  and  alighting  from  a  car  than  a  man,  which  she 
did  not  do;  also  that  the  hoop  skirt  worn  by  plaintiff  was  the 
proximate  cause  of  the  accident,  or  the  use  of  the  same  contributed 

*  to  cause  the  injury,  and  therefore  she  could  not  recover. 

Meldy  If  hoop  skirts  are  worn  by  such  passengers  as  the  railroad 
company  were  in  the  habit  of  conveying,  the  defendants  were 
bound  to  provide  for  the  safety  of  the  passengers  wearing  that  kind 
of  a  garment,  for  they  are  bound  to  carry  safely  such  passengers  as 
they  take  and  are  in  the  habit  of  taking,  and  with  as  much  care 
and  caution  as  prudent  and  cautious  persons  would  be  bound  to 
exercise. 

An  ordinary  passenger,  and  still  less  a  woman  with  a  child  in  her 
arms,  cannot  be  expected  (by  the  exercise  of  their  ordinary  faculties) 
to  anticipate  and  avoid  such  an  obscure  danger  as  the  evidence 
shows  this  to  have  been,  and  there  appears  to  be  no  sufficient 
reason  for  disturbing  the  conclusion  of  the  jury  upon  the  evidence, 
that  the  injury  to  the  plaintiff  was  caused  solely  by  the  negligence 
of  the  defendants. 

Before  Monell,  Fbeedman,  and  Curtis,  JJ. 

Decided  March  80,  1872. 

Api)eal  from  a  judgment  ^ 

The  fects  and  points  of  the  case  api)ear  fully  in  the 
opinion  of  the  court. 

John  M.  JScribneTy  for  appellants. 

(7.  (7.  EgaTi^  for  respondent. 

By  the  CoiTBT.— CiTBTiB,  J.— The  plaintiff,  with  her 
child,  about  two  years  old,  were  passengers  from 
Church- street,  comer  of  Worth-street,  in  one  of  defend- 
ants* cars,  July  20,  1869.    Her  destination  was  Thir- 
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i  tieth-street.  The  conductor  stopped  the  car  for  her  a 
little  beyond  the  upper  crossing.  She  alighted  frotik 
the  left  hand  or  westerly  side.  While  in  the  act  of 
alighting,  holding  the  child  in  her  arms,  as  the  plaintiff 
and  some  of  the  witnesses  testify,  with  one  foot  yet  on 
the  step,  and  the  other  on  the  ground,  though  the 
police  sergeant  testifies  she  had  got  both  feet  on  the 
ground,  the  car  started,  the  conductor  ringing  the  bell. 

The  playitiff  was  thrown  on  the  ground,  and  dragged 
by  a  part  of  her  clothing,  a  hoop  skirt,  one  of  the  steel 
bands  of  which  caught  on  a  nail  projecting  from  the 
platfbrm  of  the  car.  There  were  discrepancies  of  testi- 
mony as  to  the  number  of  feet  she  was  dragged  over 
the  stones  of  the  i)ayement  before  the  car  was  stopped, 
and  her  dress  detached  from  the  projecting  nail  of  the 
car.  There  was  contradictory  evidence  among  the 
medical  witnesses,  as  to  the  nature  and  extent  of  the 
injuries  she  sustained. 

On  the  trial  two  exceptions  were  taken  by  defend- 
ants* counsel  to  the  rulings  of  the  court,  in  respect  to 
the  allowance  of  questions  to  witnesses.  The  questions 
related  to  matters  of  very  little  importance  or  materi- 
ality, and  the  rulings  of  the  court  were  correct. 

The  defendants'  counsel  moved,  at  the  close  of  the 
testimony,  to  dismiss  the  complaint  on  the  grounds— 

1.  That  the  plaintiff  had  failed  to  maintain  or  prove 
a  cause  of  action. 

2.  That  no  negligence  on  the  part  of  the  defendants 
had  been  proved. 

•  3.  That  contributive  negligence  on  the  part  of  the 
plaintiff  had  been  shown. 

This  motion  was  properly  denied  by  the  court 
The  defendants'  counsel  requested  the  court  to 
charge  the  jury  some  eighteen  propositions,  and  ex- 
cepted to  the  refusals  of  the  court  to  charge  various  of 
them.  The  exceptions  to  such  refusals  to  the  following 
requests  were  pressed  on  the  argument : 
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^^ Fourth.  That  the  plaintiff,  wearing  hoops,  was 
bound  to  use  extra  caution  to  avoid  accidents  when  she 
attempted  to  alight  from  the  car.'' 

"  Tenth.  If  the  jury  find  that  the  hoop  skirt  worn 
by  the  plaintiff  was  the  proximate  cause  of  the  acci- 
dent, or  that  the  use  of  the  same  contributed  to  cause 
her  injury,  she  cannot  recover-"    . 

^^  Eleioenth.  That  a  hoop  skirt,  such  as  that  worn 
by  the  plaintiff  on  this  occasion,  is^an  unnecessary 
article  of  female  apparel,  and  that  a  lady  thus  attired 
is  bound  to  exercise  more  care  in  entering  or  alighting 
from  a  street  car  than  a  man.'' 

The  court  charged  the  jury  as  follows  in  respect  to 
hoop  skirts:  **I  will  not  undertake  to  tell  the  jury 
that  hoop  skirts  are  unsafe.  If  hoop  skirts  are  worn 
by  such  passengers  as  the  railroad  company  were  in 
the  habit  of  carrying,  they  were  bound  to  provide  for 
the  safety  of  passengers  with  that  kind  of  garment  on. 
They  are  bound  to  carry  such  passengers  as  they  take 
and  are  in  the  habit  of  taking,  safely,  with  as  much 
care  and  caution  as  prudent,  cautious  persons  would 
be  bound  to  exercise." 

It  can  hardly  be  insisted  on,  that  it  was  the  duty  of 
the  court  to  have  charged  the  jury,  that  a  hoop  skirt  is 
an  unnecessary  article  of  female  apparel,  or  that  an 
extra  degree  of  caution  is  required  on  the  part  of  the 
wearer,  to  avoid  accidents.  The  court  charged  the  jury 
correctly  upon  the  subject. 

There  were  many  other  exceptions  urged .  on  the 
argument  to  other  refusals  of  the  court  to  charge  the 
propositions  submitted  by  the  defendant,  but,  upon 
reference  to  the  charge,  it  will  be  seen,  that  all  the 
propositions  which  had  any  materiality  to  the  issue, 
and  which  the  defendant  was  entitled  to  have  charged, 
were  charged,  either  in  words  or  in  substance.  Nor 
does  it  appear,  or  is  there  any  reason  to  believe,  that 
the  jury  were  misled  by  any  refusal  of  the  court,  to 
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charge  any  proposation  submitted  by  the  defendants 
(Denis  v.  Crook,  1  Bdm.  95 ;  Patterson  v.  People,  46 
Barb.  625 ;  Downs  v.  Sprague,  2  KeyeSy  67 ;  Mande- 
ville  V.  Guernsey,  61  Barh.  99). 

The  charge  of  the  court  carefully  excluded  from  the 
consideration  of  the  jury  anything  like  exemplary  or 
vindictive  damages,  and  limited  the  damages,  if  any, 
to  such  as  she  sustained,  occasioned  directly  and 
immediately  by  the  accident. 

The  jury  found  a  verdict  for  plaintiff  for  two  thou- 
sand five  hundred  dollars.  ! 

There  appears  to  be  no  sufficient  reason  for  disturb- 
ing the  conclusion  of  the  jury  upon  the  evidence,  that 
the  injury  to  the  plaintiff  was  caused  by  the  n^ligence 
of  the  defendant.  An  ordinary  passenger,  and  still 
less  a  woman  with  a  child  in  her  arms,  cannot  be  ex- 
pected by  the  exercise  of  their  usual  faculties  to  an- 
ticipate and  avoid  to  them  such  an  obscure  danger. 

The  defendants  urge  that  the  verdict  is  excessive, 
and  much  greater  than  is  justified  by  the  circumstances 
of  the  accident,  or  the  natural  consequences  of  the 
actual  injury  sustained. 

The  evidence  shows  conclusively  that  the  plaintiff 
sustained  a  severe  shock  and  injuries,  and  such  as 
testified  to,  by  some  of  the  witnesses,  as  the  verdict 
would  be  little  compensation  for.  Upon  reviewing  the 
evidence  with  some  care,  it  does  not  appear  that  (he 
damages  are  excessive,  or  probably  more  than  any  jury 
would  award  for  the  injuries  proved.  There  is  no 
reason  for  granting  a  new  trial  on  this  account 

For  these  reasons  the  judgment  and  order  appealed 
from  should  be  affirmed,  with  costs  to  plaintiff. 


PENDLETON  v.  LORD.  801 


Statement  of  the  Case. 


JOHN  M.  PENDLETON,  Plaintifp  and  Respon- 
DENT,  r>.  DAVID  PORTER  LORD,  Dependant 
AND  Appellant. 

It  is  the  settled  practice  ef  this  court  not  to  grant  a  motion  for  a  ro- 
argoment  of  a  case  on  appeal  at  the  general  term,  upon  grounds 
that  question  the  correctness  of  the  former  decision  made  upon  the 
law  and  the  facts  as  they  were  placed  before  the  former  general 
term  (McGarry  9.  Board  of  Supervisors,  1  Sweeney^  217).  In  this 
case  the  respondent  holds,  that  the  court  in  its  disposition  of  the 
appeal  oyerlooked  an  important  question  arising  upon  the  evidence, 
and  that  such  oversight  worked  a  reversal  of  the  Judgment. 

EMj  that  the  question  claimed  to  have  been  overlooked  appears  by 
the  opinion  of  the  court  to  have  been  fully  considered  and  passed 
upon,  and  under  these  circumstances  and  the  rule  of  practice  re- 
ferred to  (suj>ra)j  the  appeal  cannot  be  re-argued  and  re-examined. 

Before  Monelx<,  Fbeedhan  and  Cuhtis,  J  J. 

Deoided  March  80, 1873. 

Motion  for  a  re-argument. 

The  action  is  against  the  maker  of  a  promissory 
note,  payable  to  the  order  of  Charles  E.  Forman. 

The  defendant  set  up  that  he  made  the  note  in  suit 
solely  for  the  accommodation  of  the  payee,  and  never 
received  any  consideration  therefor.  That  the  payee 
deposited  with  the  plaintiff  the  note  in  suit,  together 
with  another  one  of  the  same  amount,  as  collateral 
security  for  a  loan  of  one  thousand  dollars,  theretofore 
made  by  the  plaintiff  to  the  payee,  on  or  about  May 
21, 1866,  which  loan  of  one  thousand  dollars  has  been 
paid  in  full  with  interest 

The  trial  took  place  before  a  referee,  who  found,  as 
a  fact,  that  the  note  in  suit  was  made  by  defendant  for 
the  purpose  of  being  transferred  to  the  plaintiff  as 
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collateral  security  for  jaoneys  which  plaintiff  had 
loaned  said  Forman,  or  might  fhereafUr  loan  Mmy 
and  that  plaintiff  subsequently  advanced  and  loaned 
Forman  moneys  thereon,  which  had  not  been  repaid, 
and,  as  conclusion  of  law,  that  plaintiff  was  entitled  to 
judgment  for  the  amount  of  the  note  with  interest,  for 
which  sum  and  costs  he  directed  judgment  to  be 
entered. 

Upon  appeal,  the  general  term  reversed  the  judg- 
ment and  ordered  a  new  trial  upon  questions  of  feet. 

The  respondent  now  moves  for  k  re-argument  of  the 
appeal,  upon  the  alleged  ground  that  the  opinion  of  the 
court  shows  that  the  question  whether  the  plaintiff  was 
not  entitled  to  judgment  on  account  of  advances  made 
prior  to  the  execution  and  delivery  of  the  note,  has 
been  overlooked. 

Sidney  8.  Harris^  for  the  motion. 

William  H.  Forman^  in  opi)osition. 

By  the  Court. — Freedman,  J. — This  is  a  motion 
for  a  re-argument  of  the  appeal  from  the  judgment  en- 
tered upon  the  report  of  a  referee.  It  is  the  settled 
practice  of  this  court  not  to  grant  a  motion  of  this 
character  upon  grounds  which  question  the  correctness 
of  the  former  decision  made  upon  the  law  and  the  fewts 
as  they  were  before  the  former  general  term  (McGrany 
V.  Board  of  Supervisors,  1  Sweeny^  217). 

It  is  conceded  that  the  appeal  has  been  regularly 
heard  and  decided  upon  the  merits,  but  it  is  claimed 
that  the  general  term,  in  disposing  of  it,  overlooked  an 
important  question  arising  upon  the  evidence,  and  that 
such  oversight  worked  a  reversal  of  the  judgment. 

The  fundamental  question  of  fe.ct  arising  upon  the 
issues  and  involved  in  the  appeal  was,  for  what  pu^ 
pose  the  note  in  suit  had  been  given  to  the  plaintiff. 

The  defendant  had  insisted,  by  answer  and  upon 
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the  trial,  and  Porman,  the  payee,  had  testified  upon 
the  trial,  that  the  note  was  given  as  collateral  security 
for  prior  advances,  which  were  afterwards  luUy  repaid. 

The  plaintiff  had  testified  that  no  such  arrangement 
was  made,  that  there  was  no  understanding  according 
to  which  future  advances  were  covered,  but  that  he 
discounted  or  purchased  the  note  absolutely. 

The  referee,  disregarding  the  testimony  of  both 
Forman  and  the  plaintiff,  found,  as  a  fact,  that  the 
note  was  given  as  security  for  future  advances. 

This  finding  the  general  term  declared  to  be  wholly 
unsupported  by  the  evidence,  and  the  judgment  was  re- 
versed and  a  new  trial  granted  for  the  reason  that  the 
ultimate  decision  of  the  referee  was  founded  upon  a 
theory  which  was  materially  erroneous,  and  the  general 
term  could  not  properly  determine  the  facts  upon  the 
conflicting  testimony  presented  by  the  case.  That  such 
conflict  existed  and  still  exists,  becomes  apparent  on  a 
mere  inspection  of  the  printed  case ;  and  that  all  the 
questions  relating  to  prior  as  well  as  subsequent  ad- 
vances, and  of  the  payments  made  on  either,  and  their 
respective  application  by  operation  of  law  or  the  agree- 
ment of  the  parties,  were  fully  presented  to  the  con- 
sideration of  the  court,  appears  from  the  printed  points 
submitted  by  counsel  on  the  former  argument.  We 
must  assume  therefore,  that  all  these  questions  were  duly 
considered.  Moreover,  it  sufficiently  appears  from  the 
opinion  of  the  court  that  the  question  claimed  to  have 
been  overlooked,  although  distinctly  raised  by  the 
pleadings,  has  been  noticed  and  passed  upon. 

Under  these  circumstances  we  cannot  open  the  ap- 
peal for  a  re-examination.  The  case  of  McGarry  u. 
Board  of  Supervisors  {8upra\  is  decisive  upon  this 
point 

The  motion  for  a  re-argument  must  be  denied. 
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HARRY  C.  HILL,  I  LADmrr,  v.  HARVEY  SPEN- 

CER,  DEFEKBAirr, 

In  an  action  bronght  by  a  laborer  or  servant  of  a  mining  corporation 
against  a  stockholder  of  the  same,  to  recover  a  debt  doe  for  sem- 
ces  performed  for  such  corporation,  under  section  18  of  the  set  to 
authorize  the  formation  of  corporations  for  manufacturing,  miiung, 
and  chemical  purposes  (Laws  of  1848,  chap.  40),  it  is  necessary  to 
prove  a  judgment  against  the  company,  and  when  proved  it  for- 
nishes  all  that  is  necessary  to  be  proved,  so  far  as  estabhshing  the 
debt  against  the  company  for  the  recovery  of  which  from  the  stock- 
holder the  plaintiff  sues. 

It  is  not  necessary  that  the  plaintiff  should  show  that  this  d^  for 
which  he  is  suing  was  payable  within  one  year  from  the  time  the 
debt  was  contracted,  before  he  is  entitled  to  introduce  the  judg- 
ment record. 

One  who  was  employed  by  and  acted  for  a  mining  company,  as  an 
attorney  with  full  and  general  powers,  and  also  as  a  superintendent 
and  commercial  agent,  U  a  laborer  or  $orvant  under  the  statute.  HoTey 
V.  Ten  Broeck,  8  JSobt.  816 ;  Williamson  v.  Wadsworth,  49  Bark 
2H ;  Vincent  v.  Bamford,  J^.  T.  8upr.  CU^  voL  88,  p.  606  (1  /<»« 
A  8,  506),  reviewed  and  approved,  and  the  ruling  therein  ooDfld- 
ered  authority  for  the  decision  in  this  case. 

Before  Monell,  Peeedman,  and  Cuetis,  JJ. 

Decided  March  80,  1872. 

The  action  is  to  recover  of  the  defendant,  as  a  stock- 
holder in  the  American  and  Mexican  Silver  Mining 
Company,  for  services  performed  for  the  company,  in 
the  capacity,  as  alleged,  of  its  servant. 

The  complaint  alleged  the  recovery  of  a  judgment 
against  the  company  and  the  return  of  an  execution 
unsatisfied. 

At  the  trial  before  Mr.  Justice  Jones  and  a  jnry, 
the  plaintiff  offered  the  record  of  judgment  against  the 
company  in  evidence,  which  was  objected  to  on  the 
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ground  that,  to  hold  a  stockholder  liable,  it  is  not 
enough  to  show  that  a  judgment  has  been  recovered 
against  the  company,  but  before  he  can  introduce  the 
record  of  such  judgment  he  must  show  that  this  debt 
.  he  was  suing  for  was  payable  within  one  year  from  the 
time  the  debt  was  contracted.  Objection  overruled  and 
record  admitted  as  evidence  that  judgment  has  been 
recovered  for  so  much  money,  for  services  rendered  by 
the  plaintiff  to  the  company. 

The  defendant  excepted. 

The  plaintiff  proved  a  written  agreement  between 
himself  and  the  comi)any,  made  May  30,  1863,  which  is 
as  follows : — 

* '  This  is  to  certify  that  Mr.  Harry  C.  Hill  has  been 
appointed  by  the  American  and  Mexican  Silver  Mining 
Company,  commercial  agent  for  the  management  of 
their  commercial  and  financial  affairs  in  California  and 
Mexico.    .    .    .'' 

The  plaintiff  then  testified  that  under  this  agreement 
he  went  to  California,  thence  to  Mexico.  That  while 
in  California  or  Mexico,  he  received  from  the  company 
the  following  paper  :— 

**  Ejiow  all  men  by  these  presents,  that  the  Ameri- 
can and  Mexican  Silver  Mining  Company,  a  corpora- 
tion formed  and  existing  under  the  general  mining 
laws  of  the  State  of  New  York,  U.  S.,  and  whose 
mines  are  located  in  Setentrion,  State  of  Chihuahua, 
Mexico,  do  hereby  ordain,  constitute  and  appoint 
Harry  C.  HiU,  now  of  Mexico,  their  true  and  lawful 
attorney  for  them  and  in  their  name,  to  take  posses- 
sion of  their  mines  and  mining  property  belonging  to 
them  in  Mexico,  and  to  manage  and  conduct  their  bus- 
iness and  affairs  in  that  country  the  same^  in  all  re- 
sped^^  a^  the  said  company  could  do  if  located  at  the 
place^  and  they  do  hereby  ratify  and  confirm  what 
their  said  attorney  shall  lawfully  do  in  the  premises. 

**  In  witness  whereof  the  company  have  caused  this 
VOL.  n— 20 
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instrument  to  be  signed  and  executed  in  duplicate  by 
their  president  and  secretary,  and  the  seal  of  the  com- 
pany to  be  affixed,  this  eleventh  day  of  January,  Anno 
Domini  eighteen  hundred  and  sixty-four. 

ISeal  of  the  Am.  |  Ltman  W.  Gilbert,  Pres't. 

and  Mex.  Sil.  >  w.  Hart  Smith,  Sec'y." 

Mining  Co^     ) 

That  in  addition  to  the  written  agreements  be 
made  a  verbal  agreement  with  the  treasurer  of  the  com- 
pany, which  was  confirmed  by  the  company  by  the 
following  resolution : — 

"At  a  meeting  of  the  Board  of  Directors  of  the 
American  and  Mexican  Silver  Mining  Company  held 
this  day,  Mr.  Hickok  reported  that  he  had  arranged 
with  Harry  C,  Hill  to  continue  in  tJie  company  i  em- 
ploy at  the  mines  in  Mexico  for  one  year  from  JvM 
1,  1864,  at  a  salary  of  five  thousand  dollars^  and  on 
motion  it  was  voted  to  ratify  and  approve  said  arrange- 
ment, and  Mr.  Hickok  was  authorized  to  notify  Mr. 
Hill  of  tne  same.'* 

The  plaintiff  then  testified  as  follows : — 

Q.  State  whether  or  not  you  x)erformed  any  duties 
in  the  employ  of  the  company  under  the  appointments 
and  agreement  you  have  testified  to  f  If  so,  state  what 
those  duties  were. 

* '  A.  I  did  perform  duties  under  said  appointments 
and  agreement,  all  that  were  required  of  me.  I  exer- 
cised a  general  supervision  of  the  property  there  and 
of  all  their  affairs,  employment  and  management  of  the 
men,  purchase  of  supplies,  and  of  all  the  duties  of  a 
general  superintendent. 

"  Q.  State  whether  or  not  you  had  anything  to  do 
with  the  accounts  of  thQ  company  kept  at  the  mines,  if 
there  were  any  such !  and  if  so,  what  ? 

**  A.  Yes,  sir.  For  a  time  I  kept  the  accounts ;  untfl 
Mr.  Hickok  came  there. 
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''  Q.  Who  attended  to  the  payment  of  the  hands  em- 
ployed at  the  mines  1 

"  A.  Myself  and  Mr.  WUlard. 

"  Q.  State  whether  or  not  yon  were  ever  obliged  to 
travel  for  the  company.    If  so,  for  what  purpose  ? 

**  A.  I  was  obliged  to  travel  for  the  company,  to  re- 
ceive, forward,  and  purchase  machinery,  supplies,  &c., 
and  also  to  perfect  the  title  of  the  company  to  the 
mines. 

*'  Q.  Where  were  these  mines  of  the  company  situ- 
ated ?    How  many  were  there  of  them  f 

**  A.  They  were  situated  in  the  Canton  of  Matamo- 
ras,  in  the  State  of  Chihuahua,  in  Mexico.  The  mining 
settlement  owned  by  the  company  was  called  Setentrion. 
There  were  three  mines.  I  resided  in  Sententrion  at 
the  hacienda,  which  was  a  mile  from  one  mine,  three 
miles  from  another,  and  about  four  miles  from  another. 

"  Q.  How  many  men  were  employed  under  you  in 
the  service  of  the  company  at  the  mines  while  you  were 
there,  and  about  what  were  they  employed  ? 

"  A.  There  were  from  a  dozen  to  seventy-five  men 
employed  at  different  times  in  mining,  making  roads, 
getting  out  timber,  building  houses,  &c.'' 

There  were  several  objections  to  the  introduction  of 
evidence,  which  appear  in  the  opinion. 

A  motion  was  made  to  dismiss  the  complaint,  which 
was  denied,  and  the  defendant  excepted. 

The  court  directed  a  verdict  for  the  plaintiJST,  and 
sent  the  exceptions  to  the  general  term,  suspending  the 
Judgment. 

Prtchardj  CJioaie  &  Smithy  for  plaintiff! 

Duncan  Smithy  of  counsel. 

Mr.  John  H.  Flatty  for  defendant 

Mr.  John  iSlosson,  of  counsel. 
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By  the  Couet. — Monell,  J. — Section  18  of  the 
act  to  axithorize  the  foundation  of  corporations  for 
manufacturing,  mining,  mechanical,  and  chemical  par- 
poses  (LawSy  1848,  chap.  40),  provides  that : 

"  The  stockholders  of  any  company  organized  under 
the  provisions  of  this  act,  shall  be,  jointly  and  several- 
ly, individually,  liable  for  all  debts  that  may  be  due, 
and  owing  to  all  their  laborerB^  servants  and  appren- 
ticeSj  for  services  performed  for  such  corporation,  V  and 
the  chief  question  presented,  is  whether  the  plaintiff 
was  a  seroarU  of  the  company,  within  the  fair  intent 
and  purpose  of  the  statute. 

The  facts  in  this  case  are  very  similar  to  those  in 
Hovey  v.  Ten  Broeck,  3  Roht.  816,  where  we  held  that 
a  i)erson  occupying  the  position,  and  performing  tho 
duty,  of  a  general  superintendent  at  the  mines,  was  a 
servant  within  the  meaning  of  the  statute. 

In  the  case  at  bar,  the  plaintiff  was  employed  by  the 
company  to  manage  their  commercial  and  financial 
aflEairs  in  California  and  Mexico,  with  authority  to  con- 
duct their  business  in  all  respects  as  the  company 
would.  Under  that  appointment  the  plaintiff  per- 
formed all  the  duties  required  of  him.  He  exercised  a 
general  supervision  of  the  proi)erty,  and  of  all  the 
affairs  of  the  company ;  employed  and  managed  the 
men ;  purchased  supplies  and  performed  all  the  duties 
of  a  general  superintendent.  He  kept  the  accounts  at 
the  mines,  and  attended  to  the  payment  of  the  men. 
He  also  traveled  for  the  company  to  receive,  forward 
and  purchase  machinery  and  supplies.  There  were 
under  him  from  twelve  to  seventy-five  men,  engaged  in 
mining,  making  roads,  getting  out  timber  and  bailding 
houses. 

The  only  difference  in  the  character  of  the  service 
performed  by  the  plaintiff,  and  such  as  was  i)erformed 
by  Hovey  (Hovey  v.  Ten  Broeck,  ^tcp.)t  ^^  that 
Hovey  sometimes  worked  with  the  men.     But  how 
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often  or  how  long  he  worked  with  the  men,  does  not 
api)ear,  and  it  is  proper  to  presume,  from  the  extent  of 
the  other  service  performed,  that  the  manual  service 
was  only  a  very  small  part  of  the  service  for  which  he 
recovered. 

The  difference  alluded  to,  I  do  not  think  sufficient 
to  deprive  the  case  of  JBbvep  of  its  authority.  The 
general  character  of  the  services  in  the  cases  were  alike, 
and  were  alike  of  a  nature  to  bring  them  within  the 
intent  and  purpose  of  the  statute. 

The  same  difference,  in  a  smaller  degree,  in  the  char- 
acter of  the  service,  is  found  in  the  very  recent  case, 
in  this  court,  of  Vincent  v.  Bamford,  33  iT.  T.  Sup. 
CI.  566  (1  Jones  &  Spencer).  But  no  such  difference 
exists  in  Williamson  v.  Wadsworth,  49  Barh.  294, 
where  the  plaintiff  was  the  "civil  engineer  and  travel- 
ing  agent''  of  the  comx)any,  and  was  allowed  tore- 
cover  as  for  services  performed  by  a  servant. 

As  this  court  has  already  held  (Vincent  v.  Bamford, 
sup.)  that  Hovey  v.  Broeck  is  not  overruled  by  C!offin 
V.  Reynolds  (37  N.  T.  642),  we  are  authorized  to  follow 
that  case  and  sustain  the  direction  of  the  learned  jus- 
tice at  the  triaL 

No  point  was  made  by  the  defendant  on  his  objec- 
tion to  the  judgment  roll.  It  was  necessary  to  prove 
the  judgment  against  the  company,  and  when  proved, 
it  fcumished  all  that  the  defendant  claimed  should  have 
been  previously  proved. 

The  objection  to  the  letters  from  the  president  of  the 
company  to  the  plaintiff's  brother,  was  properly  dis- 
posed of.  They  do  not  appear  to  contain  anything 
prejudicial  to  the  defendant,  or  serviceable  to  the 
plaintiff ;  but  as  the  letters  were  directed  by  the  writer 
to  be  sent  to  the  plaintiff,  they  were  competent  for  what 
they  were  worth.  Nor  was  the  plaintiff  bound  to  pro- 
duce and  read  the  letter  referred  to  in  the  letter  of  .Tuly 
31.     The  defendant  could  have  given  it  in  evidence,  if 
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he  could  have  got  it,  or,  having  laid  the  proper  foun- 
dation, he  could  have  proved  its  contents.  Its  non- 
production  by  the  plaintiff  was  not  a  sufficient  reason 
for  excluding  the  other  letter. 

It  was  objected  for  the  first  time  on  the  argument  of 
these  exceptions,  that  as  there  was  no  evidence  of  any 
agreement  by  the  company  to  pay  for  the  services  of 
the  plaintiff  after  the  expiration  of  the  year  commenc- 
ing June  1,  1864,  and  as  the  claim  in  the  suit  was  for 
services  from  June  1, 1866,  to  May  23, 1866,  there  could 
be  no  recovery  against  the  defendant. 

The  objection  comes  too  late.  It  should  have  been 
made  at  the  trial,  when  the  deficient  evidence  might 
have  been'  furnished  (Shaffer  v.  Guest,  6  jRobt  264 ; 
Stewart  t.  Smith,  14  Abb.  75  ;  Colwell  v.  Lawrence,  24 
Bow.  Pr.  324). 

Being  unable  to  discover  any  error  committed  at  the 
trial,  I  am  of  opinion  that  the  exceptions  should  be 
overruled  and  judgment  ordered  for  the  plaintiff  on  the 
verdict 


DUNCAN  MoCOLL  and  SAMUEL  S.  L  FIRTH, 
Plaintiffs  and  Respondents,  v.  THE  SUN 
MUTUAL  INSURANCE  COMPANY,  Defend- 
ants AND  Appellants. 

An  order  for  a  commission  in  a  caase  to  examine  foreign  witnesses 
cannot  be  iasaed  after  the  trial  and  judgment  in  the  action. 

It  cannot  be  issued  for  the  purpose  of  preserving  or  perpetuating  ietU- 
many  which  the  party  might  lose  by  the  death  or  absence  of  the 
witnesses,  in  the  event  of  a  reversal  of  the  judgment  and  a  new 
trial  being  directed,  because  the  statute  providing  for  the  perpeto- 
ating  of  testimony  applies  only  to  witnesses  in  this  State,  and  can- 
not be  extended  so  as  to  authorize  the  examination  of  foreign 
witnesses. 
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On  the  motion  for  a  commission  in  sach  a  case,  if  the  case  and  excep- 
tions on  the  appeal  pending  were  before  the  special  term,  and  it  clearly 
appeared  therefrom  to  the  court,  that  error  had  been  committed  on 
the  former  trial,  and  that  there  was  no  reasonable  doubt  of  a  re- 
yersal  of  the  judgment  and  another  trial  being  ordered,  would  the 
court  in  such  a  case  have  the  power  to  order  the  issue  of  a  com- 
miflsion  in  the  cause  to  examine  foreign  witness  in  anticipation  of  a 
new  trial  ? 

Such  a  submission  of  the  case,  on  the  motion  to,  and  such  a  de- 
termination by,  the  special  term,  was  absolutely  necessary  to 
furnish  even  a  plausible  pretext  for  the  order. 

Before  Monell,  Freedman  and  Cubtis,  JJ. 

Decided  Marah  80,  1873. 

Api)eal  from  an  order. 

This  action  was  tried  by  the  icourt  and  a  jury,  and 
resolted  in  a  verdict  for  the  plaintiff,  upon  which  a 
judgment  was  entered  on  February  1,  1870. 

The  defendants  appealed  to  the  general  term,  and 
the  appeal  is  now  pending. 

Another  action  by  the  same  plaintiff  against  the 
Harmony  Insurance  Company,  to  recover  on  another 
policy  for  the  same  loss,  was  pending  and  untried, 
when  in  May,  1870,  the  plaintiff  applied  to  the  special 
term  for  a  commission  to  issue  to  examine  witnesses 
in  both  actions,  and  an  order  was  made  allowing  the 
commission  in  each  of  the  actions. 

The  defendants  in  this  action  (the  Sun  Mutual)  ap- 
pealed from  the  order,  allowing  a  commission  to  issue 
therein,  having  resisted  the  order  below,  on  the  ground 
that  it  could  not  issue  after  trial  and  judgment. 

Mr.  J.  H.  ChodUy  for  appellants. 

Mr.  A.  MaitJiewSy  for  resdondent. 

By  the  Couet.— Monell,  J. — ^This  appeal  presents 
the  novel  question  whether  an  order  allowing  a  com- 
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mission  for  the  examinatioQ  of  foreign  witnesses  can 
be  issaed  after  trial  and  judgment   in   the   action. 

There  was  no  common  law  right  to  take  the  deposi- 
tion of  a  witness  oat  of  the  State  to  be  read  at  the  trial 
Parties  in  civil  actions  had  the  right  to  have  the  3 wit- 
nesses give  their  testimony  in  the  view  and  presence  df 
the  conurt  and  jnry. 

But  it  is  provided  by  statute  that  the  court  may 
award  a  commission  to  examine  a  foreign  witness  upon 
interrogatories  (2  Rev.  Stat.  393),  with  a  further  pro- 
vision, that  the  examination  and  depositions  taken, 
may  be  used  in  evidence  on  the  trial  of  the  cause. 

It  would  seem  to  be  the  only  construction  of  the 
statute,  that  the  commission  should  issue  before  the 
trial,  inasmuch  as  the  evidence  taken  can  be  used  only 
ai*  the  trial ;  and  that  undoubtedly  is  the  correct  con- 
struction. 

The  respondent's  counsel  suggested  two  reasons  in 
support  of  the  order.  One  was,  that  the  word  "pend-. 
ing"  in  section  12  of  the  act,  having  been  interpreted 
to  extend  to  the  final  determination  of  the  action,  this 
action,  although  tried  and  now  in  judgment,  is  to  be 
regarded  as  a  "  pending ''  action.  But  section  12  pro- 
vides merely  that  if  the  action  is  pending  in  the  supreme 
court,  application  for  a  commission  must  be  made  as 
therein  prescribed,  and  in  no  way  extends  the  time  for 
its  issuing. 

The  other  reason  was,  that  the  order  was  proper  for 
the  purpose  of  preserving  evidence,  which  the  party 
might  lose  by  the  death  or  absence  of  witnesses,  in  the 
event  of  a  reversal  of  the  judgment  and  the  ordering  of 
a  new  trial. 

Even  if  this  was  a  sound  reason,  it  would  necessarily 
involve  the  pre-determination  of  questions  which  were 
not,  and  properly  could  not  have  been  before  the 
special  term.  The  case  or  exceptions  upon  which  the 
defendants  are  moving  for  a  new  trial,  were  no  part  of 
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the  motion  papers,  and  the  learned  jnstice  could  not, 
therefore,  have  determined  that  there  was  error  so 
clear,  that  there  could  not  be  a  reasonable  doubt  of  a 
reversal  of  the  judgment. 

And  such  a  determination  was  absolutely  necessary 
to  form  a  plausible  pretext  for  the  order. 

If  there  was  not  to  be  a  new  trial,  then  the  evidence 
could  never  be  used,  and  it  was  a  work  of  superero- 
gation to  take  it.  If  ^  new  trial  was  doubtful,  the 
doubt  should  have  weighed  against  the  order. 

But  there  was  nothing  before  the  special  term,  and 
there  is  nothing  before  us  now,  from  which  it  can  be 
seen  that  there  must  inevitably  be  a  new  trial.  And 
unless  that  can  be  seen,  then  in  no  aspect  was  the 
order  proi)er.'  Every  presumption  is  in  favor  of  the 
correctness  of  the  judgment.  We  must,  therefore,  as- 
sume that  there  was  no  error  committed  at  the  trial, 
and  that  the  judgment  will  stand. 
•  The  statute  for  causing  testimony  to  be  perpetuated, 
does  not  cover  the  evidence  in  that  case.  That  statute 
applies  to  witnesses  within  the  State,  and  cannot  be 
extended  so  as  to  authorize  the  examination  of  foreign 
witnesses. 

The  order  appealed  from  is  reversed,  with  costs. 


DUNCAN   McCOLL  and    SAMUEL  S.  L  FRITH, 

PLAINTrFFS     AND     RESPONDENTS,     V.     THE     SUN 

MUTUAL   INSURANCE   COMPANY,    Defend- 
ANTS  AND  Appellants. 

In  an  action  on  a  marine  policy  against  the  underwriters,  the  plaintiff 
mnst  prove  either  an  actual  total  low  or  else  a  eonstruetive  total  loss. 

The  only  evidence  in  this  case  of  an  actual  total  loss,  was  in  the  testi* 
mony  of  the  captain,  in  relation  to  the  stranding  and  filling  of  the 
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vessel,  the  loss  of  its  spars  and  boats,  and  the  parting  of  its  hawser 
and  chain,  but  these  numerous  disasters  and  losses  do  not  of  them- 
selves  show  a  total  loss.  The  captain  also  testifies  that  "«i^ 
minute9  from  ths  time  she  struck  she  was  a  complete  wreeky^^  but  he 
stated  no  facts  as  the  basis  of  this  conclusion,  and  his  bare  state- 
ment that  **  she  VHU  a  complete  wreck  "  is  but  an  expression  of  in 
opinion  on  his  part,  and  must  be  weighed  in  connection  with  the  testi- 
mony of  the  plaintiff,  that  notwithstanding  the  situation  of  the 
vessel  as  described  bj  the  captain,  she  was  afterwards  rescaed,  re- 
paired, and  for  years  thereafter  was  a  sound  and  seaworthy  veseeL 

Viewed  in  this  light,  this  assertion  of  the  captain  that  ^^8he  uoia 
complete  wreck ''  does  not  establish  such  proofs  of  actual  total  Im  of 
the  vessel,  that  the  underwriters  are  entitled  to,  for  their  protection 
and  as  their  right. 

It  not  being  an  actual  total  losSy  the  verdict  cannot  be  sustained  as  for 
a  constructive  total  loss,  for  the  reason  that  the  necessary  proof  or 
evidence  establishing  the  right  of  the  plaintiffs  to  abandon  the 
vessel  and  insist  upon  a  constructive  total  loss  was  not  introdoced 
upon  the  trial  of  the  case. 

Before  Monell,  Peeedman,  and  Cubtis,  JJ. 

Decided  March  80,  1872. 

Appeal  from  a  jadgment ;  also  from  an  order  refas- 
ing  a  new  trial. 

The  facts  in  the  case  and  the  question  appear  folly 
in  the  opinions  of  the  court. 

Joseph  H.  Choate^  for  appellants. 

Albert  Matthews^  for  respondents. 

By  the  Coubt.— Curtis,  J. — ^The  defendants,  by 
their  policy,  dated  November  26,  1864,  insured  the 
plaintiffs,  on  account  of  whom  it  might  concern,  loss 
payable  to  them  or  order,  on  the  bark  Lindo,  for  the 
voyage,  "at  and  from  Miramachi  to  a  port  in  Cape 
Breton,  and  at,  and  thence  to  New  Yorf 

By  the  policy,  it  was  agreed,  that  in  case  of  any 
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claim  for  loss  or  damage,  a  dedaction  of  one-thiTd  from 
the  cost  of  repairing  or  replacing  the  same  should  be 
made,  after  certain  other  deductions  enumerated  in  the 
policy ;  also,  that  if  a  technical  total  loss  be  claimed, 
similar  deductions  should  be  made  from  the  cost  of  the 
estimated  repairs,  and  unless  the  net  cost  thereof 
would  exceed  a  moiety  of  the  value  of  the  vessel  after 
making  such  deductions,  the  loss  should  be  deemed 
partial  only.  The  plaintiff  claimed  for  a  total  loss,  but 
no  actual  abandonment  was  ever  made.  By  the  policy, 
it  was  also  warranted  that  the  vessel  was  commanded 
by  a  captain  holding  a  certificate  from  the  American 
Shipmasters'  Association. 

The  defenses  relied  upon  were,  first,  that  at  the  time 
and  place  of  the  loss,  the  vessel  was  not  covered  by  the 
policy  ;  second,  that  there  was  a  breach  of  the  warranty 
in  respect  to  the  captain,  he  not  being  shown  to  hold 
the  certificate  required  by  the  policy ;  third,  that  a  total 
loss  was  not  proved,  and  that  as  a  partial  loss,  no  proof 
was  given  which  would  enable  an  adjustment  to  be 
made  according  to  the  terms  of  the  policy. 

The  vessel  sailed  from  Mirimachi,  November  24, 
1864,  and  on  the  evening  of  the  26th  passed  the 
north  cape  of  Cape  Breton.  It  was  a  stormy  coast, 
and  at  an  inclement  season  of  the  year,  the  weather 
squally,  with  snow ;  and  the  captain,  on  the  26th,  put 
into  the  port  of  Sydney,  on  Cape  Breton,  as  a  port  of 
safely.  Under  the  policy,  he  had  a  right  to  put  into 
any  ports  and  places,  if  obliged  by  stress  of  weather. 
The  captain  went  by  land  to  Big  Glace  Bay,  and  also, 
on  the  same  day,  to  Cow  Bay,  which  is  about  twenty 
niiles  from  Sydney.  At  the  former  place  there  was  no 
wharf,  and  he  could  only  load  sixty  or  seventy  tons  a 
^y>  lying  half  a  mile  or  more  from  the  shore.  At  the 
latter,  there  was  a  wharf  between  three  and  four  hun- 
dred feet  long,  and  where  he  could  load  four  hundred 
tons  a  day.    Here  he  obtained  a  charter  to  take  a  cargo 
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of  coal  to  New  York.  He  remained  until  December  12 
in  Sydney  harbor,  awaiting  his  tnm  to  load  at  Cow 
Bay,  as  appears  to  be  the  custom  of  vessels  during  the 
inclement  season  of  the  year,  in  consequence  of  the  ex- 
X)osed  and  dangerous  condition  of  both  Big  Glace  Bay 
and  Cow  Bay  for  vessels  at  that  time  taking  in  cargo. 

Going  from  Sydney  to  Cow  Bay,  she  encountered 
very  rough  weather,  such  as  usually  prevails  there  at 
that  season,  got  blown  off,  and  lost  an  anchor  and  a 
man.  Arriving  at  Cow  Bay,  the  Lindo  anchored  about 
one-eighth  of  a  mile  from  the  head  of  the  wharf,  where 
several  small  vessels  were  then  still  loading. 

The  next  morning  she  commenced  discharging  bal- 
last, but  did  not  get  into  the  wharf  at  Cow  Bay  until 
the  evening  of  December  18.  After  she  got  into  the 
wharf,  she  finished'discharging  ballast,  and  commenced 
loading  on  the  19th,  and  took  in  about  four  hundred 
tons  of  coal,  and  kept  on  working  all  night  until  the 
morning  of  December  20. 

The  sea  heaved  and  knocked  the  vessel  about  so 
that  the  captain  could  not  keep  her  under  the  coal 
shoot  for  loading.  He  secured  her  to  the  wharf  and 
held  on  there  until  nine  o'  clock  in  the  morning,  when 
she  broke  adrift  and  went  ashore,  bilged  and  filled  with 
water,  and  in  about  five  minutes  after,  the  mainmast 
and  fore  and  mizzentopmast  were  all  taken  away. 
Indeed,  in  five  minutes  from  the  time  she  struck, 
he  testifies,  she  was  *'a  complete  wreck."  Both  boats 
were  lost,  and  the  captain  and  crew,  being  unable  to 
get  off,  remained  on  the  wreck  for  about  thirty  hours. 
At  the  time  of  the  shipwreck,  the  loading  of  the  vessel 
had  nearly  been  completed,  her  full  cargo  being  about 
six  hundred  tons  of  coal.  When  she  broke  from  the 
wharf,  her  new  chain  and  hawser  had  parted,  and  some 
of  the  bits  of  the  vessel  had  pulled  out,  two  on  the  top- 
gallant forecastle,  and  two  on  the  half-deck,  and  one 
on  the  quarter-deck.     She  had  struck .  her  stern  first 
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upon  the  reef,  and  the  whole  of  the  hulk  of  the  vessel 
lay  npon  the  rocks.  At  low  tide  there  was  abont  a 
foot  of  water  nnder  her  stern,  and  abont  nine  or  ten 
feet  under  her  bow. 

On  Jannary  36, 1865,  the  plaintiff,  acting  on  behalf 
of  the  owner,  presented  to  the  defendants  a  protest  of 
the  captain,  first  mate  and  carpenter,  dated  December 
21,  1864  ;  also  a  snrvey  of  the  harbor  master,  merchant 
and  captain,  of  like  date,  a  copy  of  the  ship's  register, 
accounts  of  sales,  dated  December  30,  1864,  and  Janu- 
ary 2,  1866,  and  Touchers,  and  also  a  statement  of  the 
adjustment  of  salvage,  dated  January  26,  1866,  and 
made  claim  for  a  total  loss,  crediting  the  defendants 
with  a  small  amount  of  salvage.  On  the  trial,  these 
papers,  together  with  affidavits  of  the  captain,  dated 
May  6,  1866,  and  May  20,  1866,  and  protest,  dated 
April  6,  1866,  were  admitted  by  the  court  only  as  evi- 
dence of  service  of  proofs  of  loss  upon  the  defendant, 
but  not  as  evidence  in  chief.  There  was  evidence  she 
was  sold  as  a  wreck,  and  realized  the  sum  of  nine  hun- 
dred and  fifly-three  dollars  and  sixty-five  cents,  net  pro- 
ceeds. 

It  appears  in  evidence  that  after  lying  some  time 
on  the  rocks  at  Cow  Bay  she  was  got  off,  towed  round 
to  Sydney  and  repaired,  but  at  what  cost  does  not  ap- 
pear. She  was  restored,  however,  to  a  sound  and  sea- 
worthy condition,  and  at  the  time  of  the  trial  (1870), 
and  for  a  long  time  prior,  she  was  in  the  hands  of 
the  plaintiffs  (as  consignees),  and  prosecuting  voy- 
ages. It  appears  that  in  October,  1866,  she  was  at 
Sydney ;  that  in  1867  she  sailed  from  Prince  Edward 
Island  for  a  port  in  England.  In  1869,  she  was  in 
New  York,  in  good  condition,  arriving  in  July,  con- 
signed to  the  plaintiffs,  and  they  then  chartered  her  to 
Hughes  &  Co.,  and  despatched  her  to  Montevideo, 
which  voyage  she  was  prosecuting  at  the  time  of  the 
triaL 
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Plaintiffs  having  rested  their  case,  the  defendants' 
counsel  then  moved  to  dismiss  the  complaint  on  the 
following  grounds,  among  others. 
1.  Because  the  loss  is  not  proved. 
That  total  loss  only  is  claimed.  But  there  was  no 
actual  total  loss,  because  the  vessel  was  not  destroyed. 
She  remained  as  a  ship  notwithstanding  the  disaster, 
and  she  is  proved  to  have  been  in  1869  in  the  port  of 
New  York,  and  to  have  been  a  strong,  staunch  and 
seaworthy  vessel,  belonging  to  a  connection  of  the 
plaintiff,  McCoU,  and  managed  by  him. 

Also  that  the  plaintiffs  cannot  recover  as  for  a  tech- 
nical  total  loss,  because  there  was  no  abandonment  to 
the  underwriters,  which  is  absolutely  necessary  to  en 
able  the  assured  to  turn  a  loss,  otherwise  partial,  into 
a  constructive  or  technical  total  loss,  and  because  she 
is  not  proved  to  have  been  injured  by  the  perils  insured 
against  to  an  amount  exceeding  half  her  value  within 
the  rule,  and  also  because  the  insured  made  no  effort 
whatever  to  float  and  save  the  ship. 

Nor  can  they  recover  the  actual  damage  as  a  partial 
loss,  because  there  is  no  proof  of  the  amount  of  the 
same,  and  no  verdict  for  any  specific  amount  could 
stand. 

They  claim  no  partial  loss,  have  presented  no  pre- 
liminary proofs  of  any  partial  loss,  and  should  not  be 
allowed  to  recover  therefor. 

Tne  court  denied  the  motion  to  dismiss,  and  defend- 
ants' counsel  excepted. 

No  evidence  was  offered  on  the  part  of  the  defend- 
ants. 

The  defendants'  counsel  moved  the  court  to  direct  a 
verdict  for  the  defendants. 

The  motion  was  denied,  and  the  defendants  ex- 
cepted. 

The  learned  judge  directed  a  verdict  for  the  plain- 
tiffs for  thirteen  thousand  one  hundred  and  fifty-four 
dollars  and  fifty  cents. 
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To  which  direction  defendants'  connsel  excepted. 

The  question  arises  whether,  upon  this  state  of  facts, 
there  was  such  proof  of  a  total  loss  of  the  vessel  as 
to  justify  a  verdict  against  the  underwriters.  It  is  not 
only  important  for  the  protection  both  of  owners  and 
underwriters,  but  in  the  light  of  a  matter  of  public 
poUcy,  that  these  contracts  for  marine  insurance  should 
be  liberally  interpreted  and  divested  of  all  that  seems 
obscure  and  technical.  This  appears  to  be  the  policy 
of  the  courts  in  England  and  this  country  when  called 
upon  to  interpret  them.  Though  as  a  branch  of  law 
comparatively  modem  in  its  existence,  certain  princi- 
ples have  been  long  settled  in  its  administration,  which 
are  deemed  vital  for  the  protection  of  all  parties. 

The  plaintiffs  must  prove  either  an  actual  total  loss, 
or  else  a  constructive  total  loss.  In  examining  to  find 
the  evidence  of  an  actual  total  loss,  the  testimony  of 
the  captain  seems  to  be  all  there  is  relating  to  that  sub- 
ject, in  the  case.  He  testifies  to  the  stranding  and  fill- 
ing of  the  vessel,  the  loss  of  spars  and  boats,  and  part- 
ing of  the  bitts,  and  the  parting  of  chain  and  hawser. 
These  disasters  and  losses  do  not  of  themselves  show 
that  she  became  a  total  loss.  The  captain  testifies  "in 
five  minutes  from  the  time  she  struck  she  was  a  com- 
plete wreck,"  but  he  does  not  state  facts  that  show  it, 
or  how  he  arrived  at  that  conclusion.  This  portion  of 
his  statement  is  after  all  but  an  expression  of  opin- 
ion on  his  part,  and  it  must  be  further  weighed  in  con- 
nection with  the  plain tifl's  testim^y,  by  which  it  un- 
disputedly  appears  that  she  was  got  off,  repaired,  and 
for  years  after  was  a  sound,  seaworthy  vessel,  and  for 
which  they  acted  as  consignees.  Viewed  in  the  light 
of  these  surroundings,  the  bare  opinion  of  the  captain 
that  "she  was  a  complete  wreck,''  unsupported  by 
other  proofs,  does  not  establish  that  actual  total  loss  of 
the  vessel,  that  the  law  permits  the  underwriters  to 
require  to  be  proved  clearly  and  fully  for  their  protec- 
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tion  and  as  their  right  (King  v.  Hartford  Ins.  Co.,  1 
Conn.  421 ;  Sewall  v.  U.  S.  Ins.  Co.,  11  P/c*.  90; 
Peele  v.  Merchant  Ins.  Co.,  3  Mas.  42 ;  Wood  v.  Kem- 
bic  Ins.  Co.,  6  Mass.  479  ;  Patrick  v.  Com.  Ins.  Co., 
11  Johns.  13 ;  King  v.  Middletown  Ina  Co.,  1  Conn. 
201 ;  Peele  v.  Snffolk  Ins.  Co-,  7  Pick.  257). 

If  it  was  not  an  actual  total  loss  then  it  is  to  be 
considered  whether  the  verdict  can  be  sustained  as  a 
constructive  total  loss.  Here  the  plaintiffs  encoanter  a 
diflSculty  upon  the  threshold.  When  the  Ioqs  is  total, 
and  there  is  nothing  to  abandon,  an  abandonment  is  of 
litCle  TnomerU. 

But  a  loss  in  itself  partial,  may,  by  the  exercise  of 
the  assured' s  right  of  abandonment,  be  converted  into 
a  constructive  total  loss,  upon  the  idea  that  the  under- 
writer thereby  receives  all  the  benefits  of  ultimate  re- 
covery and  salvage,  and  that,  as  these  thus  inure  to  Ms 
advantage,  a  constructive  total  loss  is  created  by  the 
abandonment  (2  Parsons  M.  In^s.  152  ;  2  PhiUips  Ins. 
§§  1490,  1535,  1536). 

In  the  present  case  the  necessary  proof  .to  estabUsh 
the  right  to  abandon,  and  insist  upon  a  constructive 
total  loss,  has  not  been  introduced.  The  rule  is  settled 
that  to  authorize  this,  the  cost,  or  the  estimated  cost  of 
the  repairs,  must  amount  to  more  than  half  the  value 
of  the  vessel  when  repaired  (Sawiez  v.  Sun  Mut  Ins. 
Co.,  2  Sand.  482). 

There  is  no  evidence  showing,  ^r  tending  to  show, 
what  would  have  been,  or  was,  the  cost  of  repairing  the 
vessel  in  question  (Peedler  v.  N.  Y.  Ins.  Co.,  6  Duei, 
282). 

It  is  quite  possible  that  there  may  be  evidence,  at  a 
future  trial,  that  will  obviate  these  difficulties  that  now 
embarrass  the  plaintiffs'  case ;  but  as  it  now  appears, 
without  considering  the  further  questions  raised  by  the 
defendants,  the  judgment  and  order  appealed  from 
should  be  reversed,  with  costs  to  the  api)el]ants  to  abide 
the  event,  and  a  new  trial  ordered. 
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GILBERT  G.  YOUNG,  Plaintiff  and  REaPONDENT, 
t>.  THE  PACIFIC  MUTUA.L  INSURANCE  COM- 
PANY, Defendant  and  Appellant. 

In  an  action  upon  a  marine  policy  to  recover  as  for  an  aetital  total  losi^ 
the  insnred  most  establish  the  physical  extinction  of  the  property 
insured  or  the  extinction  of  its  valne,  arising  from  the  perils  in- 
sured against.  Total  loss  of  value  to  the  owner  is  equivalent  to  a 
total  physical  loss  (Wallensteino.  Colombia  Ins.  Co.,  44  K  T,  204). 

The  evidence  in  this  case  falls  wholly  short  of  establishing  a  total  loss, 
for  the  reason  that  the  insnred  neglected  or  failed  to  prove  that  the 
portion  of  the  property  insured,  that  reached  the  port  of  destination 
was  of  no  mercantile  value  at  the  time  of  its  arrivaL 

The  party  insured  having  proved  the  sound  and  valuable  condition  of 
the  property  at  time  of  shipment,  and  its  subsequent  bad  condition, 
raises  the  presumption  that  it  was  injured  by  the  perils  it  had 
passed  through,  and  it  was  incumbent  with  the  insurers  to  rebut 
that  presumption,  by  showing  that  the  property  was  not  injured  by 
any  of  the  causes  or  perils  insured  against. 

Jn  this  ca§e  the  insured  failed  to  do  this,  but  the  plaintiff  also  failed  to 
prove  that  the  property  injured  was  of  no  mercantile  value,  after 
its  arrival,  and'  having  sued  for  a  total  loss,  should  not  recover 
because  of  this  Mlure  of  proof  on  his  part. 

Before  Monell,  Fbeedman  and  Cubtis,  JJ. 

Decided  Mareh  dO,  1872. 

Appeal  from  a  judgment  and  order. 

The  action  was  upon  a  policy  of  marine  insurance 

to  recover,  as  for  a  total  loss,  the  value  of  seventy  casks 

of  ale,  shipped  on  board  the  brig  '^Ballot  Box"  at  ohe 

city  of  New. York,  to  be  carried  by  sea  to  the  i)ort  of 

Galveston,  in  the  State  of  Texas.    The  subject  insured 

was  among  the  memorandum  articles  and  insured  ^'  free 

of  partial  loss." 
VOL.  n— 21. 
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The  vessel  proceeded  on  her  voyage,  and  on  endeav- 
oring to  enter  the  harbor  of  Galveston,  stranded,  and 
subsequently  became  a  total  loss.  Some  of  the  casks 
containing  flie  ale,  about  twenty-three,  were  got  out  of 
the  vessel,  and  ten  casks  were  tendered  to  the  con- 
signees, but  were  rejected,  as  the  contents  of  the  casks 
were  alleged  to  be  worthless. 

The  answer  of  the  defendants  claimed  that  the  loss 
was  partial.  That  the  casks  of  ale  tendered  were  the 
same  as  those  shipped  and  insured,  and  that  the  tender 
was  made  in  specie^  and  the  ale  was  in  the  same  casks 
as  when  shipped,  and  were  strong,  sound,  and  in  good 
order. 

It  was  undisputed  that  the  vessel  was  lost  by 
the  peril  of  the  sea,  on  the  night  of  November  23, 
1868.  Some  time  in  December  following,  some  of  the 
casks  were  got  out  of  the  hold  and  offered  to  the  con- 
signees. Previous  to  rescuing  the  ale,  and  within  three 
days  after  the  wreck,  the  vessel  and  cargo  were  sold, 
and  the  net  proceeds  remitted  to  the  Board  of  Under- 
writers at  the  city  of  New  York.  At  the  sale,  one 
Heidenheimer  became  the  purchaser  of  the  vessel  and 
cargo  as  they  were.  Subsequently  he  succeeded  in 
rescuing  a  part  of  the  cargo,  including  the  twenty -three 
casks  of  ale.  The  vessel  was  totally  lost.  A  little 
more  than  a  month  after  the  stranding,  one  Sorley, 
acting  under  instructions  from  the  defendants,  pur- 
chased of  Heidenheimer  ten  of  the  casks  and  tendered 
them  to  the  consignees. 

The  action  was  tried  throughout,  down  to  the  close 
of  all  the  evidence,  upon  the  theory  that  the  loss  was 
partialy  and  that,  to  establish  a  right  to  recover,  it  was 
necessary  to  show  an  abandonment  of,  and  an  accept- 
ance by  the  defendants,  of  the  subject  insured. 

A  large  amount  of  testimony  had  been  taken  on 
commission,  and  a  further  large  amount  of  oral  evi- 
dence was  given  at  the  trial,  all  of  it  designed  to  show 
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that  the  defendants  had  accepted  the  abandonment. 
To  prove  this,  it  was  endeavored  to  show,  that  one 
Hunt,  residing  at  Gfalveston,  was  acting  as  the  agent 
of  the  defendsuits,  having  been  apx)ointed  by  the  Board 
of  Underwriters'  resident  agent  at  Gktlveston,  to  act  for 
the  several  insurance  companies  who  were  parties  to 
the  appointment ;  an^  it  was  attempted  to  connect  the 
defendants  with  such  an  appointment,  to  the  extent  of 
binding  them  by  the  acts  of  Hunt  Under  the  order  of 
Hunt,  who  acted  under  his  appointment  from  the  Board 
of  Underwriters,  the  vessel  and  cargo  was  sold  and  the 
proceeds  remitted. 

An  objection  appears  to  have  been  taken  by  the  de- 
fendants at  one  time  to  the  evidence,  on  the  ground 
that  the  issue,  namely,  partial  loss  and  abandonment, 
was  an  immaterial  issue,  unless  some  portion  of  the 
subject  insured,  at  least,  existed  in  specie.  But  no  de- 
cision appears  to  have  been  made  by  the  court,  further 
than  excluding  some  of  the  particular  evidence  objected 
to,  on  other  grounds.  1^'umerous  objections  were  made 
by  the  defendants  to  portions  of  the  evidence  on  other 
grounds,  and  numerous  exceptions  taken  to  the  rulings 
of  the  court. 

At  the  close  of  the  plaintiflTs  evidence  in  chief,  the 
defendants  moved  to  dismiss  the  complaint  on  the  fol- 
lowing grounds : 

The  contract  is  free  from  partial  loss.  The  plain  ^ 
tiff  has  failed  to  show  total  loss,  but  claims  to  have 
abandoned  the  property  to  E.  P.  Hunt,  and  that  he 
accepted  the  abandonment. 

There  is  no  evidence  to  show  that  Hunt  was  the 
agent  of  the  defendant,  or  had  any  authority  to  accept 
an  abandonment ;  but,  on  the  contrary,  the  evidence 
of  the  plaintiff  shows  that  Hunt  was  agent  of  a  volun* 
tary  association  of  gentlemen  calling  themselves  the 
Board  of  Underwriters. 

At  the  time  of  Hunt's  appointment,  it  was  proved 
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by  the  plaintiff's  witnesses  that  the  defendant  was  not 
in  existence,  not  having  been  incorporated. 

There  is  no  evidence  that  the  defendant  ever  ap- 
pointed Hunt  their  agent  for  any  purpose,  or  that  he 
ever  acted  for  them. 

The  authority  del^ated  to  Hunt  forbade  any  ac- 
ceptance of  an  abandoninent.  The  Board  of  Und«> 
writers  had  no  authority  either  to  insure,  issue  policies 
of  insurance,  or  accept  abandonments.  Therefore,  they 
could  not  delegate  such  authority  to  any  one  else. 

The  ale  was  warranted,  by  the  terms  of  the  policy, 
^^  free  from  damage  or  injury  from  dampness,  change 
of  flavor,  or  being  spotted,  discolored,  musty  or 
mouldy,  except  caused  by  actual  contact  of  sea  water 
with  the  articles  damaged,  occasioned  by  sea  perils." 

The  plaintiff  has  failed  to  show  any  contact  of  the 
ale  with  sea  water. 

No  abandonment  of  this  property  was  ever  made  to 
the  defendant,  nor  accepted  by  it 

The  plaintiff  has  failed  to  .prove  facts  sufficient  to 
constitute  a  cause  of  action. 

The  motion  for  nonsuit  was  denied,  and  exception 
duly  taken  by  defendant's  counsel. 

The  plaintiff  gave  some  evidence  tending  to  show 
that  the  ale,  when  shipped,  was  good  ale,  heavy  stock 
ale,  suitably  put  up  in  proper  casks,  and  was  altogether 
in  good  condition ;  and  then  gSLYQfurfher  evidence  that 
when  taken  frona  the  wreck  it  was  spoiled. 

Under  the  warranty  by  the  insured,  contained  in  the 
policy,  that  the  subject  should  be  free  from  damage 
**from  dampness,  change  of  flavor,  or  being  spotted, 
discolored,  musty  or  mouldy,  except  caused  by  actoal 
contact  of  sea  water,"  the  defendants  gave  evidence 
tending  to  show  that  the  casks,  when  taken  from  the 
wreck,  were  sound,  tight  and  in  good  condition. 

The  plaintiff,  relying  upon  the  sufficiency  of  his 
proof  of  abandonment  as  for  a  total  loss,  and  its  accept- 
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ance  by  the  defendants,  called  no  witness  to  prove  the 
condition  of  the  ale  when  rescned  from  the  wreck.  He 
read  a  deposition  of  a  Mr.  Lee,  which  had  been  taken 
conditionally  on  behalf  of  the  defendants,  who  testified, 
that  he  saw  some  of  the  ale  at  Mr.  Heidenheimer's,  but 
long  after — ^more  than  a  month  after  it  had  been  taken 
horn  the  vessel.  He  described  it  as  being  at  that  time 
a  very  inferior  article,  sour,  like  the  settlings  of  the 
vats  the  brewers  keep  their  ale  in.  He  saw  only  three 
casks.  Thought  it  was  not  of  much  value.  Didn'  t  see 
anything  it  could  be  used  for ;  might  be  uaed  by  a 
vinegar  maker.  Thought  it  could  not  be  sold  in  the 
condition  it  was  in.  It  was  not  merchantable  at  all. 
This  was  substantially  all  the  evidence  of  the  condition 
of  the  ale  on  the  part  of  the  plaintiff.  Sorley,  a  witness 
for  the  defendant,  and  who  made  the  purchase  of  the 
ten  casks  tendered  to  the  consignees,  examined  the  ale 
a  month  after  it  was  taken  from  the  vessel.  He  says 
it  tasted  sour ;  was  milky,  looking  thick,  opaque,  not 
clear,  as  ale  is  generally.  Had  a  somewhat  disagree- 
able taste  or  odor,  besides  being  sour  to  the  taste — not 
the  sourness  of  vinegar,  nor  of  old  ale.  It  was  very 
soar,  and  emitted  an  unpleasant  odor. 

Lozier,  another  of  defendant's  witnesses,  examined 
the  ale  on  January  8  and  10, 1869.  He  says  its  con- 
dition was  very  bad.  If  it  was  ale  at  all  it  was  of  very 
poor  quality.  It  was  very  sour  and  disagreeable,  and 
quite  thick — ^not  as  sour  as  vinegar,  but  more  sour  than 
ordinary  acid  ale.  It  was  not  what  is  called  tart  ale, 
neither  was  it  vinegar,  but  a  mixture— a  sour  thick 
mixture — not  fit  for  drinking  purposes. 

Le  Due,  another  of  defendant's  witnesses,  examined 
some  of  the  ale  about  the  same  time  as  the  other  wit- 
nesses, and  said  the  ale  was  bad,  unmerchantable,  sour, 
and  of  no  valae  as  ale. 

At  the  close  of  all  the  evidence  the  defendants  re- 
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newed  their  motioii  to  dismiss  the  complaint  upon  the 
following  grounds : 

I.  It  being  in  evidence  that  the  casks  in  which  the 
ale  in  question  arrived  in  Galveston  were  sound,  tight, 
and  in  good  condition,  but  that  the  ale  had  turned 
sour,  the  plaintiff  has  £Euled  to  show  that  the  sea 
water  ever  came  in  contact  with  the  ale  in  questioD, 
and  produced  the  souring  and  loss ;  or  that  the  immer- 
sion of  the  ale  in  question  did  produce  the  souring  and 
consequent  loss  of  the  ale ;  or  that  such  immersion  did 
set  in  motion  the  internal  tendencies  which  produced 
the  souring ;  and  he  has  &iled  to  show  that  the  loss  of 
the  ale  by  souring  was  caused  by  any  of  the  perils 
insured  against. 

n.  The  plaintiff  has  fitiled  to  show  that  the  perils 
insured  against  were  the  proximate  cause  of  the  loss. 

IIL  If  the  loss  is  not  within  the  policy,  the  alleged 
abandonment  to  Hunt  is  worthless,  and  the  plaintiff 
has  no  cause  of  action. 

rV.  The  plaintiff  has  fkiled  to  show  any  extinction 
of  the  ale,  either  physical  or  as  to  value,  arisuig  from 
the  perils  insured  against. 

V.  The  plaintiff  has  failed  to  show  that  in  conBe- 
quence  of  the  perils  insured  against,  the  articles  in- 
sured could  not  have  been  brought  from  the  place  of 
the  wreck  to  Gulveston,  so  as  to  arrive  in  specie. 

VL  The  plaintiff  has  failed  to  show  any  power  in 
the  master  to  make  the  alleged  abandonment. 

VII.  The  plaintiff  has  failed  to  show  that  the  person 
to  whom  he  alleges  the  abandonment  was  made  bad 
power  to  accept  the  alleged  abandonment. 

VIII.  The  plaintiff  has  failed  to  show  any  valid 
abandonment  of  the  articles  insured. 

IX.  The  plaintiff  has  failed  to  show  &cts  sufBcient 
to  constitute  a  cause  of  action. 

The  motion  was  denied,  and  defendant's  counsd 
excepted. 
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The  defendants'  counsel  requested  the  court  to 
charge  the  jury  the  same  propositions,  substantially, 
as  contained  in  their  motions  to  dismiss  the  complaint, 
and  other  propositions  relating  to  the  question  of 
abandonment,  and  also  the  following. 

The  plaintiff  has  failed  to  show  that  the  ale  was 
damaged  by  actual  contact  with  sea  water ;  and  the 
plaintiff  has  failed  to  show  that  it  cost  more  to  rescue 
and  forward  the  ale  than  it  brought  at  its  destination. 

The  rule  that  a  loss  of  memorandum  articles  is  total 
if  it  costs  as  much  to  rescue  and  forward  them  as  they 
are  worth  at  the  port  of  destination,  is  not  applicable 
to  this  case,  because  it  is  not  shown  that  the  defteriora- 
tion,  if  any,  is  the  result  of  a  peril  insured  against,  but 
that  the  true  rule  in  this  case  would  be  that  to  make 
the  loss  total,  the  cost  of  rescuing  and  forwarding  it 
should  equal  the  value  of  sound  ale  of  the  same  qual- 
ity at  the  port  of  destination. 

That  losses  originating  in  the  internal  qualities 
of  articles  insured  are  not  within  the  policy,  and  that 
the  souring  of  the  ale  is  not  in  itself  a  sea  peril,  and 
also  that  the  souring  of  the  ale  is  not  included  in  the 
term  **  other  perils,"  specified  in  the  policy. 

That  the  burden  of  proof  is  on  the  plaintiff, 
to  show  that  the  souring  of  the  ale  was  caused  by 
stranding,  or  other  sea  perils,  or  that  such  stranding 
or  other  sea  perils  set  in  motion  the  tendencies  which 
produced  that  result,  and  that,  in  order  to  sustain  the 
allegation  of  the  complaint,  that  the  loss  was  occa- 
sioned by  i)erils  of  the  sea,  it  must  be  shown  that  those 
'perils  were  the  proximate  cause  of  the  loss,  which  the 
plaintiff  has  failed  to  show. 

All  of  which  requests  were  refused  except  so  far  as 
they  were  included  in  the  charge. 

The  court  thereupon  remarked,  and  held  that  there 
was  no  question  of  abandonment  involved  in  the  case, 
but  that  all  the  evidence  tending  to  prove  an  abandon- 
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ment  of  the  ale  to  the  underwriters  must  be  laid  out  of 
view  as  irrelevant,  and  then  charged  the  jury  as  fol- 
lows. 

The  following  was  the  charge : — 

"  Oentlemen  of  the  Jury :  To  entitle  the  plaintiff  to 
recover,  you  must  be  satisfied  jfrom  the  evidence  that 
the  ale  was  totally  lost  within  the  rules  which  I  now 
state. 

"  The  casks  which  were  sunk  with  the  vessel,  and 
not  recovered,  must  be  considered  as  wholly  lost 

*^ Those  goods  which. were  recovered  from  the 
wreck  must  be  held  to  have  been  wholly  lost,  if  they 
were  in  such  a  condition,  caused  by  the  perils  insured 
against,  as  to  be  of  no  mercantile  value. 

*'  If  you  find  that  this  ale  jn  question  was  totaBy 
lost  within  these  rules,  the  plaintiif  will  be  entitled  to 
your  verdict,  provided  you  are  satisfied  from  the  evi- 
dence that  the  loss  was  the  direct  and  immediate  con- 
sequence of  the  wreck  of  the  vessel,  and  was  not  the 
result  of  the  defects  or  inherent  qualities  of  the  ale 
itself. 

*'  But  if  you  arrive  at  the  conclusion,  either  that  the 
goods  were  not  totally  lost,  or  that  such  loss  was  not 
directly  occasioned  by  the  wreck  of  the  vessel,  the  de- 
fendant will  be  entitled  to  a  verdict  in  its  favor." 

The  defendants  excepted  generally  to  the  refusal  to 
charge  as  they  had  requested. 

The  jury  gave  the  plaintiff  a  verdict  for  the  amount 
claimed. 

There  was  no  exception  to  the  charge. 

A  motion  was  made  for  a  new  trial  upon  the  judge's 
minutes,  which  was  denied. 

The  defendants  appealed  from  the  judgment  and 
order. 

Mr.  John  McDonalds  and  Mr.  Tovmaend  Scudder^ 
for  appellants. 
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By  the  Court. — Monell,  J.  —  The  only  ques- 
tions, which  in  my  judgment,  it  was  proper  to  inves- 
tigate on  the  trial  of  this  action  were: — First.  Was 
the  damage  to  the  ale  from  any  of  the  canses  men- 
tioned in  the  warranty ;  or  was  it  caused  by  actual 
contact  of  sea  water  ?  Second.  Was  there  a  total  loss 
of  the  subject  insured  ? 

These  questions  were  submitted  to  the  jury,  and 
they  have  answered  them  favorably  to  the  plaintiff. 

Upon  the  first  question  the  burthen,  I  think,  rested 
upon  the  defendants  of  showing  that  the  damage  was 
from  some  inherent  defects  or  qualities  of  the  ale  itself, 
and  not  from  actual  contact  of  sea  water. 

The  plaintiff  having  shown  the  sound  condition  of 
the  ale  at  the  time  of  shipment,  it  was  incumbent  on 
the  defendants  to  rebut  the  presumption  arising  upon 
such  proofi  by  showing  that  the  ale  was  not  injured  by 
any  of  the  causes  insured  against. 

The  defendants  attempted  this  rebuttal,  and  the  ex- 
amination of.  one  or  two  experts,  and  of  the  several 
witnesses  who  testified  to  the  condition  of  the  ale,  a 
month  or  more  after  it  was  rescued  from  the  wreck,  was 
designed  to  furnish  evidence  upon  which  the  jury 
coold  say,  that  the  ale  became  sour,  bad  and  unmer- 
chantable, after  it  was  taken  from  the  hold  of  the  ves- 
sel and  brought  on  shore. 

It  was,  therefore,  a  proper  question  for  the  jury. 
There  was  evidence  on  each  side,  and  it  wotild  have 
been  error  to  have  taken  the  question  from  the  jury. 
The  first  motion,  therefore,  to  dismiss  the  complaint  on 
the  ground  of  the  plaintiff's  failure  to  show  any  con- 
tact of  the  ale  with  sea  water  was  properly  overruled ; 
and  as  the  other  grounds  of  that  motion  related  whoUy 
to  the  question  of  abandonment,  which  was  ultimately 
taken  from  the  jury,  they  need  not  be  examined. 

Upon  the  second  question,  namely,  was  there  a  total 
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loss  of  the  subject  insured,  the  defendants  having 
shown,  as  I  think  they  did  show,  that  the  casks  when 
they  came  from  the  wreck  and  when  oflFered  to  the  con- 
signees, were  in  sound  condition,  were  full,  without 
leakage,  well  hooped  and  in  fine  condition,  the  burthen 
then  rested  on  the  plaintiff  to  establish  that  the  con- 
tents of  the  casks  were  of  no  mercantile  value. 

The  only  issues  to  which  the  evidence  was  intended 
to  apply,  were,  the  supposed  actual  abandonment,  and 
the  warranty.  The  plaintiff,  therefore,  did  not  deem  it 
necessary  to  do  more  than  to  furnish  evidence  in  sup- 
port of  those  issues.  He,  accordingly,  called  no  wit- 
ness to  testify  as  to  the  condition  of  the  ale,  but  read 
merely  the  evidence  of  one  of  the  defendants'  witnesses, 
who  had  examined  the  ale,  more  than  a  month  after  it 
was  taken  from  the  vessel.  SubsequenUy,  however, 
depositions  of  other  of  defendants'  witnesses  were  read 
for  the  defense,  and  oral  testimony  given,  in  which  the 
condition  of  the  ale,  one  or  tvio  months  after  it  came  an 
shorCy  was  described.  But  it  is  perfectly  evident  that 
all  the  evidence  of  the  condition  of  the  ale  so  fornished 
by  the  defendants,  and  which  was  the  only  evidence 
in  the  case  on  that  subject,  was  offered  to  show,  that 
the  defects  were  inherent  in  the  ale  itself,  and  were  not 
produced  by  sea  water ;  and  that  neither  party  in- 
tended or  supposed  that  such  evidence  would  or  could 
be  used  to  establish  a  constructive  total  loss. 

That  the  plaintiff  had  no  such  thought,  is  evident 
from  the  fact  that  he  directed  all  his  evidence  to  prov- 
ing the  abandonment,  and  procured  none  on  any  other 
issue  in  the  case,  doubtiess  being  satisfied,  that  upon 
the  warranty  the  burthen  was  upon  the  defendants. 
Audit  cannot  be  supposed  that  the  defendants  went 
into  an  investigation  of  the  condition  of  the  ale  for  any 
other  purpose  than  to  show  that  the  damage  was  within 
the  insured's  warranty. 

A  t  the  close  of  the  evidence,  the  learned  justice  de- 
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dded  that  there  was  no  question  of  abandonment  in* 
Yolved  in  the  case,  and  directed  that  all  evidence  tend* 
ing  to  prove  an  abandonment  should  be  laid  out  of 
view  as  irrelevant,  and  then  left  it  to  the  jury  to  deter- 
mine whether  the  ale  was  in  a  condition  caused  by  the 
perils  insured  against  as  to  be  of  no  mercantile  value. 

One  of  the  grounds  of  the  motion  to  dismiss  the 
complaint,  and  which  was  among  the  requests  to 
chaige,  was  that  the  plaintiJBT  had  failed  to  show  any 
extinction  of  the  ale,  either  physical  or  as  to  value, 
arising  from  the  perils  insured  against. 

It  seems  to  me  that  this  is  a  substantial  ground  of 
objection. 

As  we  have  seen,  the  burthen  was  upon  the  plaintiff 
to  establish  a  total  loss  by  showing  an  extinction  of  the 
subject  insured ;  or  that,  by  reason  of  damage  by  per- 
ils of  the  sea,  it  was  of  no  mercantile  value.  The  rule, 
making  total  loss  of  value  to  the  owner  equivalent  to 
a  total  physical  loss,  is  now  firmly  established  by  the 
recent  case  of  Wallenstein  v.  Columbia  Ins.  Co.  (44  JV. 
T.  204\  where  my  views  in  the  same  case  (3  Jiobt.  528; 
are  sustained,  although  my  judgment  was  reversed. 

It  was  doubtless  competent  for  the  jury  to  look  at 
any  evidence  which  had  been  given  on  the  trial,  with- 
out regard  to  the  party  who  had  offered  it,  and  also 
without  regard  to  any  specific  purpose  for  which  it 
may  have  been  offered  ;  and  if  it  was  found  suflBicient 
to  support  the  verdict  no  error  would  be  committed. 

But  I  am  satisfied,  that  taking  all  the  evidence,  and 
giving  to  it  its  broadest  and  most  comprehensive  effect, 
it  falls  wholly  short  of  establishing  a  total  loss,  by  fail- 
ing to  show  that  when  the  ale  reached  the  port  of  des- 
tination it  was  of  no  mercantile  value. 

According  to  the  evidence,  the  vessel  was  wrecked 
on  November  23,  and  was,  with  her  cargo,  sold  on  the 
28th  of  the  same  month  to  Heidenheimer,  who  suc- 
ceeded in  raising  twenty-three  casks  from  the  hold. 
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which  he  placed  in  a  sh^  on  his  premises,  where  they 
remained  for  about  /our  weeks  and  until  sold  to  Sor- 
ley. 

There  was  no  proof  that  any  examination  of  the 
contents  of  the  casks  was  made,  until  about  and  after 
the  sale  to  Sorley,  which  was  a  month  after  the  casks 
were  landed ;  and  those  examinations  were  made  with 
a  view  of  discovering  whether  the  ale  had  been  injured 
by  sea  water,  and  for  no  other  purpose. 

Hunt  and  the  captain,  one  or  both,  and  it  is  not  ma- 
terial which,  had  possibly,  by  the  sale  of  the  vessel  and 
cargo,  put  it  out  of  the  power  of  the  plaintiff  to  make 
an  earlier  examination  into  the  condition  of  the  con- 
tents of  the  casks,  or,  indeed,  any  examination  what- 
ever, at  any  time  alter  the  casks  came  on  shore.  Bat 
the  defendants  are  not  to  be  made  responsible  for  the 
plaintiff's  being  thus  deprived  of  the  power  of  inspect- 
ing the  ale ;  nor  can  it  excuse  his  furnishing  such  proof 
as  was  required  to  show  a  total  loss  of  value  at  the 
time  the  ale  was  landed,  unless  the  evidence  was  suffi- 
cient to  make  Hunt  the  agent  of  the  defendant,  either 
by  original  appointment,  or  subsequent  ratification  of 
his  act. 

We  are,  therefore,  of  the  opinion  that  the  evidence 
to  establish  a  constructive  total-  loss  was  insufficient, 
and  the  motion  to  dismiss  the  complaint  ought  to  have 
been  granted. 

Judgment  and  order  reversed,  and  new  trial  granted, 
with  costs  to  the  api)ellants  to  abide  the  event 
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NICHOLAS  QUACEaiNBOS,  Plaintiff  and  Appel- 
LAirr,  V.  ALEXANDER  EDGAR,  Defendant 
AND  Respondent. 

The  breach  of  a  contract  by  one  contracting  party  ^ves  to  the  party 
with  whom  he  contracts  a  right  of  action,  at  law,  for  the  recovery 
of  damages,  and  such  damages  are  the  direct  pecuniary  loss  result- 
ing to  the  plaintiff  from  the  breach  of  the  agreement  (8edgw.  on 
Dam,  206;  8  Par$.  on  Con.  483). 

The  fact  that  the  premises,  the  repairs  of  which  were  the  subject 
matter  of  the  contract,  were  the  property  of  another  person  than 
the  one  who  contracted  for  the  work  and  materials,  the  defect  of, 
and  the  damages  from  which,  was  the  cause  of  complaint,  does  not 
alter  the  above  general  rule.  The  question  is,  Has  the  plaintiff 
who  contracted  for  the  work  suffered  damage  from  the  breach  of 
the  contract  ?    If  so,  he  is  entitled  to  recover.  ^ 

A  tenant,  or  a  stranger  to  any  interest  in  the  premises,  may  contract 
with  another  person  for  work  and  materials  to  be  furnished,  for  re- 
pairs or  improvements  upon  the  realty,  and  suffer  damage  by  a 
breach  of  the  contract.  It  matters  not  that  the  landlord  or  the 
owner  of  the  premises  suffered  damage  also  by  the  breach,  and 
might  recover  therefor,  for  a  party  to  the  contract  who  has  suffered 
damage  by  its  breach  can  always  recover  the  same.  In  such  case 
he  is  the  real  party  in  interest  to  the  extent  of  the  damage  he  has 
suffered,  and  the  question  as  to  whether  another  party  or  parties  has 
such  an  interest  that  they  might  also  recover,  although  not  a  party 
to  the  contract,  should  not  be  considered  so  far  as  to  affect  the 
general  question. 

Plaintiff  occupied  a  house  that  was  the-  separate  property  of  his  wife, 
and  undertook  to  repair  the  same  and  put  it  in  order,  and  entered 
into  a  contract  with  a  plumber  for  work  and  materials  on  the  same, 
who  violated  his  contract,  and  by  the  breach  thereof  the  ceilings 
and  other  parts  of  the  hfouse  were  injured  and  destroyed,  and  the 
damage  w/is  repaired  by  the  plaintiff  at  an  expense  of  several  hun- 
dred dollars,  and  he  brought  suit  on  the  contract  to  recover  dam- 
ages for  the  breach  of  the  contract. 

Edd^  that  he  could  recover. 
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Before  McCuiw,  Cubtis  and  Sedgwick,  JJ. 

Bedded  March  80, 1872. 

Case  and  exceptions  sent  to  the  general  term  for 
hearing  in  the  first  instance. 

The  Ikcts  api)ear  from  the  opinion  of  the  conrt. 

7).  M.  ShaWj  for  plaintiff. 
Philip  Moloney  for  defendant 

By  the  Coubt. — MoCimN,  J. — ^The  action  is  by 
plaintiff  to  recover  damages  in  consequence  of  the 
breach  of  a  contract  made  by  defendant  with  plaintiff 
to  do  plumbing  work. 

The  defendant  agreed  to  do  the  work  and  famish 
materials  for  plaintiff,  work  to  be  done  in  a  workman- 
like manner.  Plaintiff  alleges  that  defendant  did  not 
perform  his  contract,  but  did  the  work  nnskillfully  and 
negligently,  to  his,  plaintiff's  damage  of  idne  hundred 
and  thirty-three  dollars. 

The  defendant's  answer  admits  the  contract,  but 
denies  that  the  work  was  nnskillfully  performed,  or 
that  the  plaintiff  sustained  damage.  Defendant  also 
alleges  a  counter-claim.  To  this  counter-claim  a  reply 
was  filed.  It  api)eared  on  the  trial  that  material 
damage  was  done  to  the  house  in  consequence  of  leak- 
age from  defective  work ;  that  defendant  had  left  a 
]oint  in  an  unfinished  state  on  Saturday  afternoon ;  the 
water  rose  on  that  night  and  on  Sunday  the  house  was 
much  injured.  The  house  was  owned  by  the  wife  of 
plaintiff,  but  the  plaintiff  had  undertaken  to  put  it  in 
order,  and  made  all  the  expenditure  for  that  purpose. 

On  motion  the  court  dismissed  the  complaint^  on  the 
ground  that  the  action  had  been  brought  by  the  wrong 
party.    We  think  this  error. 
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Where  a  contract  is  made,  and  a  breach  of  that 
contract  takes  place,  and  injury  arises  in  consequence 
of  that  breach,  the  party  sustaining  the  injury  can  off- 
set that  injury  against  any  sum  due  on  the  contract. 
This  is  familiar  learning  {Sedgvyick  on  Dam.  206).  It 
would  be  absurd  to  compel  a  party  to  pay  on  the  con- 
tract, and  leave  him  to  his  remedy  by  separate  suit  for 
damages  arising  on  that  very  contract.  Prior  to  the 
Code,  in  actions  for  work  and  services,  the  employer 
could  always  recoup  damages  sustained  through  the 
negligent  or  unskillful  manner  of  the  work  (Stell  v. 
Hall,  20  Wend.  61,  52 ;  Ives  v.  Van  Epps,  22  Id.  165 ; 
Batterman  v.  Pierce,  3  HiU^  171,  176).  And  all 
breaches  of  contracts  giving  a  claim  for  recoupment  or 
a  counter-claim  constitute  causes  of  action  which  the 
employer  may  enforce  by  action  against  the  employee 
(Vassear  v.  livingston,  13  N.  T.  262 ;  Halsey  v.  Carter, 
1  Duer,  667 ;  Gillespie  v.  Torrance,  26  N.  T.  306 ; 
Seldek,  J.,  pp.  309,  310,  311).  In  aU  cases  where  the. 
court  nonsuits,  the  facts  proven  must  be  deemed  es- 
tablished in  favor  of  plaintiff.  The  plaintiff  here 
established  a  breach  of  contract  on  the  part  of  defend- 
ant, and  in  consequence  he  showed  he  had  sustained 
pecuniary  loss.  This  he  was  entitled  to  offset,  and  his 
not  being  allowed  to  do  so  was  error.  The  judgment 
should  therefore  be  reversed.  It  is  of  no  consequence 
who  owned  the  house. 

Sedgwick,  J.  (concurring.) — I  think  there  should 
be  a  new  trial.  The  plaintiff  made  the  case  that  the 
defendant  had  contracted  to  do  for  him,  and  furnish  to 
Mm,  work  and  materials,  in  and  about  certain  plumb- 
ing, and  had  contracted  that  the  work  should  be  done 
in  a  sound  and  workmanlike  manner.  Proof  was  given 
tending  to  show  that  work  liad  been  done  under  the 
contract,  but  in  an  unskillful  and  unworkmanlike 
manner.    Proof  also   was  given   to   show  that  this 
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breach  of  contract  resulted  in  more  than  nominal  dsjs^- 
age  to  the  plaintiflfl  The  plaintiff,  in  giving  his  case, 
produced  testimony  that  the  work  done  by  defendant 
was  in  a  house  occupied  by  plaintiff,  but  owned  by  his 
wife,  and  that  the  leaking  from  the  plumbing  work, 
done  in  this  negligent  and  unworkmanlike  manner, 
damaged  the  house  in  various  respects,  and  that  the 
plaintiff  repaired  these  damages  at  a  cost  to  him  of 
certain  amounts  proved. 

When  the  plaintiff  rested,  the  defendant  moved  to 
dismiss  the  complaint  on  the  ground  that  the  action 
had  been  brought  by  the  wrong  party,  the  title  to  the 
house  being  in  the  wife.    This  motion  the  court  granted. 

There  was  no  testimony  given  to  show  that  the 
plaintiff  was  under  such  a  duty  to  anybody  to  repair 
the  house,  that  the  amounts  paid  by  him  for  such  re-' 
pairs  may  be  considered  in  fiu5t  the  measure  of  dam- 
ages directly  from  the  breach  of  the  contract  That 
may  depend  upon  circumstances,  of  which  no  evidence 
was  given  on  the  trial.  As  the  case  stood,  he  was  not 
entitled  to  recover  these  amounts  as  damages.  But 
there  was  evidence  given  of  damage  more  thai  nom- 
inal, and  the  plaintiff  had  a  right  to  take  a  verdict 
from  the  jury  as  to  the  amount  of  comi>ensation  he 
was  entitled  to. 


CHARLES  C.  WEHRUM,  Plaintipp  aitd  Respoio)- 
BNT,  V.  GEORGE  KUHN,  Defendant  akd  Ap- 
pellant. 

The  roles  goyerning  courts  in  granting  new  trials  consideied  tnd 
stated: 

First,  In  a  case  where  evidence  not  material  to  the  TerdicTwis 
improperly  receired,  or  material  evidence  rc^jected  during  the  tnaL 
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^    Sfieond.  If  the  referee  has  misapplied  the  law,  or  adopted  erro- 
aeoQB  conclndons  of  law. 

Hiird,  If  the  referee  is  pecuniarily  or  otherwise  interested  in  the 
litigation. 

Fourth,  Case  of  misconduct  or  mistake  on  the  part  of  the  sac* 
cessfoi  party  in  the  entry  of  judgment. 

F\fth.  If  the  damages  awarded  be  glaringly  excessiye  or  palpa- 
bly insufficient.  * 

8kM.  In  case  the  verdict  or  report  was  obtained  by  surprise  or 
manifestly  against  the  weight  of  evidence. 
None  of  these  causes  can  be  taken  advantage  of  in  this  case. 
The  referee,  upon  a  conflict  of  testimony,  found  a  compromise  settle- 
ment and  accounting  between  the  parties,  wherein  the  defendant 
agreed  to  pay  plaintiff  two  thousand  dollars,  and  he  found  as  a 
eondnsion  of  law  judgment  for  that  sum,  and  his  conclusions 
should  not  be  disturbed. 
It  is  the  sound  policy  of  the  law  to  permit  parties  to  settle  and  ad- 
just disputed  facts  between  themselves. 
The  compromise  or  settlement  of  even  a  doubtful  claim,  when  pro- 
cured without  deceit  (such  deceit  as  would  vitiate  a  contract),  con- 
cludes the  parties  {ChiUy  an   Cont,  p.  41  and  notes;  McGee  «. 
Badger,  80  Barb,  246;  Hoge  o.  Hoge,  1   WaUSy  216;  Russell  v. 
Cook,  3  mMy  604). 

Before  McCxtnn,  Citrtis  and  Sedgwick,  JJ, 

Deddsd  March  80,  1872. 

Appeal  from  a  judgment  entered  upon  the  rei)ort  of 
a  referee. 

The  facts  and  points  of  the  case  appear  in  the 
opinion  of  the  court. 

Warren  O.  Brown^  for  respondent. 

Banks  &  Perry ^  for  api)ellant. 

By  the  Couut.— MoCunn,  J. — ^This  was  an  action 

for  money  on  an  account  stated.    The  complaint  sets 

out  three  causes  of  action :    1.  It  sets  forth  a  claim  for 

wore,  labor  and  services.    2.  It  sets  out  a  claim  for 

one-third  of  the  profits  of  defendant's  business,  as  per 
VOL.  II.— 22. 
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agreement.  3.  It  sets  forth  a  claim  for  borrowed 
money  ;  and  the  fourth  and  last  clause  of  the  com- 
plaint alleges  that  plaintiff  and  defendant  had  an 
accounting  and  settlement  between  each  other,  and 
upon  such  accounting  and  settlement  a  compromise 
was  agreed  upon,  whereby  defendant  agreed  to  pay 
plaintiff  two  thousand  dollars  in  f  uU  of  all  claims  and 
demands.  The  complaint  asks  for  judgment  for  over 
seven  thousand  dollars.  The  case  was  referred,  and 
the  referee,  after  diligently  and,  we  think,  carefully 
examining  all  the  facts  and  circumstances,  found  that 
the  compromise,  wherein  defendant  agreed  to  pay  plsdn- 
tiff  two  thousand  dollars  in  full  settlement,  amounted 
to  an  accounting  and  settlement  between  the  parties, 
and  that  they  should  be  respectively  bound  thereby, 
and  Bwarded  judgment  for  plaintiff  for  two  thousand 
dollars  and  interest 

We  think  this  was  correct  The  evidence  estab- 
lishes a  long  account  between  the  parties,  some  of 
which  may,  and  was,  disputed  by  the  defendant, 
and  to  establish  the  items  he  offered  proof.  Some  of 
this  proof  plaintiff  tried  to  rebut,  but  all  these  ques- 
tions were  fully  before  the  referee.  The  referee  passed 
upon  the  truth  of  the  facts  elicited,  and  we  cannot, 
therefore,  disturb  his  findings.  The  rules  governing 
courts  in  granting  new  trials  are  nearly  as  follows: 
First,  if  evidence  material  to  the  verdict,  during  the 
progress  of  the  trial,  be  improperly  received  or  re- 
jected ;  second,  if  the  referee  has  misapplied  the  law ; 
third,  if  he  is  pecuniarily  or  otherwise  interested  in  the 
litigation,  he  is  disabled ;  fourth,  if  the  successful  party 
has  been  guilty  of  gross  misconduct,  or  a  mistake  has 
been  made  in  entering  judgment ;  fifth,  if  the  damages 
awarded  be  glaringly  excessive  or  palpably  insuflBcient 
It  is  also  deemed  a  good  reason  for  granting  a  new  trial 
on  the  issues,  if  it  appears  that  the  verdict  or  report 
was  obtained  by  surprise,  or  that  the  report  was  mani- 
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festly  against  the  weight  of  evidence  and  was  perverse. 
None  of  these  causes  can  in  any  way  be  taken  advan- 
tage of  in  this  cause. 

It  is  the  sound  policy  of  the  law  to  i)ermit  parties  to 
settle  disputes  and  adjust  disputed  facts  between  them- 
selves. Here  was  a  plausible  and,  perhaps,  proper 
claim  made  by  plaintiff  for  a  very  large  amount.  It 
was  disputed  by  defendant.  The  parties  came  together, 
and  defendant  first  offered  one  thousand  dollars ;  this 
was  refused.  He  then  offered  two  thousand  dollars  ; 
this  was  accepted.  Now,  the  compromise  even  of  a 
doubtful  claim,  when  procured  without  deceit  (such 
deceit  as  would  vitiate  a  contract),  concludes  the 
parties  (McGee  v.  Badger,  30  Barb.  246  ;  Hoge  v.  Hoge, 
1  WatlSj  216 ;  Russell  v.  Cook,  3  Billj  604). 

The  exceptions  to  the  referee's  report  should  be 
overruled,  and  judgment  should  be  aflSrmed. 


ALBERT  D.  FILLET,  Plaiktiff  aih)  RESPONDEirr, 
V.  WINTHROP  S.  GILMAJf,  and  Othees,  De- 

FENDANTS  AND  APPELLANTS. 

One  Charles  W.  Johnson  as  the  attorney  of  plaintiff  and  others,  re- 
received  from  one  John  B.  Caldwell  a  draft  of  one  thousand  four 
hundred  and  fifty-eight  dollars  and  twenty-nine  cents,  made  by  the 
firm  of  Nolan  &  Weary,  upon  the  defendants  at  sight,  payable  to 
the  order  of  plaintiff 

Johnson  indorsed  the  name  of  plaintiff  upon  the  draft  and  sold  the 
same  to  the  firm  of  Warren,  Hussey  &  Co.,  through  their  agent, 
Joseph  A.  Thatcher,  receiving  the  value  thereof  in  money  from 
Thatcher,  and  delivering  him  the  draft  At  the  time  of  the  nego- 
tiation and  sale  of  the  draft  by  Johnson  he  exhibited  to  Thatcher 
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his  power  of  attorney,  that  he  claimed  contained  authority  to  in- 
dorse and  sell  the  draft,  and  Thatcher  examined  it  This  power  of 
attorney  authorized  him  to  receive  from  Caldwell  certain  mooeya, 
and  effects  in  his  (Caldwell's)  hands,  and  under  the  sune  he  bad 
received  this  draft,  payable  to  the  order  of  plaintiff^  but  it  con- 
'  tained  no  authority  to  sell  or  to  indorse  the  draft,  or  in  any  msimer 
to  change  or  exchange  or  dispose  of  the  effects  he  received  from 
Caldwell  under  the  power. 

EM^  that  the  draft  became  and  was  the  property  of  the  plain- 
tiff from  the  time  the  same  was  delivered  to  Johnson,  and  the 
power  of  the  latter  in  reference  to  it  was  confined  to  the  simple 
act  of  delivering  or  transmitting  the  same  to  the  plaintiff 

The  indorsement  being  without  authority,  it  passed  no  title,  property 
or  interest,  in  the  same  to  Warren,  Hussey  &  Co.,  and  defendasti 
were  liable  to  pay  the  sum  to  the  plaintiff. 

Written  instruments  creating  a  power  must  be  strictly  consfemed,  and 
the  authority  therein  given  not  extended  beyond  that  clearly  giv^ 
in  terms  or  beyond  what  is  absolutely  necesssary  for  the  exerdae 
of  the  power  (Story  on  Agency^  §  68). 

Before  McCinsrN,  Cubtis,  and  Sedgwick,  JJ. 

Decided  March  80,  1872. 

Appeal  from  a  judgment  entered  upon  the  report  of 

a  referee. 

. 

The  facts  in  the  case  api)ear  in  the  opinion  of  the 
court, 

F.  E.  MatTier^  for  respondent 

John  L.  Cadwalader^  for  appeUants. 

By  the  Coubt.  —  McCunn,  J.  —  This  action  is 
brought  by  plaintiff,  as  payee,  against  defendants,  as 
drawees  and  acceptors,  to'  recover  the  amount  of  a 
draft  for  one  thousand  four  hundred  and  fifty-eigW 
dollars  and  twenty-nine  cents.  In  July,  1867,  George 
H.  Pilley,  brother  of  plaintiff,  died  in  Montana,  leaving 
property  there  ;  also  leaving  in  Connecticut,  respond- 
ent and  others,  his  brothers  and  sister.  In  October,  1867, 
the  plaintiff  with  such  others  made  an  open  letter  of  at- 
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tomej  to  P.  D.  Bamhait,  anthorizmg  bim  for  them  to 
have,  demand  and  receive  from  any  person  or  persons 
then  holding,  or  who  might  thereafter  hold  any  of  the 
estate,  money,  property  or  effects,  belonging  to  them  or 
to .  either  of  them,  as  heirs  or  heir  at  law  of  the  late 
George  H.  Filley.  This  power  authorized  substitution. 
In  May,  1868,  Bamhart  made  a  letter  of  substitution 
to  Charles  W.  Johnson,  in  which  he  describes  and 
" fully  sets  forth  the  business  to  be  done"  by  John- 
son. In  September,  1868,  plaintiff  and  others  made 
another  written  instrument  for  the  sole  and  exclusive 
protection  of  John  B.  CaldweU^  admiinistrator  of  the 
estate  of  Oeorge  H.  FiUey.  That  instrument  declared 
that  if  said  Caldwell  would  pay  to  said  Johnson,  as 
the  heirs'  attorney,  the  moneys  and  effects  which  have 
come  to  his  hands  as  administrator  belonging  to  the 
heirs  of  the  estate  of  said  George  H.  Filley,  that  they 
would  release  and  discharge  said  Caldwell  from  all 
liability  to  them  as  heirs  of  said  estate ;  and  they  au- 
thorized said  Johnson  as  their  attorney  to  demand  and 
receive  from  said  Caldwell,  as  such  administrator ^  the 
moneys  and  effects  of  deceased.  To  this  extent,  and 
to  this  extent  only,  did  they  ratify  the  substitution  of 
Johnson.  On  January  8,  1869,  Johnson  received  for 
plaintiff  the  draft  in  dispute.  On  January  20,  1869, 
Johnson  indorsed  and  sold  said  draft  to  Warren,  Hus- 
sey  &  Co.,  through  Joseph  A.  Thatcher,  their  agent. 
This  Johnson  had  no  right  to  do  ;  and  Thatcher  had 
no  right  to  purchase  it,  because  he,  Thatcher,  knew 
that  Johnson  was  but  a  substitute  under  the  letter  of 
power,  and  that  said  letter  of  power  limits  the  business 
to  be  done  and  performed  by  the  attorney.  March  31, 
18(59,  defendants  were  informed  that  plaintiff  claimed 
to  be  the  rightful  owner  of  said  draft,  and  demand 
was  made  on  the  defendants  that  the  draft  or  the 
amount  thereof  be  paid.  They  refused,  and  this  action 
is  brought 
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The  only  qaestion  in  the  case  is,  Had  Johnson  au- 
thority from  Filley  the  plaintiflT,  to  indorse  the  draft  I— 
and  the  evidence  of  any  such  authority  in  respect  to 
said  draft  must  be  found,  if  anywhere,  in  the  letter  of 
power  to  Bamhart.  Written  instruments  authorizing  a 
I)ower  must  be  strictly  construed,  and  this  authority 
not  extended  beyond  that  given  in  terms  or  beyond 
what  is  absolutely  necessary  for  carrying  the  authority 
given  in  terms  into  effect  {Story  on  Agency^  %  68).  Now 
the  authority  in  this  case  is  shown  by  Exhibit  No.  1. 

It  was  to  act  for  him  concerning  a  particular  object, 
namely,  *^  to  Tiave^  demand  and  receive  from  anypenan 
or  persons  now  holding  or  who  may  hereafter  hold 
any  of  the  estate^  moTieys^  property  or  effects ^  belong- 
ing to  plaint^  as  heir  at  law  of  the  late  Oeorge  H. 
FiUey.^^  Such  was  the  power  given  to  Bamhart,  and 
the  instrument  substituting  Johnson  does  not  or  could 
not  express  or  imply  any  greater  or  different  authority 
(Story  on  Agency^  120). 

Johnson  acquired  no  authority  from  Bamhart ;  he 
acquired  it  through  Bamhart.  Hence  Johnson's  au- 
thority could  not  exceed  the  authority  of  him  who  con- 
ferred it.  Bamhart' s  authority  was  special,  namely, 
as  the  attorney  for  the  principals,  in  their  names  to  de- 
mand and  receive  their  parts  and  shares  of  the  estate 
of  the  deceased  George  H.  FiUey  ;  and  clearly  Johnson 
had  no  authority  not  given  to  Bamhart.  In  no  case 
can  general  language  be  construed  as  authority  to  in- 
dorse a  draft  or  make  a  note  or  draw  checks  (Fanners' 
&  Mechanics'  Bank  v.  Butchers'  &  Drovers'  Bank,  16 
N.  T.  144). 

Thatcher  saw  the  power  in  this  case,  and  as  between 
one  dealing  with  an  attorney  as  such  and  the  principal, 
the  former  is  chargeable  with  knowledge  of  the  legal 
effect  of  the  authority ;  because  he  is  presumed  to  haTe 
been  on  his  guard  and  to  have  seen  the  power.  This  is 
is  almost  elementary  learning  (North  River  Bank  «. 


r 
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Aymar,  3  ffillj  262,  276 ;  Homer  v.  Tysen,  Id.  279 ; 
Farmers'  &  Mechanics'  Bank  v.  Butchers'  &  Drovers' 
Bank,  16  iT.  T.  140,  144^,  Sale  of  Texa^ bonds  (Hodge 
V.  Combs,  1  Blacky  192,  U.  S.  Court).  Making  a  prom- 
issory note  (Rossiter  v.  Kossiter,  8  Wend.  494).  Accept- 
ing a  bill  of  exchange  (Hogg  v.  Smith,  1  Taunt.  347  ; 
Hay  V.  Goldsmith,  Id.  349,  360 ;  Murray  v.  East  India 
Co.,  5B.&  Aid.  204,  210,  211 ;  Holtzinger  v.  Com  Ex- 
change Bank,  1  Sweeney's  S.  C.  64).  The  Holtzinger 
case  was  argued  in  the  court  of  appeals  February  7, 
1871,  which  court  has  affirmed  the  judgment  of  this 
court. 

When  defendants  received  said  draft  (February  2, 
1869),  and  transferred  the  amount  thereof  from  the 
credit  of  the  drawees  to  the  credit  of  Warren,  Hussey 
&  Co.,  the  defendants  accepted  this  draft  and  became 
liable  to  plaintiff. 

Judgment  affirmed,  with  costs, 

Sedgwick,  J.  (concurring). — The  proof  shows  that 
Nowlan  &  Weary,  for  value,  drew  their  bill  of  exchange 
on  the  defendants  to  the  order  of  the  plaintiff,  and  de- 
livered it  to  the  attorney  of  the  plaintiff.  Thereupon 
the  plaintiff  became  the  owner  of  the  bill  and  entitled 
to  its  possession. 

The  attorney  without  authority  indorsed  the  bill 
with  the  name  of  the  plaintiff.  The  attorney  then  de- 
livered it  to  third  parties,  and  in  time  it  was  presented 
to  the  defendant  for  acceptance  and  payment.  It  may 
be  true  that  the  defendants  had  made  no  engagement 
or  contract  which  tlound  them  to  the  plaintiff  to  accept 
or  pay  it.  Although  not  so  bound,  they  were  not  au- 
thorized to  use  the  plaintiff*  s  property  for  their  own 
purposes.  They  paid  the  bill — it  not  being  indorsed 
by  the  plaintiff,  and  used  it,  it  must  be  concluded  from 
the  facts  of  the  case,  as  a  voucher  to  the  drawers,  that 
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money  had  been  paid  by  the  defendants  on  their  account 

This  was  a  conversion  of  the  plaintiff's  property.  This 
property  was  a  bill,  which  was,  before  accep&nce,  an 

engagement  by  the  drawers  with  the  plaintiff,  that  the 
drawees  would  accept  and  pay  the  bill,  and  that,  if  they 
did  not,  he  would  pay  it.  The  engagement  was  pre- 
sumed and  was  proved  to  be  of  the  value  of  the  &ce  of 
the  bill. 

That  the  defendants  acted  with  entire  honesty,  there 
is  no  doubt,  but  they  were  bound,  if  they  ]>aid,  to  pay  to 
no  one  but  to  the  plaintiff  or  his  order,  and  were  bound 
not  to  take  into  their  possession  the  plaintiff's  property 
in  derogation  of  his  title  to  it 

I  therefore  concur  in  the  decision  of  the  presiding 
judge. 


JAMES  A.  HAYDEN,  Plaintiff  aio)  RESPONDEirE, 
X.    GEORGE  De  METS   and   ALBERT  EAR- 

NICKELL,   DBFElfDAKTS   AND   APPELLANTS. 

The  tender  of  a  warehouse  receipt  is  sufficient  tender  where  the  sub- 
ject in  dispute  is  ponderous  or  incapable  of  a  personal  delivery  (96 
Barb,  872  ;  5  /.  5.  S85 ;  Story  on  8alo9,  \\  811,  812). 

Notice  of  a  party  to  a  contract  for  the  purchase  and  sale  of  spedfie 
property,  that  he  would  not  be  able  to  take  and  pay  for  the  prop- 
erty contracted  for  by  him  is  a  waiver  of  any  right  to  a  deliveiy  or 
tender  (Burge  v,  Korp,  5  Bobt,  1). 

The  exception  to  the  whole  charge  of  the  judge  in  bulk  is  too 
general  and  broad  for  consideration,  even  if  some  portion  is 
erroneous  (Haggard  o.  Morgan,  1  8M.  422 ' 

Before  McCunn,  Cubtis  and  Sedgwick,  JJ. 

Docided  March  80,  1872. 

Appeal  from  a  judgment 
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The  facts  and   points  of  the  case  appear  in  the 
opinion  of  the  court. 

Mr.  John  H.  Plaits  for  resx)ondent. 

Mr.  John  Slossonj  of  counsel. 

Mr.  D.  M.  Porter^  for  appellants. 

By  the  Coubt. — ^McCunk,  J. — The  action  is  for  the 
price  of  fifty  thousand  pounds  of  copper  sold  by  plain- 
tiffs to  defendants,  deliverable  on  a  certain  day  at 
buyer's  option.  The  contract  is  admitt.ed.  When  the 
day  for  performing  the  contract  arrived,  the  plaintiff 
tendered  the  copper  fo  defendants  by  handing  them 
the  storage  receipts,  and  demanding  payment  He 
also  offered  to  deliver  the  copper  if  required.  -It  is 
quite  true  that  a  tender  must  be  free  from  all  condi- 
tion ;  the  property  must  be  unincumbered,  and  the 
title  perfected  in  the  defendants.  An  offer  to  tender 
where  the  plaintiff  is  not  in  this  condition  is  inopera- 
tive. But  all  these  conditions  were  complied  with  in 
this  case.  Indeed,  the  defendants  made  no  objection 
to  the  tender  or  any  objection  of  any  kind,  but  replied 
that  they  were  unable  to  pay,  and  asked  for  thirty 
days'  extension  of  the  contract,  which  the^plaintiff  re- 
fused to  give.  Moreover,  the  tender  was  twice  made, 
first  by  the  broker  and  next  by  the  plaintiff  in  person. 
Again,  the  question  of  tender  was  submitted  to  the  jury, 
and  this  fuUy  disposed  of  it.  It  is  well  settled  that  the 
tender  of  a  warehouse  receipt  is  sufficient  tender  where 
the  subject  in  dispute  is  ponderous  or  incapable  of  a 
])er8onal  delivery  ;  and  in  this  case  a  tender  of  the 
warehouse  receipts,  and  offer  to  indorse  them  over,  we 
hold  was  a  sufficient  delivery  under  this  contract  (26 
Barh.  372;  6  Jl  ^,  336;  4  8eld.  508;  Story  on 
Sales,  §§  311,  312).  But  over  and  above  all  this  the 
plaintiff  offered  to  make  an  actual  delivery  of  the  cop- 
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per  if  defendant  required  iu  In  this  case  the  defend- 
ant notified  the  plaintiff  that  he  would  not  be  able  to 
pay  for  the  property,  and  such  a  notice  is  a  waiver  of 
any  right  to  a  delivery  or  tender  (Burge  v.  Korp,  5 
Hobt.  Supr.  C.  JR.  1).  The  exception  to  the  charge  is 
made  to  the  whole  charge  in  bulk.  This  is  too  broad, 
even  if  any  part  is  erroneous  (Haggard  v.  Morgan,  1 
Seld.  433). 

The  judgment  should  be  affirmed,  with  costs. 


JOHN  PATTEN,  Plaintiff  jlwd  Hespoitoekt,  t. 
WILLIAM  J.  STITT,  et  al.,  Defeitoants  and 
Appellants. 

I.   ReMITTITUB    FBOM    COUBT    of    appeals. — ^POWSB  OF    TBB   OOlTBf 
BBLOW   UPON. 

1.  The  court  below  is  not  confined  to  rendering  a  judgment 
Bimply  adopting  the  judgment  of  the  court  of  apoeals  as  its 
own. 

2.  The  court  below  must  carry  into  effect  the  judgment  of  the 
court  of  appeals,  and  take  such  further  proceedings  as  may 
be  necessary  for  that  purpose,  prior  to  the  entering  of  judgment 
on  the  remittitur. 

8.   CoMtntction  of  judgment  of  court  of  appeals  by  court  hebv. 
a.  In  order  to  determine  whether  any  further  proceedings 
are  necessary  to  be  taken  to  carry  into  effect  the  judgment 
of  the  court  of  appeals,  the  court  below  is  authorized  to 
examine  into,  and  determine  upon,  the  effect  of  the  pro- 
visions in  such  judgment. 
4.  Costs  of  special  and  general   term^  ichen  allowed  hy  the  eour 
delofc^  although  the  judgment  of  the  court  of  appeals  contains  a 
clause,  **  without  costs  to  either  party. ^"^ 

1.  Allowed  to  plaintiff  whose  complaint  was  dismissed  on 
the  trial,  with  costs,  when  the  judgment  on  such  dismissal 
has  been  reversed  by  the  general  term  and  a  new  trial 
ordered,  with  costs  to  abide  tM  events  and  the  court  of  ap- 
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peals  (defendant  haying  stipulated  under  section  11)  has 
in  all  things  affirmed  the  general  term  order  granting  a 
new  trial,  and  has  rendered  judgment  absolute  for  the 
plaintiff  for  part  only  of  the  rtliqf  demanded  in  the  earn' 
plaint,  and  without  prejudice  to  the  reepective  rights  of  the 
parties  in  respect  ^  apart  of  the  relief  demanded,  and  vnth- 
cut  costs  to  either  party, 
a.  This,  although  the  action  was  one  for  equitable  re- 
Uef. 

B^ore  Babbotje,  Ch.  J.,  Monell  and  Peeedman,  J  J, 

Decided  May  4, 1872. 

The  history  of  this  case  is  as  follows :  The  action 
was  brought  to  restrain  the  defendants  from  using  the 
rear  waU  of  the  plaintiff's  building,  by  placing  beams 
or  timbers  therein,  and  from  building  upon  or  occupy- 
ing a  certain  piece  of  land  in  the  rear  of  such  wall. 
Upon  the  report  of  a  referee,  judgment  was  entered 
dismissing  the  complaint. 

On  appeal  to  the  general  term,  the  court  determined 
that  the  judgment  shoxdd  be  reversed,  and  a  new  trial 
had,  with  costs  to  abide  the  event. 

The  record  of  this  determination  was  in  form  as  fol- 
lows: 

"It  is  Ordered^  that  the  said  judgment  so  appealed 
from  be,  and  the  same  is  hereby  in  all  things  reversed 
upon  questions  of  fact  as  well  as  upon  questions  of 
law,  that  the  order  of  reference  be  vacated,  and  that  a 
new  trial  be  had,  with  costs  to  the  appellants  to  abide 
the  event'' 

On  appealing  to  the  court  of  appeals,  the  defend- 
ants stipulated,  under  section  11  of  the  Code,  that  if 
the  decision  there  should  be  against  them,  the  court 
might  render  an  absolute  judgment  in  favor  of  the 
plaintiff;  and  a  judgment  was  there  rendered  in  the 
following  words:  *'This  action  having  been  duly  ar- 
gued by  the  counsel  for  the  respective  parties,  it  is 
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ordered  and  adjudged  that  the  order  granting  a  new 
trial  be  affirmed,  and  judgment  absolute  for  the  plain- 
tiif  restraining  the  defendant  from  inserting  beams, 
&c.,  in  the  walls  of  plaintiff's  building,  and  without 
prejudice  to  the  claim  of  either  x>s^ty  to  the  land  and 
premises  in  dispute,  and  without  costs  to  either  party." 
Upon  remittitur  from  the  court  of  appeals,  a  judgment 
was  entered  in  this  court,  at  special  term,  on  the  appli- 
cation of  the  plaintiff,  ex  parte^  making  the  judgment 
of  the  court  of  appeals  the  judgment  of  this  court,  and 
perpetually  eigoining  and  restraining  the  defendants 
from  inserting  beams,  &c.«  into  the  plaintiff's  building, 
and  directing  that  the  plaintiff  have  execution  against 
the  defendants  for  three  hundred  and  sixty-seven  dd 
lars  and  seventy  cents  costs  (being  for  all  costs  and  dis- 
bursements of  plaintiff  up  to  and  including  the  aiga- 
ment  at  general  term) ;  but  no  special  reservation  of  tto 
rights  of  the  parties,  or  either  of  them,  was  made  in  that 
judgment.  The  defendants  then  moved,  on  notice,  at 
special  term,  to  strike  from  the  judgment  the  provision 
in  regard  to  costs,  and  to  insert  in  lieu  thereof  the 
words,  "without  costs.''  That  motion  was  denied, 
and  the  defendants  brought  this  appeal  from  the  oidtf 
thereupon  entered. 

O.  M.  Marshy  attorney,  and  ThomM  L.  Ogderi^  and 
Samuel  E.  Lyon^  of  counsel  for  appellants,  argued  :— 
I.  When  the  cause  was  brought  to  the  court  of  appeals, 
there  was  no  judgment  below  in  any  respect  favorable 
to  the  plaintiff  or  awarding  costs  to  him.  1.  The  judg- 
ment upon  the  trial  before  the  referee  was  in  favor  of 
the  defendants.  2.  The  order  of  the  general  term  from 
which  the  appeal  to  the  court  of  appeals  was  takai, 
was  not  a  judgment,  but  simply  an  order  of  reversal, 
and  for  a  new  trial,  with  costs  to  the  plaintiff  to  abide 
the  event,  -and  the  event  of  the  action,  as  pronounced 
by  the  court  of  appeals,  in  its  final  determination  of  the 
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lights  of  the  parties,  was  the  failure  of  the  plaintiff  in 
the  main  part  of  his  suit,  while  obtaining  a  small  x)art 
of  the  relief  demanded,  but  expressly  without  costs, 
and  the  order  of  the  general  term  was  only  affirmed 
so  Ikr  as  related  to  a  new  trial. 

II.  The  judgment  of  the  court  of  appeals  does  not 
award  costs  to  the  plaintiff  directly  or  by  implication, 
but  expressly  orders  that  he  shall  not  have  them.  It 
is  distinctly  "  vyUTiout  costs  to  either party.'*^  To  sup- 
ply any  limitation  or  exception  is  to  alter  the  meaning 
and  language  which  are  free  from  ambiguity  (See  Mac- 
gregor  v.  Buell,  17  Abb.  Pr.  31). 

III.  The  construction  put  by  the  appellants  npon 
the  judgment  pronounced  by  the  court  of  api)eals,  is 
^:actly  in  accordance  with  the  nniform  and  established 
rule  that  in  equity  cases,  no  costs  whatever  are  to  be 
Awarded  to  either  party,  where  the  claimant  succeeds 
in  part,  and  fails  as  to  the  residue  of  his  claim.  The 
language  used  by  the  court  should  be  construed  ac- 
cordingly, and  should  not,  by  a  strained  construction, 
be  made  to  violate  well  established  principles  of  equity 
(Ten  Eycke  v.  Holmes,  3  Sandf.  Oh.  428 ;  Si)encer  v. 
Spencer,  11  Paige,  299). 

rV.  The  court  of  appeals  has  complete  control  over 
the  whole  subject  of  costs  in  an  action,  in  which  it  is 
called  upon  to  render  judgment  absolute.  The  right  to 
control  costs  is  included  in  and  necessary  to  the  full 
exercise  of  the  x)owers  conferred  on  the  court  of  appeals 
by  section  11  of  the  Code.  Certainly  any  order  of  the 
general  term  for  costs,  can  be  modified  or  reversed  by 
the  court  of  appeals. 

V.  The  mere  omission  of  the  court  of  appeals  to 
award  costs  below  to  the  plaintiff,  would  be  fatal  to  his 
claim,  unless  he  is  entitled  to  them  as  a  matter  of  legal 
right,  and  can  urge  such  claim  after  the  cause  has  been 
finally  determined,  and  the  judgment  remitted  to  this 
court  to  be  enforced. 
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VL  The  plaintiflf  is  not  entitled  to  costs,  as  a  matter 
of  legal  right  under  section  304 ;  of  the  Code  but  this, 
being  a  suit  for  an  injunction,  and  of  an  equitable 
character,  falls  within  section  306  of  the  Code,  and 
costs  may  be  allowed  or  not  to  either  party,  in  the  dis- 
cretion of  the  court  Section  304  must  be  construed 
in  connection  with  sections  of  the  Code  previously 
cited,  and  not  as  giving  a  party  an  absolute  right  to 
costs  beyond  the  control  of,  and,  inconsistent  with  pow- 
ers conferred  on,  the  court  of  appeals  ;  nor  can  it  be 
presumed  that  this  section  was  intended  to  include  ac- 
tions of  an  equitable  nature,  and  to  take  costs  in  such 
actions  out  of  the  discretion  of  the  court  (Barker  v. 
White,  3  KeyeSy  617 ;  Staiger  v.  Schultz,  Id.  614 ;  Van 
Riper  v.  Poppenhausen,  43  JV.  JT.  68  ;  Daniels  v.  Lyon, 
5  Seld.  549  ;  Clarke  v.  Tunnicliff,  38  If.  T.  68).  From 
the  cases  cited  above,  it  will  be  seen  that  the  court  of 
appeals  construes  section  304  of  the  Code  so  as  not  to 
include,  contrary  to  the  intent  of  the  legislature,  ac- 
tions the  costs  of  which  are  regulated  by  other  special 
statutory  provisions,  or  suits  in  equity,  the  costs  in 
which  have  always  been  in  the  discretion  of  the  court. 

VIL  Moreover,  there  has  not  been  a  ^*  recovery  "  by 
the  plaintiff  within  the  meaning  of  section  304.  1. 
Obtaining  an  injunction  is  not  a  **  recovery."  The 
term  "  recovery  "  implies  a  judgment  for  something 
tangible  and  substantial,  and  not  the  mere  obtaming 
relief  of  a  negative  character.  2.  The  recovery  under 
the  section  must  be  one  resulting  from,  and  involving 
a  decision  of  the  claim  of  title.  "  When  the  section 
sx)eaks  of  a  recovery  in  an  action  where  a  claim  of 
titie  arises,  it  means  that  such  claim  of  titie  shall  arise 
on  the  entire  pleadings,  and  that  the  recovery  shall 
be  in  hostility  to  such  claim.''  See  rule  as  stated  per 
Mr.  Justice  Wright,  in  Burhans  v.  Tibbits  (7  How. 
Pr.  76).  The  partial  relief  obtained  by  the  plaintiff 
is  entirely  independent  of  the  claim  of  titie,  which 
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arose  on  the  pleadings,  and  is  declared  so  to  be  by  the 
judgment  of  the  court  of  appeals,  which  is  distinctly 
*'  without prqfudice  to  the  claim  of  either  party  to  the 
lands  and  premises  in  dispute.**  3.  This  action  is  not 
of  a  description  in  which  there  could  have  been  a  re- 
covery of  real  property.  The  language  of  Judge 
Sapallo,  in  delivering  the  opinion  of  the  court  of  ap- 
peals in  this  case,  is  conclusive  on  this  point.  He  says : 
*' The  land  vn thin  that  space  (the  space  between  the 
hotel  wall  and  the  boundary  line  between  the  lands 
of  Patten  and  Fiedler,  being  the  land  in  the  possession 
of  the  defendants  as  tenants  of  Fiedler)  whatever  it 
may  be,  is  in  the  possession  of  the  defendants,  and  this 
is  not  the  proper  form  of  action  for  its  recovery.  The 
complaint  is  framed  wholly  for  equitable  relief  by  in- 
junction, and  was  triable  by  the  court.  It  prays  that 
the  defendants  be  restrained  from  occupying,  using  or 
building  upon  the  space  of  ground,  the  title  to  which 
is  claimed  by  the  plaintiff.  Such  relief  cannot  be 
granted.  The  plaintiff,  being  out  of  possession,  must 
establish  his  titie  in  an  appropriate  action.  Such  an 
action  is  properly  triable  by  jury,  and  the  relief  to 
which  the  plaintiff  will  be  elititled  in  establishing  his 
title,  is  a  judgment  for  the  possession  of  the  land. 
An  injunction  against  occupying  the  land  in  dispute 
cannot  be  substituted  for  an  action  of  ejectment.'* 

Vni.  The  order  or  judgment  of  the  special  term  of 
the  superior  court  does  not  correctiy  recite  the  judg- 
ment of  the  court  of  appeals,  for  it  omits  the  words 
**  without  costs  to  either  party.**  This  is  a  vital  defect, 
as  it  follows  from  the  omission  that  what  is  recited  as 
the  judgment  of  the  court  of  appeals,  and  made  the 
judgment  of  the  superior  court,  is  not  the  judgment  of 
the  court  of  appeals,  but  substantially  differs  from  it. 

IX.  The  superior  coxirt  had  no  power  to  render  any 
other  judgment  than  one  simply  adopting  that  of  the 
court  of  appeals  as  its  own.    It  could  not  grant  any 
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costs  not  allowed  by  the  court  of  appeals  (Macgregor 
V.  Buell,  17  Abb.  Pr.  31). 

X.  This  court  cannot  now  question,  in  this  action, 
the  power  of  the  court  of  api)eals  to  render  judgment 
**  without  costs  to  either  party."  The  court  has  as- 
sumed such  power,  and  ordered  judgment  accordingly, 
and  it  is  res  adjudicata  between  the  parties.  The  plaint- 
iff had  an  opportunity  to  present  his  claim  for  costs  be- 
fore the  court  of  appeals  in  the  argument,  and  the  deter- 
mination of  the  court  of  appeals  on  that  point  is  final 

C.  &  S.  T.  Jones^  attorneys,  and  CJiarles  Jones^  of 
counsel  for  respondents,  argued : — L  The  api)eal  from 
the  judgment  must  be  dismissed.  1.  The  judgment  is 
a  judgment  of  the  court  of  appeals,  and  the  general 
term  of  this  court  cannot  review  it.  2.  Section  348  of 
the  Code  enumerates  the  cases  where  an  appeal  may  be 
had  to  the  general  term.  "  An  appeal  upon  the  law 
may  be  taken  to  the  general  term  from  a  judgment 
entered  upon  the  report  of  referees  or  the  direction  of  a 
single  judge  of  the  same  court  in  all  cases  and  upon 
the  fact  when  the  trial  is  by  the  court  or  referees."  {(u) 
The  api)eal  in  this  case  is  from  a  judgment  of  the  court 
of  appeals.  (J.)  That  this  court  has  no  jurisdiction  of 
such  an  api)eal  is  shown  by  the  fact  that  neither  the 
Code  nor  the  rules  provide  any  means  for  making  such 
an  appeal.  Bule  41  •  recognizes  the  fact  that  the  only 
cases  where  appeals  can  be  taken  to  the  general  term 
are  those  set  forth  above  ("or  to  review  by  appeal  or 
otherwise  a  trial  by  jury,  by  the  court  or  by  referees"). 
8.  The  fact  that  the  judgment  making  the  judgment  of 
the  court  of  appeals  the  judgment  of  this  court  was 
made  by  a  judge  of  this  court  does  not  affect  the  ques- 
tion, (a.)  The  judge  had  no  discretion ;  he  was  bound 
to  enter  the  judgment ;  his  act  was  merely  ministerial ; 
he  acted,  not  as  a  judge  of  this  court,  but  as  an  officer 
of  the  court  of  appeals,  obeying  its  mandates,  and  that 
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court  should  correct  his  errors  (if  any  were  made) 
(Macgregor  v.  Buell,  17  Abb.  Pr.  31 ;  Griswold  v. 
Havens,  16  Id.  413). 

n.  The  appeal  from  the  order  should  be  dismissed. 
1.  The  motion  was  to  amend  or  alter  a  judgment  of 
the  court  of  appeals.    That  could  not  be  done  by  this 
court,  and  the'motion  was  properly  denied,    (a.)  The 
Judgment  was  entered  in  this  court  in  obedience  to  the 
mandate  of  the  court  of  appeals.    That  court  then 
shotdd  correct  all  errors  in  its  judgment,  if  there  be 
any.    2.  The  only  objection  to  the  judgment  was,  that 
too  much  costs  were  allowed.    This,  however,  was  not 
amotion  for  re-adjustment.    3.  The  only  ground  on 
which  the  defendants  could  possibly  appeal  fr6m  this 
order,  is  found  in  subdivision  3  of  section  349  of  the 
Code,  but  even  that  will  not  sustain  an  appeal,  for  the 
order  dpes  not  in  itself  aflTect  a  substantial  right,    (a.) 
The  judgment  of  the  court  of  appeals,  as  entered, 
gave  the  costs  to  which  defendants  object.    The  order 
did  not  give  them,  nor  did  it  refuse  them ;  it  simply 
refused  to  alter  a  judgment  of  the  court  of  appeals 
already  entered.    (J.)  The  judge  was  bound  to  refuse 
the  order ;  he  had  no  discretion,  for  any  order  pretend- 
ing to  alter  the  judgment  would  have  been  null  and 
void. 

IIL  If  the  defendants  are  entitled  to  any  relief  they 
have  mistaken  their  remedy  ;  it  should  not  have  been 
by  motion  in  this  court  or  by  appeal  from  the  judg- 
ment, but  by  motion  in  the  court  of  appeals.  1.  The 
filing  of  the  remittitur  does  not  take  away  the  authority 
of  the  court  of  appeals  (Palmer  v.  Lawrence,  5  iT.  T. 
455).  2.  Had  defendants  made  their  motion  in  the 
court  of  appeals  that  court  would  have  requested  this 
court  to  return  the  remittur,  and  this  court  would  have 
complied  with  the  request  ( Selden  v.  Yermilya,  3  Sandf. 
685;    Bogardus  v.  R.    Manufg.   Co.,   1   DiCeTy    692; 

Murray  v.  Blatchford,  2   Wend.  221).     3.  The  court 
VOL.  n— 23 
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which  gave  the  decision  ia  plainly  the  one  to  interpret 
it,  if  it  require  interpretation. 

IV.  If,  however,  this  court  should  hold  that  the 
appeal  is  proper  and  can  be  heard  here,  then  the  order 
and  judgment  appealed  from  must  be  sustained.  1. 
The  decree  of  the  court  of  appeals  was  for  judgmeot 
aflSrming  the  order  of  the  general  term,  and  giving 
judgment  absolute  against  defendants,  without  costs. 
2.  The  decree  must  be  construed  as  to  its  meaning  with 
regard  to  the  power  of  the  court.  3.  The  court  of 
appeals  had  no  i)ower  to  deprive  the  plaintiff  of  costs 
at  trial  term  or  at  general  term,  inasmuch  as  a  claim  of 
title  to  real  property  arose  on  the  pleadings,  and  was 
certified  by  the  court  to  have  come  in  question  on 
the  trial  (Code,  §  804).  4.  It  is  doubtfal  if  even 
the  costs  of  the  appeal  in  the  court  of  appeals  were 
in  the  discretion  of  that  coxirt  {Code^  §  306).  The 
court  did  not  here  order  a  new  trial,  for  it  gave  judg- 
ment absolute  for  plaintiff,  nor  did  it  reverse  in  part 
and  aflSrm  in  part  a  judgment,  for  the  only  judgment 
below  was  a  dismissal  of  complaint,  and  that  was  re-, 
versed.  The  plaintiff,  however,  has  accepted  the 
court's  construction  as  to  the  costs  of  appeal,  and  has 
not  claimed  them. 

V.  Though  it  caimot  be  doubted  that  a  claim  of 
title  to  real  property  arose,  the  defendants  may  object 
that  it  did  not  necessarily  arise.  1.  The  Code  does 
not  require  that  it  shall  necessarily  arise  (sec.  304). 
2.  But  if  that  is  the  meaning  of  the  section,  then  in  this 
case  it  necessarily  arose,  (a.)  The  defendants  inserted 
beams  into  the  rear  wall  of  plaintiff's  building,  claim- 
ing that  one-half  of  it,  and  all  the  land  in  the  rear  of  it, 
belonged  to  them.  (&.)  The  plaintiff,  claiming  owner- 
ship of  the  wall,  the  ground  it  stood  on,  and  part  of  the 
ground  in  the  rear  of  it,  brought  an  action  for  an  in- 
junction, (c.)  Thereleree  below  decided  that  defend- 
ants were  owners  of  one-half  of  the  walL     (d.)  The 
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court  of  appeals  examined  the  question  of  title,  and 
actually  decided  that  the  whole  wall  belonged  to  plain- 
tiff, and  gave  him  an  injunction. 

VL  The  only  question  now  remaining  to  be  con- 
sidered under  section  304  of  the  Code  is,  Was  there  a 
recovery  ?  1.  The  plaintiff  in  his  complaint  asked  that 
"  the  defendants,  their  servants  and  agents,  be  perpet- 
ually enjoined  from  using  in  any  manner  the  rear  wall 
of  the  said  hotel  building,  and  firom  placing  beams  or 
timbers  therein.'*  2.  The  judgment  of  the  court  of 
appeals  is,  that  **  judgment  absolute  be  rendered  for 
plaintiff,  restraining  the  defendants  from  inserting 
beams,  &c.,  in  the  wall  of  plaintiff's  building.'*  3.  As 
to  the  other  matters  which  were  put  in  the  complaint, 
they  did  not  belong  to  it,  and  he  had  a  recovery  of 
everything  to  which  he  could  possibly  be  entitled  in 
this  action. 

VII.  The  construction  of  the  judgment  of  the  court 
of  appeals,  considered  with  regard  to  their  powers, 
clearly  shows  that  the  intention  of  the  court  was  to 
deprive  the  plaintiff  of  the  costs  of  that  court  only.  1. 
Prom  the  fact  that  the  court  would  otherwise  transcend 
its  powers.  2.  From  the  fact  that  the  court  orders  that 
the  order  of  the  general  term  be  in  all  things  affirmed, 
and  gives  judgment  absolute  for  plaintiff,  (a.)  The 
order  of  the  general  term  gave  costs  to  plaintiff  to  abide 
the  event,  and  that  order  was  affirmed,  (ft.)  The  event 
was  a  judgment  absolute  in  favor  of  the  plaintiff. 

By  THE  CoiTBT. — Feeedman,  J.— I  concur  with  the 
learned  chief  justice  that  this  court  is  not  absolutely 
bound,  upon  the  filing  of  a  remittitur,  to  render  judg- 
ment by  simply  adopting  the  judgment  of  the  court 
of  apx)eals  as  its  own,  but  that  the  record  and  proceed- 
ings in  the  appellate  tribunal  are  remitted  to  be  pro- 
ceeded upon  in  this  court  according  to  law.  But  I  do 
not  think  that  the  court  of  appeals  has,  by  its  judg- 
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ment,  disposed  of  the  entire  action  and  all  the  questions 
involved  therein,  and  absolutely  determined  that 
neither  of  the  parties  is  entitled  to  any  costs  as  against 
the  other.  The  judgment  entered  upon  the  report  of 
the  referee  dismissing  plaintlfiP  s  complaint  with  four 
hundred  and  seventeen  dollars  and  ninety-seven  cents 
costs  to  the  defendants,  having  been  reversed,  upon 
appeal,  by  the  order  of  the  general  term,  which  di- 
rected a  new  trial,  with  costs  to  the  plaintiff  to  abide 
the  event,  and  the  court  of  appeals  having,  on  defend- 
ants' appeal  from  said  order,  affirmed  the  same  in  all 
things  AiTD  further  ordered  and  adjudged  that  judg- 
ment absolute  be  rendered'for  the  plaintiff  restraining 
the  defendant  from  inserting  beams,  &c.,  in  the  walls 
of  plaintiff's  building,  without  prejudice  to  the  claim 
of  either  party  to  the  land  and  premises  in  dispute, 
and  without  costs  to  either  party,  I  am  clearly  of  the 
opinion  that  the  words  '  *  and  without  costs  to  either 
party"  refer  only  to  the  costs  of  the  appeal  to  the 
court  of  appeals,  and  that  plaintiff  is  entitied  to  the 
costs  secured  to  him  by  the  general  term  order  upon 
the  event  of  his  final  success. 

The  next  question,  therefore,  is  whether,  upon 
plaintiff's  ultimate  success,  which  has  now  been  at- 
tained, such  order  covers  the  costs  of  the  action  and  of 
the  appeal  to  the  general  term,  or  of  such  appeal  only. 

In  Koon  v.  Thurman  (2  BtUy  357),  Judge  Cowen 
says,  such  a  rule  means  the  costs  of  the  motion  for  a 
new  trial  as  well  as  the  costs  of  the  trial  itself.  That 
may  mean,  however,  the  costs  of  the  second  trial, 
and  not  of  the  first  trial.  But  in  Goshing  «.  Acker  (2 
SiUy  391),  it  was  held  that  a  party  ultimately  success- 
ful will  have  costs  of  the  trial  below,  on  the  principle 
that  the  appellate  coxirt  gives  such  judgment  as  the 
court  below  should  have  given,  and  that  such  judgment 
carries  costs. 

On  the  same  principle  it  has  been  hdd  that  when 
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the  favor  of  a  new  trial  is  granted  on  payment  of  costs, 
the  costs  meant  to  include  the  costs  of  all  such  proceed- 
ings as  are  vacated,  in  order  that  a  new  trial  may  be 
had  (Ellsworth  v,  Gooding,  8  Bow.  Pr.  1 ;  North  v. 
Sargeant,  14  Abb.  Pr.  324).  According  to  the  princi- 
ple of  these  decisions  the  order  referred  to  covers  all 
the  costs  which  have  been  taxed. 

This  court,  in  carrying  into  effect  the  judgment  of 
the  Court  of  appeals,  had  the  right  to  dispose  of  this 
question  of  costs,  and  the  disposition,  as  made,  should 
not  be  disturbed. 

The  judgment  and  order  appealed  from  should  be 
severally  affirmed,  with  costs. 

MoNELL,  J.,  concurred. 

Barboub,  Ch.  J.  {Concurring  in  above  opinion  in 
some  respectSj  bvt  dissenting  as  to  others^  and  from 
the  conclusion  arrived  at). — The  appellant's  counsel  is 
in  error  in  supx)osing  this  court- is  absolutely  bound 
ui)on  the  filing  of  a  remittitur,  to  render  a  judgment' 
simply  adopting  the  judgment  of  the  court  of  appeals 
as  its  own,  and  that  it  has  no  i)Ower  except  that.  The 
record  and  proceedings  in  the  appellate  tribunal  are 
remitted  to  the  superior  court,  **  there  to  be  proceeded 
upon  according  to  law.''  They  are  remitted  in  order 
that  the  judgment  of  the  court  of  dernier  resort  may 
be  carried  into  eflfect ;  and  if,  to  accomplish  that  ob- 
ject, it  becomes  necessary  that  further  proceedings  be 
had  in  the  court  below  prior  tp  the  entry  there  of  a 
judgment  on  the  remittitur,  that  will  be  done.  So,  in 
the  case  of  Rogers  v.  Patlerson  (4  Paige^  418),  after  the 
remittitur  was  sent  down  from  the  court  of  errors,  and 
even  after  a  judgment  thereon  was  entered  in  chancery 
in  the  usual  form,  the  suit  was  revived  on  petition,  and 
the  executors  of  a  complainant  who  had  died  during 
the  appeal  were  brought  in  as  parties.    In  pronounc- 
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ing  the  decision  the  chancellor  said : — "  There  must  be 
a  decree  of  this  court  to  carry  into  effect  the  decree  of 
the  court  for  correction  of  errors ;''  .  .  .  "the  terms  of 
the  decretal  order  to  correspond,  as  near  as  may  le^ 
with  the  decree  of  the  court  of  errors,  adapting  such 
decree  to  the  suit  as  it  is  now  to  stand  revived,*  &c 
So,  too,  in  Quackenbush  v.  Leonard  (10  Id.  131),  where 
a  female  complainant  had  married  after  the  decree  in 
chancery  had  passed,  and,  pending  an  appeal  there- 
from, the  chancellor  held  that  the  decree  of  the  appel- 
late court,  although  made  after  the  marriage,  was  not 
void,  and  that  it  must  be  carried  into  effect  in  the 
court  of  chancery,  after  the  proper  parties  were 
ir ought  in ;  and  he  directed  that  the  husband  of  the 
woman,  and  she,  herself,  by  her  new  name,  be  made 
j)arties  complainants  by  bill  of  revivor. 

As  the  absolute  judgment  at  special  term  dismiss- 
ing the  complaint,  with  costs  to  the  defendant,  has 
never  been  reversed,  affirmed,  or  modified,  by  a  judg- 
ment of  this  court  at  general  term,  and  as  the  court  of 
appeals  determined  nothing,  in  terms,  in  r^ard  to  that 
judgment,  it  is  possible  that  the  judge  at  special  term 
would  have  directed  the  insertion  of  such  a  provision 
in  the  judgment,  upon  remittitur,  as  would  have  relieved 
the  plaintifif  from  such  former  adjudication,  in  order  to 
carry  into  effect  the  intention  of  the  appellate  court,  if 
his  attention  had  been  called  to  that  question.  For, 
although  it  is  apparent  from  the  fragment  of  Judge 
Rapallo's  opinion  which  is  printed  with  the  appel- 
lant's brief,  and  what  appears  in  the  judgment  itself, 
that  the  court  intended  to  reserve  to  the  plaintiff  the 
right  to  bring  and  maintain  his  action  of  ejectment, 
precisely  as  he  might  have  done  if  there  had  been  no 
judgment  against  him  upon  that  question  in  this 
action,  yet  the  judgment  of  the  court  of  appeals  did 
not  contain  all  the  provisions  necessary  to  effectuate 
that  intention. 


STAR  FIRE  INSURANCE  CO  v.  GODET.  359 


Statement  of  the  Case. 


Be  that,  however,  as  it  may,  there  can  be  no  donbt 
that  the  court  of  appeals  designed,  by  its  judgment,  to 
dispose  of  the  entire  action  and  all  the  questions  in- 
volved therein.  It,  therefore,  had  a  right  to  adjudicate 
in  re8i)ect  to  costs ;  and  as  neither  party  had  fully 
succeeded,  a  direction  was  given  in  that  regard  which 
accorded  with  the  well-known  rule.  The  court  of 
appeals,  therefore,  having  adjudicated,  upon  the  deter- 
mination of  the  entire  action,  that  neither  of  the  parties 
was  entitled  to  recover  costs,  it  follows  that  the  learned 
judge  at  special  term  erred  in  awarding  costs  to  the 
plaintiff,  and  in  permitting  the  same  to  be  inserted  in 
the  judgment. 

The  order  appealed  from  should,  therefore,  be  re- 
versed, and  an  order  entered  directing  the  provision 
in  the  judgment  which  awards  costs  to  the  plaintiff,  to 
be  stricken  therefrom,  and  the  words  "  without  costs '' 
to  be  inserted  in  place  thereof.  The  appellants  are,  of 
course,  entitled  to  their  costs  of  this  appeaL 


THE  STAR  FIRE  INSURANCE  COMPANY,  Plain- 
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L    Obdbb,  Entry  of.— What  Rb-opeks. 

1.  A  peremptory  direction  by  the  jadge  who  made  it,  to  appear  before 
him  for  a  re-settlement. 

2.  Until  the  entry  of  another  order  upon  the  judge's  decision  on  the 
application  for  a  re-settlement,  there  is  no  order  remaining  in 
force  or  effect. 

1.  This,  although  the  judge,  in  deciding  the  application  for  a 
re-settlement,  refvM9  to  disturb  the  order  ftrat  entered. 
8.  Appeal  from  order  in  9ueh  eases. — Time  for, 
1.  Consequently  the  time  to  appeal  does  not  begin  to  run  until 
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the  entry  of  an  order  on  the  application  for  a  resettlement, 

embodying  the  provisions  of  the  one  re-gpened  and  sernee  of 

notice  thereof. 
IL    MonoH  umnECBSSABT. 

1.  May  be  denied  for  that  cause  only. 

a.  Therefore  a  motion  to  vacate  a  re-opened  order,  and  to  liare 

the  same  re-entered  as  of  the  date  of  the  re-entry,  will  he 

denied. 

Before  Baebour,  Ch.  J.,  Moi<rELL,  and  Freedmait,  J  J, 

Decided  May  4,  1872. 

This  action  was  brought  upon  an  undertaking,  given 
under  section  187  of  the  Code,  in  an  action  wherdn 
the  plaintiff  herein  was  plaintiff,  and  Henry  H.  (Jodet 
principal,  was  defendant,  and  executed  by  Henry  H. 
Godet,  as  and  Henry  T.  Godet  and  C.  N.  Van  Zandt, 
sureties. 

The  complaint  herein  alleges  that  a  judgment  had 
been  recovered  against  the  defendant  in  that  action, 
and  an  execution  against  his  x)erson  had  been  issued, 
and  that  he  had  not  rendered  himself  amenable  thereto. 
Before  an  answer  was  put  in,  the  sureties  surrendered 
their  principal  to  the  sheriff,  and  gave  notice  to  the 
plaintiffs'  attorney  that  they  would  apply  to  the  court, 
at  special  term,  to  exonerate  such  sureties  from  all 
further  liability  upon  the  undertaking ;  and  that  motion 
wus  heard  on  May  10, 1871,  the  counsel  for  the  plaintiffs 
and  defendants,  respectively,  being  present,  and  argu- 
ing the  same — the  plaintiffs'  counsel  claiming  that  the  ^ 
motion  ought  not  to  be  granted,  or,  if  allowed,  that  it 
should  be  only  upon  payment  by  the  defendants  of  the 
costs  of  the  action.  On  the  same  day  an  order  was  en- 
tered by  direction  of  the  court,  without  notice  of  settle- 
ment, granting  the  motion  without  conditions.  On 
May  16,  the  same  judge  gave  to  the  plaintiffs'  attorney 
a  chamber  order  directing  the  attorneys  for  the  defend- 
ants to  "appear  before  him,  at  chambers,  on  the  17th, 
for  the  purpose  of  resettling  the  order  granted  in  exon- 
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eration  of  the  defendants'  liability  on  the  undertaking 
prosecuted  in  this  action  ;"  and  on  the  latter  day  that 
matter  was  argued,  the  judge  reserving  his  decision. 
No  decision  was  announced,  however,  until  August  23, 
when  the  papers  were  returned  by  the  jtldge,  with  his 
endorsen^ent  thereon,  btating  that  he  coxQd  not  disturb 
the  order  already  entered.  The  plaintiffs'  attorney 
thereni)on  requested  the  judge  to  permit  an  order  to  be 
entered  in  accordance  with  that  decision,  which  request 
was  refused.  On  September  11,  the  plaintiffs,  upon 
j)aper8  showing  the  foregoing  fiicts,  and  an  aflSidavit  of 
the  plaintiffs'  attorney,  stating,  among  other  things, 
that  he  "  deemed  the  order  to  exonerate  the  bail  so  sub- 
versive of  the  rights  and  interests  of  the  plaintiffs  that 
unless  it  was  radically  modified  on  a  resettlement,  he 
intended  to  appeal  therefrom,  and  that  the  time  for  ap- 
pealing expired  while  the  question  of  resettlement  re- 
mained undecided,"  moved  at  special  term,  before 
another  judge,  that  the  order  entered  on  May  10  be 
vacated,  and  that  the  same  be  re-entered  as  of  the  date 
of  such  re-entry.  He  also  moved,  at  the  same  time,  and 
on  the  same  papers,  for  an  order  directing  that  the  an- 
swer (which  set  forth,  among  other  things,  the  sur- 
render of  the  judgment  debtor  and  the  order  exonerat- 
ing his  sureties,)  be  set  aside.  Both  motions  were  de- 
nied, and  the  plaintiffs  appealed  from  the  order  there- 
upon entered. 

Oeorge  N.  Mathhun  and  H.  Z.  Hayner^  of  counsel 
for  appellant,  argued : — !•  The  order  appealed  from 
involves  the  merits  of  the  action,  and  affects  a  substan- 
tial right.  It  is  therefore  appealable  {Code^  §  349). 
1.  The  defendant's  answer,  if  the  order  exonerating  the 
bail  be  allowed  to  stand,  in  legal  effect,  turns  the  plain- 
tiff out  of  court  mulcted  with  the  costs  of  an  action 
commenced  in  good  fiiith  on  a  good  cause  of  action 
alter  failure  of  the  bail  to  comply  with  the  undertaking 
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— no  very  great  encouragement  to  pursue  a  remedy 
against  bail  expressly  given  by  section  190  of  the  Code. 
2.  The  validity  of  the  surrender  is  involved,  which  is 
vital  to  the  defense  set  up.  Nor  does  it  affect  the  right 
of  appeal  from  the  special  to  the  general  term,  that  the 
subject  matter  of  the  order  involves  a  question  of  dis- 
cretion. Section  849  of  the  Code,  regulating  such  ap- 
})eals,  differs  in  that  respect  from  section  11,  regnlatiDg 
appeals  from  the  general  term  to  the  court  of  appeals. 
In  the  former,  suitors  are  entitled  to  the  discretion  of 
the  whole  courts  not  alone  to  that  of  the  special  term 
(Matter  of  Duff  (in  court  of  appeals),  10  Abb.  Pr.j 
If.  S.y  416 ;  People  v.  N.  Y.  Cent  R.  R  Co.,  29  N. 
r.,  418). 

II.  The  original  order  of  exoneration  was  erro- 
neous, and  should  not  have  been  granted  in  the  form 
in  which  it  was  entered.  It  violates  long  and.  well- 
established  rules  of  practice,  and  works  great  injustice 
to  the  plaintiff.  It  presetnts  the  first  instance  on  record 
in  this  State,  when  a  plaintiff  in  an  action  commenced 
against  bail,  strictly  in  pursuance  of  a  statute,  making 
that  his  only  remedy  {Code,  §  190),  is  brought  to  a 
stand  by  an  order  exonerating  the  bail  from  all  liability 
on  their  undertaking,  without  making  any  provision 
for  the  costs  of  the  action,  or  for  its  discontinuance. 

in.  Tlie  motion  to  set  aside  the  answer  of  defend- 
ants, and  to  vacate  the  order  exonerating  the  bail,  and 
for  re-entering  the  order  on  the  determination  of  the  re- 
settlement was  improperly  denied  at  special  term.  1. 
Because  the  time  to  appeal  from  the  order  of  exonera- 
tion expired  while  the  judge  held  its  re-settlement 
under  advisement,  and  it  was  the  judge's  action  or 
non-action,  not  any  laches  or  fault  of  plaintiff,  that 
deprived  the  plaintiff  of  a  strict  right,  viz :  the  right 
of  appeal.  See  Hubbard  v.  Copcutt  (in  court  of  ap- 
peals), 9  Abb.  Pr.  If.  S.  289.  2.  It  was  the  only  mode 
of  compelling  the  entry  of  an  order  from  which  the 
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plaintiff  could  appeal,  and  thus  bring  up  in  review  the 
legality  of  the  order  complained  of.    76.  • 

IV.  The  order  for  resettlement  in  l^al  effect 
opened,  vacated  and  annulled  the  order  exonerating 
the  bail,  so  that  until  the  order  on  the  judge's  deter- 
minatioti  of  the  resettlement  be  entered,  the  bail  is  not 
exonerated. 

V.  The  judge's  memorandum  on  the  papers  before 
him  on  resettlement  ^^  that  he  could  not  disturb  the 
order  entered  at  first  on  motion  of  Mr.  Ely,"  cannot 
have  the  effect  of  restoring  the  order,  for  he  had  al- 
ready disturbed  it  by  ordering  its  resettlement,  and  it 
was  thereby  in  l^al  effect  opened,  vacated  and  an- 
nulled. 

VL  The  defendants  had  no  right  to  set  up  in  their 
answer  an  order  in  bar  of  the  action  which  was  either 
opened,  vacated  or  annulled.  1.  The  answer  was  false, 
as  there  was  not  in  either  case  such  an  order  in  ettUtn 
eruie.  2.  Even  if  it  should  be  held  that  the  order  of 
exoneration  was  revived  by  the  determination  of  the 
judge,  that  he  could  not  disturb  it,  it  was  not  so  revived 
until  long  after  the  answer  was  put  in.  The  order 
clearly  was  not  in  force  at  the  time  it  was  set  up  in  the 
answer.  3.  If  the  order  of  exoneration  was  only  sus- 
pended until  the  judge's  determination  of  the  re-settie- 
ment  he  had  ordered,  it  was  irregular  to  use  it  as  a  de- 
fense in  bar  whUe  it  wds  so  suspended.  4.  But  it  was 
not  suspended  only,  nor  did  the  judge's  determination 
of  the  resetflement  revive  or  restore  its  validity.  It 
was  opened  by  the  order  of  resettlement,  and  until  an 
order  on  that  determination  be  entered  the  order  of  ex- 
oneration has  no  force  or  effect  whatever.  5.  The  only 
defense  set  up  in  the  answer  is  the  exoneration  of  the 
bail  by  virtue  of  the  opened  order,  and  if  that  be  void 
or  illegal,  or  if  it  was  inoperative  when  used  in  the 
answer,  the  answer  is  irregular  and  should  be  set 
aside. 
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Appellant's  points. 

"VTL  The  plaintiffs  are  regular  throughout,— the  de- 
fendauts  are  not,  and  they  are  legally  subjected  to  a  reme- 
dial action,  but  the  remedy  is  so  applied  by  the  special 
term,  that  the  plaintiff  is  or  will  be  punished  with  de- 
feat, and  the  payment  of  the  costs  of  the  litigation, 
and  the  defendaots  who  are  in  de&ult  are  (or  if  the 
error  is  not  corrected  will  be),  rewarded  with  a  verdict 
and  the  recovery  of  their  costs.  The  general  term  of 
this  court  will  most  assuredly  correct  this  error  and 
direct  the  proper  order  to  be  entered. 

VIII.  In  addition  to  the  points  taken  in  the  body 
of  the  printed  case  against  the  validity  of  the  surrender, 
we  submit  that  the  mode  in  which  the  surrender  was 
effected  in  this  case  was  wholly  illegal  and  unauthor- 
ized. 1.  Before  failure  to  comply  with  the  undertak- 
ing the  mode  of  proceeding  is  specifically  provided  for 
in  section  188  of  the  Code,  and  the  diflBculty  with  the 
defendants  is  that  they  have  proceeded  under  this  pro- 
vision after  failure  to  comply  with  the  undertaking. 
2.  After  failure  to  comply  with  the  undertaking  the 
bail  may  be  exonerated  by  death  of  the  principal  and 
in  various  other  ways,  or  by  his  surrender  to  the  sheriff 
of  the  county  where  he  was  arrested,  within  twenty 
days  after  the  commencement  of  the  action  against  the 
bail,  or  within  such  time  as  may  be  granted  by  the 
court  {CodSy  §  191).  But  for  the  surrender  under  this 
provision  the  Code  has  not  pointed  out  the  mode— and 
therefore  leave  must  be  granted  on  application  to  the 
court  for  such  surrender.  8.  The  surrender  is  a  pro- 
ceeding in  the  action,  and  the  plaintiff  is  therefore  en- 
titled to  the  usual  notice  before  any  steps  are  taken  to 
effect  it.  4.  A  surrender  after  the  commencement  of 
the  action,  but  within  twenty  days  thereafter  is  ex 
gratia  (Baker  v.  Curtis,  10  Abb.  Pr.  279),  and  being 
so,  leave  must  necessarily  be  granted. 

IX.  The  affidavit  of  H.  H.  Godet,  tending  to  show 
that  he  had  always  rendered  himself  amenable  to  the 
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process  of  the  court,  cannot  be  regarded  in  the  case, 
becaase :  1.  The  return  of  the  sheriff,  non  esl^  cannot 
be  impeached  collaterally — the  sheriff's  return  must  be 
taken  as  true  (7  Wend.  362  ;  19  Abb.  Pr.  282 ;  17  Wend. 
317 ;  1  DaZy,  95).  2.  If  the  return  be  false  the  bail 
have  their  remedy  against  the  sheriff  (McArthur  v. 
Pease,  46  Barb.  423). 

JSlp  <fe  Smiihj  attorneys,  and  Moses  Ely^  of  counsel, 
for  respondent,  argued : — I.  Whether  the  original  order 
should  be  resettled  rested  in  the  discretion  of  the 
judge  who  made  it.  That  it  was  entered  without 
notice  of  settlement,  could  under  no  circumstances 
affect  its  validity.  And  this  particularly  as  it  was  not 
A  complicated  order,  and  followed  the  notice  of  motion. 

IL  The  judge  having  refused  to  change  the  order 
as  originally  entered,  it  could  have  been  of  no  moment 
to  plaintiffs  that  an  order  should  have  been  entered 
TiXX>n  such  refusal.  Such  an  order  would  not  have 
affected  a  substantial  right,  and  would  not  have  been 
appealable  {Codej  §  349). 

ni.  The  same  may  be  said  of  the  order  now  ap- 
pealed from,  even  if  ttie  court  had  power  .to  grant  a 
different  order  on  the  motion  (which  we  deny). 
Whether  it  wcJuld  grant  or  deny  the  motion  was  dis- 
cretionary, and  its  refusal  is  not  subject  to  review  on 
apx>eal. 

By  the  Coubt.— Feeedman,  J.— The  order  of  May 
15,  1871,  requiring  defendant's  attorneys  to  attend 
before  the  justice  making  the  same,  on  May  17,  *^for 
the  purpose  of  resettling  the  order  of  May  10,  granted 
in  exoneration  of  the  defendants'  liability  on  the  under- 
taking prosecuted  in  this  action,"  was  not  merely  an 
order  to  show  cause,  or  equivalent  to  a  notice  of  motion, 
but  an  absolute  direction  to  appear  for  the  purposes 
of  a  resettlement ;  and  as  the  questions  arising  under 


366  STAR  FIRE  INSURANCE  CO.  v.  GODET. 

Opinion  of  Freedmait,  J. 

the  same  were  argued  and  the  judge  took  the  papers 
and  reserved  his  decision,  the  order  of  May  10  became 
thereby  re-opened  for  f  arthel*  consideration,  and  until 
the  rendition  and  entry,  in  the  form  of  another  order, 
of  the  said  judge's  final  decision,  it  stands  without 
force  or  effect. 

The  subsequent  indorsement  made  upon  the  papers 
by  the  said  judge  over  his  initials,  to  the  effect  that  he 
cannot  disturb  the  first  order,  is  not  sufficient  to  restore 
the  latter  to  life.  No  order  is  complete,  so  that  an 
appeal  can  be  taken  from  it,  until  it  is  entered  and  the 
motion  papers  are  filed  (Smith  v.  Dodd,  3  JE.  D.  Smithy 
216). 

Even  in  the  case  of  a  formal  order  it  has  been  held 
that  the  written  direction  of  the  judge  at  the  foot  of 
the  order,  "  Enter  this,"  will  not  suffice  for  the  purpose 
of  api)eal,  but  actual  entry  must  be  made  (Whitaker  t, 
Desfosse,  7  Bo$w.  678). 

The  order  in  this  case  should  be  reentered  in  con- 
formity with  the  decision  made  by  the  judge  who 
ordered  it  to  be  resettled,  and  a  copy  of  it  served. 
And  as  the  court  never  allows  a  i>arty  to  be  prejudiced 
by  its  own  delay,  the  thirty  days,  within  which  an 
appeal  may  be  ta.ken  under  section  332  of  the  Code, 
must  be  deemed  to  run  from  the  time  of  the  service  of 
the  written  notice  of  such  order,  after  re-entry  (Bowman 
V.  Earle,  3  Duer^  691). 

If  I  am  correct  in  these  views,  it  follows  that  plain- 
tiff's motion,  made  at  a  special  term  held  by  another 
judge,  so  far  as  it  prayed  for  the  vacation  of  the  order 
of  May  10,  and  for  its  re-entry  as  of  the  date  of  such 
re-entry,  was  properly  denied  as  an  unnecessary  ap- 
plication. 

Upon  the  other  branch  of  the  case  I  will  point  out, 
although  my  associates  express  no  opinion  upon  it, 
that  the  Code  substantially  re-enacted  the  law  in  regard 
to  exonerating  bail  as  it  stood  at  the  time  of  the  adop- 


STAR  FIRE  INSURANCE  00.  v.  GODET.  867 

Opinion  of  Fbbedmak,  J. 

tion  of  the  Code  (2  Jiev.  J^.  380,  as  amended  by  chap. 
231  of  Laws  of  1845 ;  Levy  v.  Nicholas,  19  Abb.  Pr. 
282 ;  S.  C,  1  Jiobi.  614).  Under  the  former  practice 
the  bail  conld,  as  a  matter  of  right,  at  any  time  pend- 
ing the  suit,  or'BBFOBE  the  return  of  the  ca.  sa.  against 
their  principal,  surrender  him  in  their  discharge,  and 
could  plead  the  render  in  any  action  against  them. 

The  court  also,  as  matter  of  favor,  allowed  the  bail 
a  further  time,  after  the  return  of  the  ca.  sa.  In  such 
case,  if  the  plaintiff  proceeded  against  the  bail  by  action 
of  debt,  the  bail  had  eight  entire  days  in  full  term, 
next  after  the  return  of  the  process  against  them, 
wherein  to  render  their  principal;  or  where  the  suit 
against  them  was  by  declaration,  eight  days  after  the 
service  of  the  declaration.  And  after  the  expiration  of 
the  eight  days  allowed  ex  gratia^  the  bail  could,  in  a 
proper  case,  obtain  a  further  extension.  Any  allow- 
ance, however,  of  further  time,  after  the  return  of  the 
ca.  sa.y  being  mere  matter  of  favor,  could  not  be 
pleaded,  but  the  bail  could  have  the  full  effect  of  it 
upon  the  motion.  Pleas  by  bail  in  bar  of  the  suit 
brought  against  them  were  regulated  by  the  statute, 
but  a  render  after  suit  was  not  permitted  to  be  thus 
pleaded. 

In  analogy  to  that  practice  which  is  still  in  force  so 
&r  as  it  is  not  inconsistent  with  the  provisions  of  the 
Code,  a  surrender  by  bail  of  their  principal,  under  sec- 
tion 191  of  the  Code,  within  twenty  days  after  the  com- 
mencement of  the  action  against  them,  or  within  such 
further  time  as  may  be  granted  by  the  court,  cannot  be 
set  up  as  a  defense,  by  way  of  answer,  to  defeat  plain- 
tifftf  cause  of  action,  which  has  fully  accrued  before 
the  surrender.  Whatever  relief  the  bail  may  be  en- 
titled to  by  reason  of  such  surrender,  whether  in  the 
eihsLpe  of  a  discontinuance  of  the  action  against  them 
ui>on  or  without  terms,  or  otherwise,  must  be  applied 
for  and  obtained  on  motion  and  on  notice  to  the  plain- 
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tiff  (see  Hayes  v.  Berryman,  21  Sow.  143 ;  Davidson  a. 
Taylor,  12  Wheat.  604).  Consequently,  the  courts  at 
special  term,  had  the  power  to  grant,  and  perhaps 
might  have  granted,  provided  the  application  had  been 
regular,  that  part  of  plaintiffs'  motion  which  prayed 
for  the  setting  aside  of  the  answer  allying,  as  a  de- 
fense, the  &ct  of  the  surrender  after  the  commencement 
of  the  action.  But  the  denial  of  such  reli^  does  not 
constitute  error  in  this  case  (1),  because  the  appli- 
cation was  not  distinctly  made  on  the  gronnd  here  sug- 
gested, and  (2)  because,  although  made  on  the  ground 
of  irregularity,^ plaintiffs'  notice  of  motion  did  not  state 
the  irregularity  complained  of,  as  required  by  the  rule. 
Upon  an  appeal  from  an  order  denying  a  motion  to  set 
aside  proceedings  for  irregularity,  if  the  irregularity  is 
not  stated  in  the  notice  of  motion,  the  appellate  court 
may  presume  that  the  motion  was  denied  for  such  de- 
fect in  the  notice  (Lewis  v.  Graham,  16  Abb.  Pr.  126). 

For  these  reasons  the  order  appealed  from  should 
be  affirmed,  with  costs. 

/*• 

MoNELL,  J. — ^I  concur  in  affirming  the  order  on  the 
ground  first  stated  in  the  foregoing  opinion,  namely, 
that  the  order  of  May  10  was  in  fieri  by  reason  of  the 
order  of  the  15th.  Upon  the  decision  of  the  motion  on 
the  last  order,  it  became  necessary  to  re-enter  the  first 
order.  That  not  having  been  done,  the  last  motion  was 
unnecessary.  It  is  still  in  time  to  enter  such  order, 
when  an  appeal  from  it  can  be  taken  within  the  proper 
time. 

Barbour,  Ch.  J.  {concurring  in  the  resvUj  but  dis- 
sentingfrom  the  grounds  on  which  the  court  puts  it)  ;— 
The  motion  to  set  aside  the  answer  must  have  been 
founded  upon  section  152  of  the  Code,  which  authorizes 
the  striking  out  of  sham  and  irrelevant  answers.  The 
facts  set  up  in  this  answer  were  sufficient,  if  true,  to 
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constitute  a  defense  to  the  action,  and  they  were  fully 
proven  by  the  papers  read  upon  the  motion.  The  prin- 
cipal debtor  had  been  surrendered  to  the  sheriff,  and 
an  order  had  been  made  exonerating  the  sureties ;  and 
that  order  had  not  been  countermanded  or  vacated. 
The  pleading,  therefore,  was  neither  sham  nor  irrele- 
vant. 

Cases  may  be  supposed,  probably,  where  a  party 
would  be  held  excusable  for  his  omiftion  to  take  his 
appeal  from  one  order  in  due  time,'  because  he  had 
ob^ined  an  order  directing  a  resettlement,  or  a  re- 
argument,  and  had,  at  least,  reasonable  ground  for 
believing  that  he  would  then  be  entitled  to  an  essential 
modification  or  change  of  such  original  order.  If,  for 
instance,  a  palpable  error  had  been  committed  in  draw- 
ing up  and  settling  the  original  order  in  this  case, 
either  in  form,  or  because  it  was  so  drawn  as  to  be  too 
inexact,  or  to  contain  more  or  less  tijan  had  been 
.decided  by  the  court,  that,  probably,  would  have  been 
sufficient  to  entitle  the  plaintiff  to  rely  upon  his  motion 
for  a  resettlement,  and  to  excuse  his  failure  to  appeal. 
But,  although  the  order  of  the  judge  at  chambers  re- 
quired the  defendants  to  show  cause  why  the  order  of 
the  court  should  hot  be  resettled^  and  only  that,  it  is 
not  pretended  by  the  plaintiff  ^s  counsel  that  such  order 
was  irregular  in  form,  or  inexact  in  its  terms,  or  that  it 
differed  in  any  manner  from  the  decision  of  the  court. 
So,  too,  if  the  plaintiffs  hagk  obtained  an  order  directing 
the  defendants  to  show  cause  at  a  special  term  of  the 
court  why  the  original  motion  should  not  be  reheard 
or  re-argued  there,  and  had  shown  by  his  papers  that 
Bome  important  question  to  which  the  attention  of  the 
court  was  directed,  had  been  left  undetermined,  or  that 
Bon^e  recent  decision  of  importance,  not  then  known  to 
the  court  or  counsel,  had  been  found,  it  may  be  that 
the  pendency  of  such  order  to  show  cause  would  have 

furnished  such  an  excuse  for  the  plaintiffs'  omission  to 
VOL.  n.— 24. 
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apx)eal  as  would  have  justified  the  court  in  directing 
the  original  order  to  be  vacated  and  again  re-entered, 
in  order  to  afford  the  plaintiffs  another  opportunity  to 
appeal.    But,  although  the  pai)ers  before  us  seem  to 
intimate  that  the  plaintiffs'  counsel  supposed  he  had  a 
right  to  treat  the  order  to  show  cause  why  the  order 
should  not  be  resettled,  in  some  sort,  at  least,  as  an 
order  for  a  reargument,  he  onght  to  have  considered, 
first,  that  an  order  of  a  judge  at  chambers  providing 
for  a  resettlement  before  him  of  another  order  of  the 
court   was  not  an  order  for  a  rehearing  before  the 
court ;  and,  secondly,  that  a  judge,  sitting  at  chambers 
and  not  as  a  coutt,  had  no  power  to  hear  or  rehear 
a  motion  which  belonged  to  the  court  alone  to  deter- 
mine, or  to  modify  or  change  any  order  made  by  the 
court  and  entered  of  record.    The  plaintiffs,  therefore, 
were  wholly  without  excuse,  as  I  understand  it,  for 
their  failure  to  appeal  from  the  first  order  in  due  time, 
and,  for  that  reason,  the  court  was  right  in  denying 
their  motion  to  vacate  such  order  and  re-enter  the 
same. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 


JOHN  J.  PHILBRICK,   Plaintiff,  t>.  HENRY  C. 
DALLETT  and  Othebs,  Defendants. 

The  draft  or  bUl  which  was^he  subject  of  this  action  against  the  ac- 
ceptors of  the  same  was  drawn  by  the  firm  of  Reqnelme  &  Co.,  and 
deliyered  to  plaintiff  with  written  directions  of  said  firm  to  collect 
the  same  and  hold  the  proceeds  subject  to  the  order  of  M.  Re- 
quelme.    In  the  absence  of  proof  showing  an  appropriadoa  bj 
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M.  Requelme  of  the  said  proceeds  to  plaintifTs  nse,  the  plaintiff 
appears  in  the  character,  and  held  the  position  of,  a  mere  holder 
possessing  authority  to  collect  the  draft,  and  hold  the  proceeds  for 
the  benefit  of  the  tme  owner,  and  does  not  establish  that  plaintiff 
was  a  hona  fde  holder  of  commercial  paper  for  value  paid  on  the 
faith  thereof* 

And  in  sach  a  case  evidence  offered  by  the  defendants,  the  acceptors, 
as  to  a  failm«  of  condderation  between  them  and  the  drawers,  and 
as  to  a  fraud  being  practiced  upon  them  by  the  drawers,  by  means 
of  which  they  were  induced  to  accept  the  draft,  was  clearly  admis- 
sible, and  its  exclusion  by  the  court  below  was  clearly  an  error. 

Even  upon  plaintiff's  theory,  claimed  and  based  upon  the  evidence, 
that  he  took  the  draft  before  acceptance  for  the  prior  debt  of  M. 
Bequehne,  this  evidence  was  admissible.  From  th^  evidence,  as 
it  stood,  when  the  proposed  evidence  was  offered  by  defendants,  it 
appeared  that  plaintiff  took  the  draft  before  acceptance  for  an 
antecedent  debt,  an^  without  parting  with  any  value  upon  the  faith 
of  either  the  draft  or  its  acceptance,  and,  therefore,  evidence  offered 
by  defendants  to  show  that  their  subsequent  acceptance  was  procur- 
ed whoUy  by  the  fraud  of  the  drawers,  and  was  in  fact  wholly 

"  without  consideration,  should  have  been  received. 

The  req>ective  positions  and  obligations  of  the  drawers,  acceptors  and 
hona^fide  holders  of  commercial  paper,  and  the  cases  and  adjudica- 
tions thereupoA  in  the  State  of  New  York,  fully  reviewed. 

The  doctrine  that  when  a  note  has  been  taken  for  a  pre-exUiting  debt^ 
that  it  is  held  lonafldtj  &c.,  as  held  in  Swift  v.  Tyson  (16  Pet.  1), 
has  not  been  followed  in  this  State.  A  contrary  rule  has  been 
firmly  maintained,  both  at  law  and  in  equity,  by  a  long  and  unin- 
terrupted series  of  adjudications  and  is  beyond  question  the  law  of 
the  State  (See  the  opinion  of  the  court  for  the  numerous  decisions, 
posC), 

Review  of  the  following  decisions,  of  a'  comparatively  recent  date, 
upon  this  question:  McBride  v.  Farmers'  Bank,  26  iV.  F.  450 ;  Com- 
mercial Bank  of  Clyde  «.  Marine  Bank,  6  Abb,  Ft,  N.  8.  83,  and  8 
Xeyei,  887;  Bright  v,  Judson,  47  Barb.  29;  Farmers'  &  Mechanics' 
Bank  «•  Empire  State  Stone  Dressing  Co.,  5  Bo9to.  289. 

Before    Baeboub,    Ch.    J.,    and    Fbebdmaw,    and 

Sedgwick,  JJ. 

Decided  May  4,  1872. 

Case  and  exceptions  to  be  heard  in  the  first  instance 
at  general  term. 
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The  plaintiff,  a  resident  of  Key  West,  Fla,,  sues 
upon  a  draft  of  ten  thousand  dollars,  dmwn  by  Ee- 
qnelme  &  Co.,  of  Havana,  upon  and  accepted  by  the 
defendants,  composing  the  firm  of  Ballett  &  Son,  at 
Philadelphia,  Pa. ,  to  the  order  of  the  plaintiff^  and 
dated  February  26,  1869. 

The  answer  contains  a  general  denial  of  eabh  and 
every  allegation  of  the  complaint,  except  such  as  there- 
inafter specifically  admitted,  and  then  sefe  forth : 

1.  That  the  drawers  obtained  the  acceptance  by 
fraudulent  misrepresentations,  upon  which  defendants 
relied  and  of  which  the  plaintiff  was  cognizant  before 
such  acceptance  was  made. 

2.  That  there  was  a  fidlure  of  consideration  between 
the  drawers  and  defendants,  of  which  also  the  plaintiff 
knew  before  acceptance,  and 

8.  That  the  plaintiff  never  owned  the  bill  or  accep- 
tance at  all ;  that  he  never  parted  with  any  value  or 
conBideration  for  it,  and  that  it  had  always  remained 
the  property  of  Requelme  &  Co.,  so  &r  as  any  prop- 
erty in  it  could  be  said  to  exist. 

Upon  the  trial  before  the  court  and  a  jury,  plaintiff, 
as  a  witness  on  his  own  behalf,  produced  the  draft, 
which  was  read  in  evidence,  and  proved  its  acceptance 
by  defendants  on  March  18,  1869,  and  the  inter^  due 
thereon. 

The  question  put  to  him,  ^'  Are  you  the  owner  of  that 
note  ?"  the  court  excluded  as  unnecessary,  as  possee- 
sion  of  the  draft  was  suflBicient 

The  court  also  declared  it  unnecessary  for  the  plain- 
tiff to  prove  the  consideration  of  the  draft  in  question. 

Plaintiff  thereupon  rested. 

The  defendants,  to  maintain  the  issue  on  their  part, 
called  the  plaintiff  as  a  witness  on  their  side,  and  from 
his  testimony  it  appeared  that  some  time  in  February, 
1869,  Mr.  Kequelme  came  to  Key  West,  and,  while 
there,  purchased  from  plaintiff  a  sunken  steamer  called 
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the  Ruby,  for  which  he  promised  to  send  plaintiff 
either  a  draft  or  the  cash  within  ninety  days  ;  that  no 
bill  of  sale  was  made  of  the  vessel,  nor  any  record 
concerning  her  in  the  cnstom  honse  or  any  other  oflSce 
of  the  United  States  government ;  that  Mr.  Reqnelme 
thereupon  left  for  Havana,  and  thence  remitted  the 
draft  in  question,  which  had  not  yet  been  accepted  ; 
that  the  draft  came  accompanied  by  a  letter  which  read 
as  follows :   » 

"  Havana,  26th  February,  '69. 

"John  Jat  Philbeick,  Esq., 

"Key  West. 

^'Dea/rSir: 

"  Herewith, 
$10,000  in  cy.  60  days,  on 

"  Dallett  &  Son,  Phila., 
which  you  will  please  coUect  and  hold  at  the  disposal 
of  our  Senor  Don  Manl.  Requelme. 

*' We  are,  dr.  sir, 

"  Yours,  very  truly, 

*'M.  Requelme  &  Co.'' 
That  plaintiff  kept  the  draft  on  hand  for  about  two 
weeks,  and  then  sent  it  to  a  New  York  house  for 
acceptance  and  collection;  that  the  steamer  so  sold 
was  never  moved,  that  she  remained  sunk,  and  at  the 
time  of  the  commencement  of  this  action  was  in  the 
same  state  that  she  was  sold  in,  and  that  no  storm  had 
occurred  to  hurt  or  injure  her.  Plaintiff  insisted,  how- 
ever, that  he  had  delivered  her  over  to  M.  Requelme  at 
the  time  of  the  sale. 

The  defendants  next  called  Henry  C.  Dallett  as  a 
witness,  and  offered  to  prove  by  him  the  real  nature  of 
the  transaction  between  the  firm  of  M.  Requelme  &  Co. 
and  defendants,  with  a  view  of  showing  that  the  draft 
was  a  fraud  upon  the  defendants. 

The  court  excluded  the  proposied  evidence,  and  de- 
fendants excepted. 
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The  defendants  then  offered  to  prove  that  there  was 
no  consideration  between  the  drawers  and  acceptors, 
claiming  to  have  laid  the  foundation  for  such  proof  by 
showing  that  the  alleged  consideration  between  the 
plaintiff  and  the  drawers  of  the  draft  was  prior  to  the 
acceptance  of  the  draft  by  the  defendants,  and  was 
not  on  the  faith  thereof.  ^ 

The  court  excluded  the  evidence,  holding,  that  it 
woold  assume  that  the  proof  offered  would  establish 
the  facts  sought  to  be  proven,  but  that  they  were  not 
sufficient,  as.  the  case  stood,  to  defeat  a  recovery  on  the 
draft.    Defendants  excepted. 

Defendants  finally  asked  permission  to  go  to  the 
jury  on  the  question  whether  Philbrick,  the  plaintiff 
ever  parted  with  any  value  for  the  draft. 

The  court  denied  such  request,  and  defendants  ex- 
cepted. 

The  court  directed  a  verdict  for  the  the  plaintiff  for 
the  full  amount  of  the  draft,  with  interest — eleven  thou- 
sand seven  hundred  and  eighty-five  dollars — ^to  which 
direction  defendants  excepted. 

The  court  ordered  defendants*  exceptions  to  be  heard 
in  the  fjrst  instance  at  the  general  term,  and  the  eotij 
of  judgment  on  the  verdict  to  be  suspended  in  the 
mean  time. 

Wm.  TF.  Goodrichy  of  counsel  for  plaintiflf, 
argued: — ^I.  The  main  question  in  the  case  is  that 
raised  by  the  exception,  whether  the  receipt  of  the 
di-aft  by  the  plaintiff  for  value  before  its  acceptance, 
and  its  subsequent  acceptance  by  the  defendants, 
render  the  plaintiff  an  innocent  holder  for  value  a8 
against  the  defendants.  The  only  case  which  I  have 
found  that  in  any  degree  makes  this  questionable,  is 
the  case  of  Farmers'  and  Mechanics*  Bank  v.  Empire 
Stone  Dressing  Company,  6  Bosw.  275  (1859),  but  the 
remarks  of  the  court  upon  the  subject  here  involved 
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are  obiter  dicta^  the  court  having  already  decided  that 
the  acceptances  were  made  by  the  secretary  of  the 
defendants  without  authority.  The  court  stated  that 
the  holders  of  a  bill,  who  had  received  it  from  the 
drawer  before  its  acceptance  and  given  value  for  it, 
after  which  it  was  accepted  by  the  drawee,  could  not 
recover  against  the  drawee,  because  he  had  not  parted 
with  value  upon  the  faith  of  such  acceptance.  No 
authorities  are  cited  in  support  of  this  proposition. 
In  the  note  it  seems  that  on  a  second  trial  it  appeared 
that  the  draft  was  received  from  the  drawers  and 
passed  through  the  form  of  a  discount,  yet  this  was 
done  under  an  agreement  that  the  money  should  not 
be  and  was  not  paid  over  till  the  bill  was  accepted, 
and  on  this  ground  the  holder  obtained  a  judgment. 

n.  The  case  at  bar  differs  in  material  particulars 
from  this  case.  The  draft  was  sent  to  the  plaintiff  in 
jmyment  for  the  steamer,  and  was  taken  in  the  faith 
that  the  defendants  would  accept  it.  Now,  while  it  is 
indeed  true  that  the  plaintiff  could  not  have  recovered 
from  the  defendants  upon  this  faith,  if  the  defendants 
had  not  accepted,  yet  it  is  equally  true  that  the  instant 
the  defendants  did  accept  the  draft,  it  became  binding 
upon  them,  and  they  cannot  dispute  its  validity. 

m.  This  dictum  of  the  court  in  6  Bosw.y  is  at 
variance  with  the  law  as  laid  down  before  and  since 
that  time.  Where  a  person  discounts  a  draft  before  its 
acceptance,  its  subsequent  acceptance  before  maturity 
binds  the  acceptor  in  the  same  manner  as  if  he  had 
accepted  it  before  the  discount  (Mechanics'  Bank  v. 
Livingston,  33  Barb.  468, 1861).  This  case  is  exactly  in 
point  with  the  case  at  bar,  and  is  ^bsequent  to  the 
case  in  6  Bosw.  The  court  say:  ^^In  case  of  non- 
acceptance,  the  drawers  wQjild  be  immediately  liable. 
But  by  accepting  the  draft,  the  bank  is  postponed  and 
a  forbearance  is  necessarily  gratited,  which  is  a  sufr 
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ficient   consideration  for  the  acceptances"   (see  also 
Bnms  V.  Rowland,  40  Barb.  368,  374). 

IV.  An  agreement  to  forbear  for  a  time,  is  a  valid 
consideration  for  a  promissory  note  (1  Pars,  on  Cent. 
366,  367,  and  note,  and  numerous  cases  cited ;  1  Pars, 
on  Bills,  198 ;  Jennison  v.  Stafford,  1  Ciish.  168 ;  Wat- 
son V.  Randall,  20  Wend.  201 ;  Meade  t>.  Merchants 
Bank,  25  jflT.  F.  149).  So  also  the  waiver  of  any  legal 
right  (1  Pars,  on  Cant.  369,  and  cases  cited). 

V.  The  payee  is  a  stranger  to  the  acceptor,  and  if  the 
acceptance  be  absolute  in  its  terms,  and  the  bill  ia 
received  by  the  payee  in  good  faith  and  for  value,  it  is 
no  answer  to  an  action  by  him  that  the  acceptor  re- 
ceived no  consideration,  or  that  there  is  a  fEkUure  of 
consideration.  "  And  it  is  immaterial  for  this  purpose 
whether  the  bill  is  accepted  while  in  the  hands  of  the 
drawer,  and  at  his  request,  or  has  passed  into  the 
hands  of  the  payee  before  acceptance  and  is  accepted 
at  his  request"  (1  Pars,  on  Notes  and  BiUSy  180; 
Robinson  v.  Reynolds,  2  Q.  B.  196).  So,  if  A.,  for  a 
consideration  moving  from  B.  to  him,  authorizes  B.  to 
draw  upon  C,  to  a  certain  amount,  and  B.  draws 
accordingly,  and  C.  accepts,  C.  will  be  as  absolutely 
bound  by  his  acceptance  to  B.,  the  (drawer,  as  to  any 
subsequent  bon^  fide  holder  for  value  (1  Pars.  Notes 
and  BiUSy  183 ;  Pillans  v.  Van  Meisop,  3  Burr.  1663). 

VI.  The  plaintiff  would  have  had  the  right,  on  the 
presenting  and  non-acceptance  of  the  draft,  to  have 
taken  immediate  proceedings  against  the  drawer  for^ 
damages  for  non-acceptance,  or  to  recover  on  the  draft. 
But  the  acceptance  forms  a  new  contract  between  the 
acceptor  and  the  holder,  by  which  all  remedies  against 
the  drawer  were  suspended  for  sixty  days.  This  was  a 
new  and  sufficient  consideration  between  the  acceptor 
and  the  holder  (Mechanics'  Bank  v.  Livingston,  ante; 
Burns  v.  Rowland,  ante).  This  question  was  not  de- 
cided in  the  case  in  the  5th  Bosworth.    The  court  stated 
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that  "the  defendants  are  not  to  be  held  by  the  nnan- 
thorized  act  of  their  secretary,  merely  because  the 
plaintiff,  bat  for  such  act,  would  have  sought  earlier 
redress," 

yn.  The  defendants  would  not  be  entitled  to  show 
a  failure  of  consideration  between  themselves  and  Re- 
quelme  &  Co.  in  any  event.  They  proved  that  the 
plaintiff  received  this  draft  from  Requelme  in  payment 
for  the  Ruby.  This  was  such  a  consideration  as  makes 
the  plaintiff  an  innocent  holder  for  value.  It  is  diffi- 
cult to  see  how  this  holding  can  be  defeated  by  the  fact 
that  the  defendants  did  not  accept  till  several  days 
afterwards.  They  did  accept ;  and  even  if  fraud  had 
been  shown  on  the  part  of  Requelme,  the  plaintiff,  in 
that  case,  would  only  have  been  required  to  prove 
that  he  gave  value,  and  this  the  defendants'  counsel, 
himself,  proved  conclusively.  The  defendants  have 
nowhere  offered  evidence  that  the  plaintiff  re- 
ceived the  draft  in  bad  feith,  or  with  knowledge  of 
fraud  on  the  part  of  Requelme,  or  even  of  a  failure  of 
consideration  (see  Goodman  v.  Simonds,  20  Bow.  TJ.  S. 
343). 

Vm.  But  it  should  not  be  forgotten  that  bills  of 
exchange  are  commercial  instruments  in  the  strictest 
sense,  and  are  always  regarded  as  favored  instruments, 
as  well  on  account  of  their  negotiable  quality  as  their 
universal  convenience  in  mercantile  affairs  (Goodman  ij. 
Simonds,  20  How.  U.  8.  343,  364).  The  bill  in  question 
is  a  foreign  bill.  If  discounted  for  the  drawer  at 
Havana  or  Key  West,  and  subsequently  accepted  by 
the  defendants  at  Philadelphia,  it  becomes  a  negotiable 
instrument  in  the  hands  of  the  holder  for  value ;  other 
wise  the  benefit  and  usefulness  of  this  class  of  paper  in 
commercial  transactions  must  entirely  fail.  The  accept- 
ance cures  all  defects,  and  acknowledges  that  the 
acceptor  has  funds  of  the  drawer  in  his  hands.  The 
acceptor  is  thereby  estopped  from  denying  his  liability. 
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In  the  case  of  Parsons  v.  Armor  (3  Peters  U.  8. 
428),  the  court  made  use  of  this  language:  ^^Eveij 
one  knows  that  a  bill  of  exchange  is  the  substitute  for 
the  actual  transmission  of  money  by  sea  or  land.  Power, 
therefore,  to  draw  upon  a  house  in  good  credit,  and  to 
throw  these  bills  upon  the  market,  is  equivalent  to  a 
deposit  of  cash  in  the  vaults  of  the  agent."  The 
court  here  assumes  that  such  bills  may  be  sold 
before  acceptance  ;  the  question  of  the  right  to  draw  is 
cured  by  the  subsequent  acceptance,  and  the  acceptor 
can  not  question  the  title  or  the  good  faith  of  the  holder 
who  has  given  value  in  good  faith  for  the  bill  before  its 
acceptance.  This  rule  is  absolutely  essential  to  the 
value  of  foreign  bills  of  exchange  where  long  distances 
intervene  between  the  drawer  and  drawee.  The  almost 
universal  custom  is  to  discount  a  foreign  bill  before  its 
acceptance.  Take,  for  instance,  the  case  of  circular 
drafts  drawn  by  numerous  houses  in  New  York  on 
their  correspondents  in  London,  which  drafts  are  pur- 
chased in  New  York,  for  the  purpose  of  carrying  fnnds 
for  traveling.  Will  it  be  argued,  for  an  instant,  that 
when  the  drawee  accepts  such  a  draft,  he  can  refuse  its 
jmyment  on  the  ground  that  the  holder  did  not  receive 
it  on  the  faith  of  the  acceptance  by  the  London  house. 
The  possibility  of  such  a  defense  would  totally  destroy 
this  method  of  business  transactions. 

IX.  An  analogous  principle  is  to  be  found  in  the 
case  where  a  person  draws  and  delivers  to  the  payee  a 
check  upon  a  bank — which  bank  subsequently  certifies 
the  check.  The  payee  can  recover  from  the  bank  upon 
this  certification  (Farmers'  &  Merchants'  Bank  t. 
Butchers'  &  Drovers'  Bank,  16  N.  T.  125 ;  Merchants' 
Bank  v.  State  Bank,  10  WaU.  604). 

X.  The  defendants  themselves  proved  the  consider- 
ation passing  between  the  plaintiff  and  Requelme,  and 
the  court  properly  excluded  all  evidence  relative  to  a 
failure  of  consideration  between  Requelme  and  the  de- 
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fendants.  The  acceptance,  once  made,  if  the  biU  has 
been  delivered  to  the  holder,  is  irrevocable  {Slory  on 
Bias,  %  252 ;  Bwift  v.  Tyson,  16  Pet.  U.  8.  1, 19,  22). 
(This  leading  case  fully  reviews  the  law  upon  this  sub- 
ject, and  establishes  conclusively  the  doctrine  con- 
tended for,) 

XL  It  may  be  contended  that  the  draft  in  question 
was  given  for  a  pre-existing  debt,  because  it  was  not 
transmitted  to  the  plaintiff  until  several  day&  after  the 
sale  of  the  steamer  for  whose  price  it  was  given.  This, 
however,  would  not  constitute  a  defense,  the  law  being 
entirely  settled  that  when  a  note  is  given  for  a  pre- 
existing debt,  it  is  held  hona  fide  and  without  notice 
(Swift  V.  Tyson,  16  Pet.  1 ;  Bank  of  Salina  v.  Babcock, 
21  Wend^  499 ;  Youngs  v.  Lee,  12  iT.  T.  655). 

XEL  As  to  the  refusal  of  the  court  to  admit  the 
dei)osition  of  the  plaintiff  taken  before  trial,  the  depo- 
sition was  properly  excluded.  1.  The  defendant  had 
called  the  plaintiff  as  his  own  witness,  both  before  and 
at  the  trial,  and  he  had  no  right  to  impeach  him  by 
showing  that  he  had  made  contradictory  statements 
(Pickard  ?).  Collins,  23  Barb.  444).  2.  The  deposition 
was  offered  for  a  specific  purpose  only,  viz.,  to  show 
that  there  was  no  consideration  between  Requelme  & 
Co.,  the  drawers,  and  Dallett  &  Co.,  the  acceptors.  For 
this  purpose  it  was  clearly  inadmissible,  the  defendants 
having  already  proven  by  the  witness  that  he  was  a 
bona  fide  holder  for  value  given  before  maturity. 

Xni.  The  court  properly  excluded  the  question  at 
foL  38,  as  to  what  the  plaintiff  had  testified  on  such 
former  examination.  The  only  way  to  prove  the  for- 
mer written  statement  would  have  been  to  introduce 
the  deposition  itself.  A  witness  cannot  be  asked  to 
give  the  contents  of  a  written  paper  signed  by  him. 
He  may  be  asked  whether  he  wrote  or  signed  the 
paper  containing  the  declaration,  but  not  to  state  its 
contents  (1  Greenl.  Ev.  §§  463,  466).    Such  a  question, 
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moreover,  seeks  to  prove  by  parol  the  contents  of  a 
written  instrument 

XIV.  The  court  properly  refused  to  aUow  the  de- 
fendants to  go  to  the  jury  on  the  question  whether  the 
plaintiff  ever  parted  with  value  for  the  draft.  The 
defendant  himself  proved  that  value  was  given  for  the 
drafts,  and  there  was  no  contradictory  evidence  on  the 
part  of  the  plaintiff.  Indeed,  the  court,  on  this  very 
ground,  prevented  the  plaintiff  from  going  more  par- 
ticxilarly  into  the  question  of  consideration.  Besides, 
the  acceptance  sixty  days  after  sight  postponed  the 
plaintiff's  remedies,  and  was  sufficient  consideration. 

Joseph  J.  Marriri^  of  counsel  for  defendant,  argued: 
— I.  To  entitle  one  to  recover  u{>on  an  acceptance 
(which  is  otherwise  invalid)  on  the  ground  that  he  is  a 
bona  fide  holder  for  value,  it  must  appear  that  he 
parted  with  value  upon  the  faith  of  such  acceptance. 
This  principle  was  laid  down  by  the  general  term  of 
this  court  in  the  case  of  Farmers'  and  Mechanics' 
Bank  v.  Empire  Stone  Dressing  Company,  5  BoswortAy 
290.  This  authority  has  never  been  in  any  manner 
overruled  or  questioned,  and  when  the  defendants 
entered  upon  the  trial  of  this  action,  they  had  a  right 
to  rely  upon  it  as  established  law,  which  a  judge  sitting 
at  nisi  prius  would  deem  himself  bound  to  follow, 
and  according  to  which  they  might,  in  all  safety,  shape 
the  introduction  of  their  testimony  and  the  manage- 
ment of  their  case.  They  did  rely  upon  it ;  and,  in 
order  to  prevent  any  subsequent  attempts  to  change 
or  alter  the  facts,  they  began  by  proving  by  the  plain- 
tiff himself,  that  whatever  value  he  claiined  to  have 
given  for  the  draft,  was  given  by  him  before  the  exist- 
ence of  the  draft  or  of  the  acceptance,  and,  conse- 
quently, that  he  did  not  part,  and  could  not  have 
parted,  with  value  upon  the  faith  of  the  acceptance. 
Having  thus  established,  in  a  manner  which  could  not  be 
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afterwards  contradicted,  one  of  the  requisites  of  this 
branch  of  their  defense,  the  defendants  were  proceeding 
to  prove  the  other,  to  wit,  that  by  reason  of  fraud  and 
lack  of  consideration,  the  acceptance  was  invalid,  when 
the  court  disallowed  this  testimony,  declaring  it  would 
assume  it  to  be  true,  and  thereupon  directed  a  verdict 
against  defendants,  subject  to  their  exceptions.  This 
was  manifest  error.  In  the  case  above  cited,  the  hona 
fides  of  the  holders  was  unquestioned.  The  bank  had 
actually  paid  out  its  money  in  discount  of  the  bills. 
Still,  the  rule  was  applied.  In  the  case  at  bar,  the 
good  faith  of  the  holder  w^s  more  than  doubtful,  the 
value  he  claimed  to  have  parted  with  was  found,  after 
the  expiration  of  three  years,  to  be  still  in  his  posses- 
sion, and  the  written  testimony  showed  that  he  did  not 
receive  the  draft  as  owner,  but  that  he  was  directed  to 
collect  the  money  and  hold  it  for  the  drawer.  The  rule 
above  laid  down  is  founded  on  equity  and  correct 
principle,  and  may  be  said  to  be  elementary  law.  It  is 
of  daily  application  in  cases  of  the  more  familiar  form 
of  negotiable  paper,  promissory  notes;  and  the  mis- 
take that  was  committed  was  due,  no  doubt,  to  the 
hurry  of  the  trial  at  one  of  the  most  crowded  terms  of 
the  court.  The  acceptor  of  a  bill  is  the  same  as  the 
maker  of  a  note ;  and  the  drawer  the  same  as  the  in- 
dorser.  Now,  if  A.  induce  B.  to  deliver  him  merchan- 
dise on  his  promise  to  give  him  at  a  future  time  C.'s 
note,  and  then,  by  a  false  and  fraudulent  representa- 
tion that  he  is  just  then  sending  to  C.'s  store  goods, 
which,  in  fact,  he  sends  and  sells  elsewhere,  induces 
C.  to  make  his  note,  and  then  indorses  it  to  B,,  it  is 
very  evident  that  B.  ha^  trusted  nothing  bat  A.' sword, 
and  that  C.  is  not  bound,  because  B.  parted  with  noth- 
ing on  C.'s  promise  which  was  not  then  in  existence, 
and  B.  is  no  worse  oflf  than  if  C.  had  declined  to  give 
A.  his  note.  Such  has  always  been  the  law ;  and  it 
simply  means  that  Peter  shall  not  be  robbed  to  pay 
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Paul,  in  cases  where  Peter  has  not  induced  Paul  to 
give  credit  on  his  name.  The  rule  of  law  that  there  is 
no  obligation  without  consideration,  is  essentially  the 
same  resx)ecting  notes  or  bills  as  any  other  form  of 
promise.  And,  if,  in  the  case  of  a  bonajlde  holder,  in 
the  course  of  trade,  for  value  given  on  the  fkith  of  E.'s 
note  or  acceptance,  the  law,  to  protect  such  holder 
from  E.'s  contradicting  the  words  "value  received," 
written  above  his  promise,  assumes  a  consideration  to 
exist,  it  is  for  the  reason  that  such  holder  has  been  in- 
duced to  give  value  on  the  faith  of  E.'s  written  promise 
as  maker  or  acceptor,  which  the  holder  had  before  him 
when  he  gave  such  value.  If  Philbrick  ever  parted 
with  any  value,  he  did  not  part  with  it  on  the  faith  of 
the  acceptance  ;  and  no  case  could  come  more  clearly 
within  the  authority  cited  and  the  principle  therein 
confirmed,  that  the  present  one. 

II.  The  court  erred  in  refusing  to  submit  the  case 
to  the  jury.  The  answer  distinctly  put  in  issue  plain- 
tiff's title  to  the  draft ;  and  whether  he  ever  parted 
with  value  for  it  or  owned  it,  was  a  question  purely  of 
fact  and  belonged  to  the  jury  to  determine.  The  very 
letter  which  conveyed  the  draft  showed  that  Philbrick 
did  not  own  the  draft,  but  was  merely  an  agent  to 
collect  the  proceeds  and  hold  them  for  the  benefit  of 
another.  This  evidence  overthrew  the  naked  presump- 
tion arising  from  possession,  since  it  defined  the  pos- 
session to  be  for  the  benefit  of  another  than  PhUbrick. 
This  letter  was  the  only  unbiassed  testimony  on  the 
question  of  ownership.  It  was,  moreover,  the  only 
direct  testimony  upon  this  point ;  for  defendant's  coun- 
sel, guided  in  his  examination  of  the  plaintiff  by  the 
light  of  a  former  trial  of  the  case,  distinctly  avoided 
asking  the  plaintiff  whether  he  ever  gave  any  consid- 
eration, and  confined  his  inquiry  to  the  time  at  which 
the  plaintiff  claimed  that  the  consideration  passed,  if 
it  passed  at  alL    If  it  be  admitted,  for  the  sake  of 
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at;^meiit,  that  any  greater  fome  than  this  can  be  given 
to  the  plaintiff's  testimony,  the  qaestion  of  his  paying 
Talue,  ot  his  being  any  more  than  the  mere  agent  of  a 
man  who  had  no  claim,  on  account  of  his  fraud  and 
total  lack  of  consideration,  was  a  qaestion  for  the  jary. 
No  such  letter  as  Beqnelme's  was  ever  heard  of  in  a 
tntnsaction  sach  as  Philbrick  claims  ;  and  this  letter 
wonld  have  been  conclusive  with  a  jury  of  business 
men,  accnstomed  to  deal  with  facts  and  with  the  ordi- 
nary and  natural  course  of  commercial  occurrences. 
The  force  of  this  letter  was  Increased  by  Philbrick's 
refusal  to  state  whether  he  demanded  or  got  any  ex- 
planation of  it ;  by  the  fact  that  he  never  pai-ted  with 
the  vessel  at  all ;  and  by  the  further  fact  that,  although 
the  draft  was  payable  sixty  days  c^ier  sight,  Philbrick 
held  it  for  two  weeks  before  he  forwarded  it  for  accept- 
ance, thus  losing  the  interest  on  ten  thousand  dollars 
tor  that  time,  if  the  draft  had  been  his,  and  postponing, 
for  that  length  of  time,  its  maturity. 

III.  It  was  error  in  the  court  to  reject  the  testimony 
proposed  to  be  got  from  the  plaintiff,  of  his  previous 
sworn  declarations,  that  there  never  was  any  real  de- 
livery of  the  vessel  or  any  consideration  given  by  htm. 
The  objection  that  the  plaintiff  was  defendant's  witness 
is  an  erroneous  assumption  of  fact  and  of  law.     The 
rules  of  evidence  preventing  the  contradiction  of  one's 
own  witness,  were  iramed  when  parties  were  not  al- 
lowed to  testify,  and  can  have  no  application  to  an  s 
verse  party  called  as  a  witness.    The  reasons  of  i 
role  are,  that  it  is  not  fair  to  a  third  person,  who  1: 
no  personal  interest  in  a  controversy,  to  call  him  ai 
witness  on  the  presumption  that  he  is  in  your  favi 
and  then  seek  to  contradict  him  ;  and,  further,  that 
might  lead  to  the  corruption  of  testimony,  by  allowi 
one  to  introduce  another  to  testify  in  his  favor  and, 
the  latter  afterwards  testified  according  to  his  oath, 
contradict  him  by  his  previous  statements  of  what 
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would  swear  to.  Cessante  ratione  legiSy  cessat  ipsa  lex. 
A  party  is,  of  necessity,  his  own  witness,  and  never 
can  be  anything  else,  and  never  can  be  presumed, 
either  on  or  oflf  the  stand,  to  make  any  statement 
against  his  o^n  interest,  unless  true.  The  general 
sense  both  of  the  bench  and  bar  is,  that  an  adverse  party 
on  the  stand  is  always  to  be  treated  as  an  adverse  wit- 
ness, because  he  is,  of  necessity,  the  most  adverse  of 
all  witnesses,  and  the  rules  of  cross-examination  apply. 

IV.  It  was  error  in  the  court  to  exclude  the  sworn 
declarations  of  plaintiflT,  previously  made,  by  which 
defendants  sought  to  prove  that  the  vessel  in  question 
was  never  delivered  by  the  plaintiff  to  Requelme,  the 
drawer,  and  no  consideration  passed  between  them. 
The  court  had  previously  ruled,  when  refusing  to  al- 
low defendants  to  prove  these  declarations  by  the  plain- 
tiff himself,  that  it  would  allow  proof  of  these  declar- 
ations afterwards,  but  refused  when  they  were  offered. 

V.  It  was  error  on  the  part  of  the  court  to  prevent 
the  introduction  of  the  testimony  showing  fraud  against 
the  defendants,  saying  that  it  would  assume  it.  The 
testimony  being  admissible,  the  defendants  had  a  right 
to  it ;  because,  from  the  peculiarity  of  the  facts  in  this 
case,  it  had  a  very  important  bearing  on  the  question 
of  Philbrick's  ownership  of  the  draft. 

By  the  Court. — ^Fbeedmait,  J. — In  excluding  de- 
fendants' proposed  evidence  as  to  fraud  by  the  draw- 
ers upon  them,  by  means  of  which  they  were  induced 
to  accept  the  draft,  and  as  to  a  failure  of  consideration 
between  them  and  the  drawers,  the  learned  judge  who 
presided  at  the  trial  clearly  erred.  He  probably  as- 
sumed that  plaintiff  had  suflBciently  shown  himself  to 
be  a  bona  fide  holder  of  commercial  paper  for  valne 
paid  on  the  faith  thereof.  But  such  was  not  the  fact 
The  sale  of  the  steamer  Ruby  being  a  transaction  be- 
tween the  plaintiff  and  M.  Requelme  individually,  the 
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plaintiff,  under  the  direction  of  the  firm  of  M.  Re- 
qnelme  &  Co.,  contained  in  the  letter  accompanying 
the  draft,  to  collect  the  same  and  hold  the  proceeds 
subject  to  the  order  of  M.  Requelme,  and  in  the  ab- 
sence of  proof  showing  an  appropriation  by  M. 
Requelme  of  the  said  proceeds  to  plaintiff's  use,  ap- 
peared, so  far  as  the  evidence  went,  in  the  character 
of  a  mere  naked  holder  possessing  authority  to  collect 
for  the  benefit  of  the  true  owner ;  especially  as  the  court 
had,  at  an  early  stage  of  the  trial,  excluded  as  unne- 
cessary the  proof  offered  by  plaintiff  to  establish 
actual  ownership,  and  had  ruled  proof  of  possession 
to  be  suflicient. 

Even  upon  plaintiff's  theory,  however,  that  he  took 
the  draft  before  acceptance,  for  the  debt  of  M.  Re- 
quelme, the  evidence  was  admissible.  In  such  case, 
and  as  the  evidence  then  stood,  plaintiff  took  the  un- 
accepted draft  on  account  of  an  antecedent  debt  with- 
out parting  with  any  value  upon  the  faith  of  either  the 
draft  or  its  acceptance,  and  defendants  were  not  pre- 
cluded from  showing  that  their  subsequent  acceptance 
was  procured  wholly  by  the  fraud- of  the  drawers,  and 
was,  in  point  of  fact,  wholly  without  consideration, 
That  was  one  of  the  very  issues  raised  by  the  answer, 
and,  if  established,  as  we  must  assume  it  would  have 
been  but  for  such  erroneous  exclusion,  would  have 
cast  the  burden  of  proof  upon  the  plaintiff  to  establish 
that  he  was  an  innocent  actual  owner  and  holder  of  the 
draft  for  value  paid  on  the  faith  of  its  acceptance. 

A  8  against  the  holder  of  a  draft,  the  acceptor,  as  a 
general  rule,  stands  in  the  same  position  as  the  maker 
of  a  promissory  note,  and  the  drawer  the  same  as  the 
indorser.  By  his  acceptance  the  acceptor  admits  that 
lie  has  funds  of  the  drawer  in  his  hands  to  pay  it.  He 
is,  in  such  case,  regarded  as  the  principal,  and  the 
drawer  as  his  surety,  and  the  accepted  draft  imports 
a  debt  due  from  the  acceptor  to  the  drawer,  which  is 
VOL.  n.— 25. 
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assigned  to  the  payee.  The  instrument,  being  one  of 
those  which,  on  account  of  their  n^otiable  quality 
and  universal  convenience  in  mercantile  affairs,  are 
specially  favored  by  the  law,  if  A.,  in  the  course  of 
trade,  parts  with  value  on  the  faith  of  B/s  acceptance, 
the  law,  to  protect  A.  as  an  innocent  holder  for  a  val- 
uable consideration,  against  B.'s  contradicting  the 
words  **  value  received,''  vmtten  above  his  promise, 
presumes  a  consideration  to  exist,  and  B.  will  not  be 
permitted  to  overthrow  such  presumption  by  actual 
proof  to  the  contrary. 

But  this  rule  applies  only  to  a  bond  fide  holder  for 
a  valuable  consideration,  and  the  doctrine  as  to  what 
constitutes  a  person,  such  bona  fide  holder  for  value 
again  varies  in  cases  presenting  a  wide  and  marked 
distinction. 

Thus,  in  Cole  v.  Saulpaugh  (48  Barb.  104),  and 
Schepp  V.  Carpenter  (49  Id.  542),  the  holder  of  an  ac- 
commodation note,  which  had  been  given  by  the  maker 
without  restriction  as  to  the  manner  in  which  it  should 
be  used  by  the  payee,  was  held  to  be  a  bona  fide  holder 
for  value  as  against  the  maker^  notwithstanding  it  ap- 
ped-red  that  he  took  it  for  an  antecedent  debt  and  with 
notice  of  its  character  as  accommodation  paper.  These 
decisions  are  based  upon  the  fact  that  the  payee,  not 
being  limited  or  restricted  as  to  the  manner  of  its  use, 
had  a  riffM  to  apply  it  to  the  payment  or  security  of 
an  antecedent  debt,  or  to  sustain  bis  credit  with  it  in 
any  other  way. 

So,  in  the  absence  of  fraud,  an  acceptance  has  been 
held  to  involve  a  consideration,  inasmuch  as  it  delays 
the  holder's  resort  to  the  drawer,  which  he  might  have 
immediately  in  case  of  non-acceptance ;  and  for  the 
same  reason  a  subsequent  acceptance  before  maturity 
and  for  the  accommodation  of  the  drawer  has  been 
held  to  enure  to  the  benefit  of  the  holder  who  dis- 
counted the  draft  before  acceptance,  in  the  expectation. 
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justified  by  a  previous  course  of  dealing,  that  it  would 
be  so  accepted  (Mechanics'  Bank  v.  Livingston,  33 
Barb.  458.) 

But  where  the  acceptance  is  not  only  without  con- 
sideration in  fact,  but,  in  addition,  has  been  procured 
by  means  of  a  fraud  practiced  upon  the  acceptor,  an 
entirely  different  rule  prevails.  Here,  the  mere  taking 
of  the  draft  on  account  of  an  antecedent  debt,  without 
giving  up  or  surrendering  something  of  value  on  the 
faith  of  its  acceptance,  is  not  enough  to  constitute  the 
holder  a  bona  fide  holder  for  value  as  against  the 
acceptor.  The  doctrine  of  Swift  x.  Tyson,  16  Peters^ 
has  not  been  followed  in  this  State.  On  the  con- 
trary, our  courts  held  at  quite  an  early  day  that 
the  receipt  of  commercial  paper,  fraudulently  put  in 
Marculation  or  diverted  from  tie  purpose  for  which  it 
was  originaHy  issued,  merely  as  payment  or  security 
for  a  precedent  debt,  no  new  credit  or  other  thing  of 
l^al  value  being  given  on  the  faith  thereof,  and  no 
security  being  relinquished  or  discharged,  nor  any  new 
responsibility  incurred  on  the  credit  thereof,  is  not 
parting  with  value,  such  as  to  enable  the  holder  to 
enforce  such  commercial  paper  against  an  accommo-  ' 
dation  party,  or  to  hold  it  against  the  true  owner,  or  to 
hold  it  free  of  equities  existing  upon  it  against  the 
transferrer  at  the  time  of  the  transfer. 

This  rule  has  been  firmly  maintained,  both  at  law 
and  in  equity,  by  a  long  and  uninterrupted  series  of 
adjudications,  and  is  beyond  question  the  settled  law  of 
this  State  (Coddington  v.  Bay,  20  Johns.  637  ;  aflSrming 
S.  C,  6  Johns.  Ch.  54 ;  Stalker  v.  McDonald,  6  MUy 
93  ;  Wardell  v.  Howell,  9  Wend.  170 ;  Rosa  v.  Brother- 
son,  10  Id.  86;  Hart  v.  Palmer,  12  Id.  523;  Ontario 
Bank  v.  Worthington,  12  Id.  593  ;  Payne  v.  Cutler,  13 
Id.  605 ;  Morton  v.  Rqgers,  14  Id.  576 ;  Commercial 
Bank  v.  Sorton,  1  Bill,  501 ;  Manhattan  Co.  v.  Rey- 
nolds, 2  Id.  140 ;  Scott  v.  Betts,  Bill  <fe  D.  Supp.  363 ; 
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Elliott  V.  Dudley,  19  Barb.  326  ;  Francla  v.  Joseph,  3 
Bdw.  Ch.  183 ;  Clark  t).  Ely,  2  Saiidf.  Ch.  168 ;  Pur- 
niss  V.  Gilchrist,  1  Sandf.  53 ;  Stewart  v.  Small,  2 
Barli.  669 ;  Mickles  t?.  Colvin,  4  Id.  304 ;  Spear  %. 
Myers,  6  /ef.  446 ;  Clark  t).  Gallagher,  20  Bovi.  308 ; 
•Farrington  t>.  Frankfort  Bank,  31  Barb.  183 ;  Prentiss «. 
Graves,  33  Id.  621 ;  Cardwell  x.  Hicks,  37  7^.  458 ;  West 
n.  American  Exchange  Bank,  44  lb.  175 ;  Crandall  «. 
Vickery,  45  Id.  166 ;  McBride  n.  Farmers'  Bank,  26 
N.  Y.  450  ;  Lawrence  v.  Clark,  36  iV^.  Y.  128). 

It  is  only  where  a  creditor  receives  a  negotiable 
paper  fraudulently  put  in  circulation  or  diverted  from 
its  purpose  in  good  faith,  and  in  actual  satisfaction  and 
discharge  of  a  prior  indebtedness,  so  that,  unless  snch 
paper  is  available  in  his  hands,  he  loses  the  demand, 
that  this  is  considered  as  parting  with  value.  In  such 
case  the  actual  discharge  of  the  personal  responsibility 
of  the  debtor  is  equivalent  to  parting  with  securities  or 
to  paying  money.  The  extinction  of  a  l^al  demand 
.  in  its  original  form  is,  however,  to  be  proved  affirma- 
tively ;  and  the  question  whether  the  party  is  a  holder 
for  value,  so  as  to  displace  in  his  favor  any  right  or 
equity  of  prior  parties,  depends  upon  the  fact  being 
established  of  an  intended  and  actual  extinguishment 
(N.  Y.  Exchange  Co.  n.  De  Wolf,  3  Bosw.  86,  and  au- 
thorities there  cited). 

Time  and  space  do  not  x)ermit  me  to  make  a  more 
extended  reference  to  the  authorities  cited  than  I  have 
done,  and  J*  will  conclude,  therefore,  by  calling  atten- 
tion yet  to  the  following  decisions  of  a  comparatively 
'  recent  date,  which  deserve  to  be  carefully  noted : 

In  McBride  7).  Farmer's  Bank,  26  N.  Y.  460,  and 
Commercial  Bank  of  Clyde  v.  Marine  Bank,  6  AW.  Pr. 
iV.  >^.  33  ;  S.  C,  3  Keyes,  337,  it  was  held  that  a  bank 
does  not  become  a  purchaser  for  value  of  demands  re- 
mitted to  it  for  collection,  by  reason  of  its  having  a 
balance  against  the  remitting  bank,  for  which  it  has 
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refrained  from  drawing,  and  of  its  having  discounted 
notes  for  the  latter  upon  its  indorsement,  in  reliance 
npon  a  course  of  dealings  between  the  banks  to  collect 
notes  for  each  other,  each  keeping  an  open  account  of 
said  collections,  treating  all  tie  paper  sent  for  collec- 
tion as  the  property  of  the  other,  and  drawing  for 
balances  at  pleasure. 

In  Bright  v.  Judson,  47  Ba/rb.  29,  it  was  expressly 
decided  that  fraudulent  representations  by  which  one 
is  induced  to  accept  a  bill,  are  a  bar  to  a  recovery 
thereon  by  a  holder  who  took  the  bill  in  payment  of  an 
antecedent  debt  without  surrendering  something  of 
value  upon  the  faith  of  such  acceptance. 

And  in  the  Farmers'  and  Mechanics'  Bank  v. 
Empire  Stone  Dressing  Company,  5  Bosw.  289,  the 
decision  was  that  to  entitle  one  to  enforce  an  acceptance, 
whicb  is  otherwise  invalid  (whether  for  want  of  power 
in  the  agent  who  wrote  the  acceptance  to  bind  his 
principal,  as  in  that  case,  or  for  fraud  practiced  by  the 
drawer  upoi!i  the  acceptor,  as  in  the  case  at  bar,  makes 
no  diflference),  on  the  ground  that  he  is  a  bona  fide 
holder  for  value,  it  must  apppar  that  he  parted  with 
value  upon  the  faith  of  such  acceptance.  He  may  be 
a  bona  fide  holder  of  the  bill  for  value  paid  therefor, 
and  be  entitled  to  enforce  it  against  every  other  party 
thereto,  and  yet  have  no  right  to  recover  on  such 
acceptance. 

In  view  of  the  authorities  referred  to  it  is  entirely 
dear  that  defendants  had  an  unquestionable  right  to 
prove  the  facts  embrecei  in  the  two  offers  made,  and 
that  the  exclusion  of  their  proposed  evidence  consti- 
tuted error. 

Defendants'  exceptions  to  such  exclusion  of  their 
evidence,  and  to  the  direction  of  a  verdict  against  them 
must,  therefore,  be  sustained,  and  the  verdict  must  be 
set  aside  and  a  new  trial  ordered,  with  costs  to  defend' 
ants  to  abide  the  event. 
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THOMAS  A.  YOUNG,  Plaintiff  and  Respondekt, 
V.  THE  WESTERN  UNION  TELEGRAPH  COM- 
PANY, Defendant  and  Appellant. 

TbLBGBAFH  COMPAHIBS. 

1.  Printed  OandUUms, 
a.  Where  there  is  contained  on  the  blank  on  which  the  measagt 
is  written,  and  above  the  message,  a  printed  cknse  that  all 
mesages  are  taken  subject  to  the  terms  thereon  printed,  and 
also  a  printed  request  to  send  the  message  subject  to  such 
terms,  stating  the  same  to  be  agreed  to,  the  terms  so  printed 
became  a  part  of  the  contract  betwen  the  sender  and  the 
company,  and  are  valid  and  binding  on  the  sender. 
h  Clm96  providing  that  the  company  tnll  not  le  UMe  vhere  tk 
claim  ia  not  presented  in  writing  itnthin  a  certain  time, 

1.  The  words  ^^ presented  in  wriing'*'*  mean  that  the  claim 
shall  be  delivered  to  and  left  with  a  proper  authorifed 
official. 

Before    Baeboue,    Ch.    J.,    Feeedman  and    Sedg- 
wick, J  J. 

Dwided  May  4, 1873. 


This  action  was  brought  to  recover  damages  sus- 
tained by  the  plaintiff  through  the  erroneous  trans- 
mission of  a  telegram  sent  by  him  over  the  defendant's 
telegraphic  line. 

The  message  was  written  by  the  plaintiff  on  one  of 
the  blanks  of  the  defendant,  which  had  printed  upon 
it  above  the  message  the  following  clauses,  amongst 
others : 

"The  Western  Union  Telegraph  Compant. 

'*  All  messages  taken  by  this  company  subject  to 
the  following  terms : 
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"The  company  will  not  be  liable  for  damages  in 
any  case  where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  sending  the  message. 
**0.  H.  Palmer,  J.  H.  Wade, 

'  *  Secretary.  President 

"  Send  following  message  subject  to  the  above  terms, 
which  are  agreed  to.'' 

The  plaintiff,  to  show  that  he  had  complied  with  the 
above  stipulation  as  to  the  presentment  of  his  claim, 
proved  that  his  attorney  within  the  sixty  days  made 
out  in  writing  a  statement  showing  the  loss  the  plain- 
tiff had  sustained ;  that  the  attorney  took  this  state- 
ment to  the  office  of  the  defendant ;  that  he  stated  his 
business  and  exhibited  this  paper  to  a  person  in  that 
office,  whom  he  supposed  to  be  an  operator,  that  this 
person  '*  took  the  paper,  looked  at  it,  handed  it  back, 
and  told  him  he  had  nothing  to  do  with  it,  and  knew 
nothing  about  it  and  referred  him  up  stairs  to  some  of 
the  officers ;  '*  that  the  attorney  went  up  stairs  and  asked 
for  the  treasurer,  who  was  absent,  and  farther  asked 
for  Mr.  Wade,  who  on  the  paper  that  contained  the 
despatch  was  named  as  president  of  the  defendant, 
and  was  told  that  he  was  out  of  town ;  that  the  attorney 
then  left  the  office,  taking  with  him  the  written  state- 
ment ;  that  the  attorney,  after  the  sixty  days  had  ended, 
made  in  writing  another  statement  of  the  claim,  which 
he  left  with  the  company. 

Lowrey  &  Soren^  attorneys,  and  Oeorge  H.  Soren^ 
of  counsel  for  appellant,  argued : — I.  The  judgment 
should  be  reversed,  for  the  erroneous  rulings  and  in- 
structions in  regard  to  the  presentment  of  the  claim  for 
damages.  If  the  plaintiffs'  claim  was  not  presented  to 
the  defendant  in  writing,  within  sixty  days  after  send- 
ing the  message,  the  plaintiffs  could  not  maintain  their 
action. 

(1.)  The  requirement  of  such  a  presentation,  that  is 
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to  say,  in  writing,  and  within  a  Bi)ecific  limit  of  time, 
was  a  reasonable  one,  which  the  defendant  was  entitled 
to  make.  Such  a  requirement  is  very  famUiar  in  poli- 
cies of  insurance,  and  has  always  been  held  valid  and 
binding  on  the  insured.  "  We  are  not  aware  that  any 
doubt  has  been  entertained  of  the  validity  of  a  stipula- 
tion in  a  policy  of  insurance  that  notice  shall  be  given 
of  a  loss  within  a  limited  time  ;  such  a  provision  is  a 
condition  precedent'*  (Patrick  v.  Insurance  Co.,  43 
iT.  jff.  622 ;  Repley  v.  Mtnsi  Insurance  Co.,  30  If.  T. 
136,  and  cases  cited;  Cray  v.  Hartford  Insurance 
Co.,  1  Blaichf.  280 ;  Amesbury  v.  Bowditch  Insurance 
Co.,  6  Oray^  603;  Roach  v.  New  York  and  Erie  In- 
surance Co.,  30  N.  K  548 ;  Inland  Insurance  Co.  «. 
Staufler,  9  Casey ^  397 ;  and  see  Bumstead  v.  Dividend 
Insurance  Co.,  2  Kern.  91). 

(2.)  In  this  case,  the  requirement  was  expressly 
agreed  to  by  the  plaintiffs,  when  they  signed  and  de- 
livered their  message,  written  on  the  company's  blank, 
containing  the  condition  (Wolf  t?.  W.  Union  Insurance 
Co.,  62  Penn.  87;  Lewis  v.  Gr.  Western  Railroad  Co., 
6  B.  &  N.  67).  These  cases,  and  especially  the  first 
of  them,  expressly  hold,  that  in  just  such  a  case  as  this, 
the  condition  is  binding  on  the  plaintiff^  and  perform- 
ance of  it  is  a  condition  precedent  to  his  recovery. 

(3.)  The  reasons  upon  which  such  a  provision  is  up- 
held in  insurance  cases,  apply  with  even  greater  force 
in  telegraph  cases.  *'The  clause  contemplates  a  lo83 
about  which  a  controversy  may  arise  between  the  in- 
sured and  the  company,  and  in  respect  to  which  the 
right  to  indemnity  may  be  denied.  The  object  was 
not  to  foreclose  it  and  prevent. a  resort  to  the  proper 
tribunal,  but  to  compel  a  speedy  resort,  and  a  termin- 
ation of  the  controversy,  ^diile  the  facts  were  fresh  in 
the  recollection  of  the  parties  and  witnesses,  and  the 
proofs  accessible"  (per  Nelson,  J., •Cray  v.  Hartford 
Insurance  Co.,  1  Blatchf.  280).    There  was  no  perform- 
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ance  of  this  condition  by  the  plaintiffs.  Senders,  by 
writing  their  messages  on  blanks  of  the  telegraph  com- 
panies under  their  printed  headings,  assent  to  the  rules 
and  conditions  contained  in  them,  and  the  senders 
and  the  telegraph  company  thereby  contract  together, 
on  those  terms  and  conditions  (Breese  v.  U.  S.  Tel.  Co., 
45  Barb,  274;  lately  affirmed  in  commission  of  aj)- 
peals.  Lewis  v.  Great  W.  Ins.  Co.,  5  H,  &  N.  867; 
Bryant  7>.  Tel.  Co.  1  Daly,  578 ;  Wolf  v.  W.  Un.  Tel. 
Co.,  62  Penn.  87 ;  Sweatland  v.  HI.  and  Miss.  Tel.  Co., 
27  Iowa,  447 ;  Wann  v.  Tel.  Co.,  37  Mo.  472  ;  Ellis  v. 
Am.  Tel.  Co.,  13  Allen,  226  ;  W.  Un.  Tel.  Co.  v.  Carew, 
15  Mich.  525 ;  Gildersleeve  v.  U.  S.  Tel..  Co.,  29  Md. 
232 ;  Camp  tj.  Tel.  Co.,  1  Mete.  {Ky.)  164  ;  Leonard  v. 
N.  Y.  Tel.  Co.,  44  N.  T.  544).  Notice  to  the  corpora- 
tion in  such  a  matter  as  this,  could  no  more  be  given 
through  an  operator,  than  through  a  message  boy. 
"  Proof  of  the  mere  existence  of  a  relation  of  agency  to 
a  corporation,  establishes  an  agency  no  farther  than  is 
necessary  for  the  discharge  of  the  duties  ordinarily  be- 
longing to  it  (2  Oreenl.  Ev.  §  64  a).  **  The  knowledge 
of  a  mere  agent,  unauthorized  to  represent  the  company 
beyond  the  specific  powers  committed  to  him,  cannot 
be  the  ground  of  an  estoppel  in  a  matter  unconnected 
with  the  exercise  of  his  powers.  This  can  only  take 
place  when  the  knowledge  .  .  comes  home  to  those 
officers  who  exercise  the  corporate  powers  of  the  com- 
pany, or  to  an  agent  whose  powers  relate  to  the  very 
subject  out  of  which  the  estoppel  arises"  (Mitchell  7). 
Lycoming  Insurance  Co  ,  51  Penn.  411).  In  that  case, 
it  was  held  that  the  agent  of  an  insurance  company, 
whose  duty  it  was  to  make  surveys,  receive  applications 
for  insurance,  approve  assessments  and  receive  assess- 
ments, was  not  authorized  to  accej)t  notice  of  over  insu- 
rance. **  We  know  that  ordinarily,  notice  to  a  director 
of  an  incorporated  company  is  not  notice  to  the  com- 
pany, and  for  the  best  reason,  that  directors  are  usually 
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but  consulting  managers,  not  executive  agents"  (Inland 
Insurance  Co.  v.  StauflFer,  33  Penn.  403).  Even  in  re- 
spect to  the  i)ower  of  the  president  of  an  insurance 
company  to  make  insurances,  "  itis  incumbent  on  the 
complainants  to  offer  competent  and  sufficient  evidence 
of  his  authority  to  bind  the  company''  (Commercial 
Ins.  Co.  V.  Union  Ins.  Co.,  19  Sato.  U.  S.  322). 

M.  K.  W.  JoneSj  attorney,  and  of  counsel  for  res- 
pondent, argued : — I.  That  the  printed  heading  under 
which  the  telegram  was  written,  did  not,  in  the  absence 
of  proof  that  it  was  seen  and  assented  to  by  plain- 
tiffs^  constitute  part  of  the  contract  between  them  and 
the  defendant ;  and  in  holding  that  it  did,  the  judge  at 
the  trial  term  erred  against  the  plaintiffs  (Hollister  %. 
Nowlen,  19  Wend.  234 ;  Judson  t?.  Western  Kailroad 
Co.,  6  Alien  \Mass.\  486  ;  Judflon  n.  Western  Kailroad 
Co.,  11  CusTi.  \Mass.'\  97).  The  objection  that  defend- 
ant was  not  notified  in  writing  of  plaintiff's  claim, 
within  sixty  days  after  the  sending  of  the  message,  may 
be  met  with  several  answers. 

(1.)  The  printed  statement  on  the  blank  that  the 
company  would  not  be  liable  for  damages  in  any  case 
where  the  claim  was  not  presented  in  writing  within 
sixty  days,''  &c.,  is  not  shown  to  have  been  seen  or 
assented  to  by  plaintiff s^  and  the  court  erred  in  ruling 
that  the  same  constituted  part  of  their  contract  with  the 
defendant  (Hollister  v.  Nowlen,  19  Wend.  234  ;  Judson 
V.  Western  Railroad  Corporation,  6  AUen  \Mass.'\  486, 
11  Cush.  \Mass.'\  97. 

(2.)  Defendant  could  not  limit  its  liability  by  speci- 
fying in  a  mere  notice,  printed  in  its  blanks,  that  it 
would  not  be  liable  for  any  loss  unless  the  claim  there- 
for should  be  presented  in  a  given  time  (Southern  Ex- 
press Co.  V.  Caperton,  44  AjLa.  101). 

(3.)  To  permit  such  a  limitation  of  liability  for  acta 
of  negligence,  would  not  only  be  against  public  policy, 
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but  wonld  be  to  authorize  telegraph  companies  to  adopt 
their  own  statutes  of  limitation,  and  thus  usurp  legisla- 
tive x)owers. 

(4.)  Such  a  limitation  would  be  unreas6nable.  In 
many  cases  it  could  not  be  ascertained,  within  sixty 
days  after  the  sending  of  a  message,  what  or  whether 
any  damage  had  resulted  from  an  error  in  its  trans- 
mission. 

(5.)  The  printed  notification  at  the  head  of  the  blank 
cannot  be  claimed  as  binding,  on  the  ground  that  is  a 
recital  of  the  company's  "rules  and  regulations.'* 
Had  the  company  the  power  to  adopt  such  * '  rules  and 
regulations,"  as  are  there  set  forth  ;  there  is  no  proof 
that  any  such  ever  were  adopted  by  the  defendant. 

(6.)  If  the  judge  was  right  in  holding  that  the  con- 
tract between  the  parties  required  written  notice  of  the 
plaintiff's  claim,  within  sixty  days,  the  requirement 
was  substantially  complied  with. 

(7.)  The  witness  who  gave  the  written  notice  within 
sixty  days  inquired  at  defendant' S  office  for  Mr.  J.  H, 
Wade,  whose  name  appeared  on  the  printed  heading 
to  defendant's  blanks  as  president  of  the  company,  and 
on  whom  it  was  sought  to  serve  the  notice.  It  appears, 
by  testimony  offered  on  behalf  of  defendant,  that  J.  H. 
Wade  was  not,  in  point  of  fact,  president  of  the  com- 
pany at  that  time,  and  was  absent  in  Ohio. 

By  the  Court. — Sedgwick,  J. — ^The  case  of  Breese 
V.  The  United  States  Telegraph  Company,  decided 
in  the  supreme  court  (45  Barb.  274)  and  in  the  com- 
mission of  appeals  settles  the  law  to  be,  that  the  matter 
printed  on  the  blank  above  the  message  which  the 
plaintiffs  required  the  company  to  send,  and  which  was 
signed  by  one  of  the  plaintiffs,  forms  a  part  of  a  con- 
tract between  the  parties.  The  opinion  delivered  in 
the  commission  of  appeals  in  Breese  v.  The  United 
States  Telegraph  Company,  is  not  in  the  reports,  but  a 
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printed  copy  of  it  was  handed  to  the  court  in  this  case 
by  the  appellant's  counsel. 

By  that  contract  it  was  agreed  that  the  company 
will  not  be  liable  for  damages  in  any  case  where  the 
claim  is  not  presented  in  writing  within  sixty  days  after 
sending  the  message.  Bumstead  v.  Dividend  Ins.  Co., 
12  iV.  T.  91 ;  Ames  v.  N.  Y.  Union  Ins:  Co.,  14  Id. 
265  ;  Ripley  v.  The  ^tna  Ins.  Co.,  30  Id.  163  ;  Roach 
V.  The  N.  Y.  &  Erie  Ins.  Co.,  30  Id.  548;  sustain  the 
validity  of  such  a  stipulation. 

The  plaintiff,  to  show  that  he  had  complied  with 
the  stipulation,  proved  that  his  attorney  within  the 
sixty  days  made  out  in  writing  a  statement  showing 
the  loss  the  plaintiffs  had  sustained ;  that  the  attorney 
took  this  statement  to  the  office  of  the  defendant ;  that 
he  stated  his  business  and  exhibited  this  paper  to  a 
person  in  that  office,  whom  he  supposed  to  be  an  oper- 
ator, that  the  person  *'took  the  paper,  looked  at  it, 
handed  it  back,  and  told  him  he  had  nothing  to  do 
with  it,  and  knew  nothing  about  it,  and  referred  him 
up  stairs  to  some  of  the  officials ;''  that  the  attorney 
went  up  stairs  and  asked  for  the  treasurer,  who  was 
absent,  and  further  asked  for  Mr.  Wade,  who,  on  the  pa- 
per that  contained  the  despatch,  was  named  as  president 
of  the  defendant,  and  was  told  that  he  was  out  of  town ; 
that  the  attorney  then  left  the  office,  taking  with  him 
the  written  statement ;  that  the  attorney,  after  the 
sixty  days  had  ended,  made  in  writing  another  state- 
ment of  the  claim  which  he  left  with  the  company. 

The  clause  in  question  is  not  full  in  its  expressions ; 
Yet  there  can  be  no  doubt  of  its  meaning.  To  present, 
has,  among  others,  two  meanings — the  one,  to  exhibit, 
&c.,  and  the  other,  to  give.  This  latter  is  intended  in 
this  case.  To  perform  his  obligation  the  plaintiff  had 
to  deliver  over  to  and  put  under  the  dominion  of  the 
company  the  claim  in  writing  within  sixty  days.  Tl^s 
was  never  done.    The  attorney  never  absolutely  loe^ 
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even  for  a  short  space  of  time,  his  control  of  the  state- 
ment He  stated  his  business  and  exhibited  the  paper 
to  a  man  in  the  office,  he  supposed  to  be  an  operator. 
Evidently  this  was  a  preliminary  to  his  parting  with  it 
finally.  In  response,  the  man,  taking  the  paper  in  his 
hand,  not  to  receive  it,  but  examine  it,  said  he  had 
nothing  to  do  with  it  and  knew  nothing  about  it,  and 
the  attorney  took  the  paper  back.  This  sufficiently 
shows  that  the  plaintiffs  on  this  occasion  did  not  do 
what  had  to  be  done  on  their  part  to  put  the  company 
in  possession  of  the  written  claim.  There  was  no  de- 
livery. 

But  if  they  had  in  the  first  instance,  the  taking  of 
it  back  would  be  sufficient  to  show  that  there  was  no 
presentation  of  the  claim  in  the  meaning  of  the  contract. 
It  would  prevent  the  company  attaining  that  final  pos- 
session of  it  which  is  an  essential  part  of  a  presenta- 
tion under  the  contract. 

It  cannot  be  said  that  if  the  company  once  having 
it,  chose  to  return  it,  the  plaintiffs  might  receive  it. 
If  the  so-called  operator  was  an  agent  of  the  company 
to  receive  such  a  statement  for  the  purpose  of  being ' 
sent  to  the  right  officer  or  department,  he  certainly  was 
not,  and  to  the  knowledge  of  the  plaintiff,  its  agent  to 
return  it. 

And  generally  the  obje<?t  of  the  clause  was  that  the 
company  should  have  in  its  possession  a  written  state- 
ment of  claim.  If  the  plaintiffs  so  act  in  regard  to  the 
written  statement,  that  the  defendant  can  have  none  of 
the  benefits  of  its  possession,  they  do  not  fulfill  the  con- 
tract. 

The  court  charged  that  if  the  jury  believed  the 
&cts  that  have  been  stated  here  to  have  actually  oc- 
curred, then  the  plaintiffs  had  given  the  statement  of 
the  claim  under  the  clause  in  question. 

An  exception  was  taken  to  this,  and  on  this  ground 
the  judgment  must  be  reversed. 
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In  light  of  this  conclasion  it  is  not  of  practical  im- 
portance to  examine  the  other  exceptions  taken  in  the 
case. 

Jndgment  reversed,  new  trial  ordered,  with  costs- 
to  appellant  to  abide  event. 


MART  C.  PORTER,  Executrix  of  the  last  wiil 
OP  Giles  R.  Porter,  Deceased,  Plaintiff  akd 
Respondent,  v.  ELIZA  PARMLY,  DEFENOAirr 
AND  Appellant. 

Chattel  Mobtgagb— Rbfilzno  of. 

0mi»9um  to  r^file^  when  it  mil  not  impair  the  rights  of  the  mortgage* 
1.  When,  after  default  by  the  mortgagor,  an  actaal  change  of  poi- 
Bession  of  the  property  has  taken  place,  or  the  rights  of  the 
parties  have  been  changed  by  some  new  act  or  contract  in  re- 
lation to  the  property,  which  woold  render  a  refiling  an  idle 
ceremony. 
Applieation  of  aboee  principle. 
Where  the  property  mortgaged  consisted  of  hotel  fornitore 
situate  at  the  time  in  a  hotel,  and  the  mortgagor  and 
A.  B.,  as  partners,  carry  on  the  hotel  business  in  that 
hotel,  using,  in  the  •onduot  of  the  business,  the  mort- 
gaged property  as  part  of  the  hotel  equipments,  and, 
after  default  by  the  mortgagor,  the  mortgagee  declared 
he  would  not  trust  the  mortgagor  with  the  property,  and 
thereupon  he,  with  the  consent  of  the  mortgagor,  placed 
the  property  in  the  possession  of  A.  B.  for  him,  bot  did 
not  remove  it  from  the  hotel,  and  it  remained  in  the 
hotel  from  the  date  of  the  mortgage  until  its  sale  under 
the  mortgage,  the  partners  during  the  whole  time  can;- 
ing  on  in  the  hotel  the  hotel  business,  using  in  the  busi- 
ness the  property  as  part  of  the  hotel  equipments,  and 
no  notice  was  posted  about  the  hotel,  nor  any  variatimi 
in  the  mode  of  the  conduct  of  the  business  which  indi- 
cated a  change  of  ownership,  or  of  possession,^ 
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HMj  that  as  against  a  creditor  of  the  mortgagor, 
whose  demand  did  not  ripen  into  a  judgment  nntil  after 
the  expiration  of  one  year  from  the  filing  of  the  mort- 
gage, the  rights  of  the  mortgagee  were  not  prejudiced 
by  the  non-refiling  of  the  mortgage. 
2.  Change  ofpossemon  and  delivery. 

JBeldy  that  there  was  a  sufficient  delivery  and  change  of  pos- 
session to  prima  facie  satisfy  the  statutes  concerning  fraudulent 
conveyances. 
8.  Fraud, 
Although  the  omission  to  refile  does  not,  under  the  above  cir- 
cumstances, prejudice  the  mortgagee's  right,  yet  the  mort- 
gage and  the  whole  transaction  may  be  attacked  for  fraud 
on  the  ground  that  it  was  entered  into  or  carried  out  with 
intent  to  hinder,  delay,  or  defraud  the  mortgagor's  creditors. 
4.  Queetian  of/act. 

This,  however,  is  a  question  of  fact,  and  where,  in  addition  to 
the  above  matters,  it  appears  that  the  mortgage  was  given 
on  a  sale  by  the  mortgagee  to  the  mortgagor  of  the  prop- 
erty for  a  part  of  the  purchase  money,  and  the  referee  does 
not  find  as  matter  of  fact  that  the  transaction  was  entered 
into  or  carried  out  with  a  fraudulent  intent,  and  was  for  that 
reason  fraudulent  against  creditors,  he  is  not  justified  upon 
the  above  facts  ih  adjudging  as  matter  of  law  that  the 
arrangement  entered  into  between  the  parties  upon  default 
was  fraudulent  and  void  against  one  who  was  not  misled 
thereby. 

Before  Monell,  Fbeedmait  and  Cxjbtis,  J  J. 

Decided  Map  4,  1878. 

Appeal  from  judgment  entered  upon  the  report  of 
a  referee. 

The  action  was  brought  by  Giles  W.  Porter  against 
the  defendant  for  the  wrongful  seizure  and  sale  of  -per- 
sonal  property,  the  alleged  property  of  said  Porter. 

The  defendant  interposed  a  general  denial. 

During  the  pendency  of  the  action,  Giles  W.  Porter 
died,  and  the  action  was  continued  by  and  in  the  name 
of  Mary  C.  Porter,  acting  executrix  of  the  last  will  and 
testament  of  said  Giles  W.  Porter,  as  plaintiff. 
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The  issues  were  referred,  by  consent  of  parties,  to  a 
referee  to  hear  and  determine  the  same,  who  found  the 
following  facts  and  conclusions  of  law : 

FACTS. 

First  That  for  some  time  prior  to  June  1, 1850,  the 
defendant  in  this  action  was  the  owner|of  certain  fami- 
ture  then  being  in  a  certain  hotel,  situated  in  the  city 
of  New  York,  known  as  Rathbun's  Hotel ;  such  forni- 
ture  then  being  in  the  possession  of  one  BeDJamin 
Kathbun  and  John  F.  Porter,  who  were  then  conduct- 
ing the  business  of  keeping  said  hotel  as  partners,  and 
such  furniture  being  part  of  the  equipment  of  said 
hotel  and  used  in  conducting  said  business. 

Second.  That  at  some  time  prior  to  the  first  day  of 
June,  1850,  an  agreement  was  made  between  the  de- 
fendant and  the  said  John  F.  Porter,  by  which  the  said 
defendant  sold  to  said  Porter,  and  the  said  Porter  pur- 
chased of  said  defendant  the  said  furniture  above  men- 
tioned for  the  sum  of  eight  thousand  seven  hundred 
and  fifty-seven  doUars  and  four  cents,  the  said  snm  to 
be  secured  to  and  to  be  paid  to  said  defendant  by  the  said 
Porter,  by  executing  and  delivering  to  said  defendant 
the  bond  of  said  Porter  conditioned  for  the  payment  of 
said  sum  on  demand,  and  also  by  a  mortgage  on  said 
furniture,  to  be  executed  by  said  Porter  to  the 
defendant. 

Third.  That  said  agreement  was  carried  out  on  or 
about  June  1,  1850,  by  the  execution  and  delivery  by 
said  John  F.  Porter  of  his  bond  conditioned  for  the 
payment  of  eight  thousand  seven  hundred  and  fifty- 
seven  dollars  and  five  cents  to  the  defendant  on  de- 
mand, with  interest  from  May  1,  1860,  and  by  the  exe- 
cution and  delivery  to  the  defendant  of  a  mortgage  on 
said  furniture,  which  expressed  that  it  was  on  con- 
dition that  the  same  should  be  void  if  said  Porter 
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Bhonld  pay  the  amount  secured  by  said  bond  on  de- 
mand with  interest  as  aforesaid,  and  also  the  sum  of 
fifty -five  hundred'  doUars  on  demand,  with  interest, 
which  mortgage  contained  a  power  of  sale  in  case  of 
de&ult  in  payment,  and  a  provision  that,  until  default, 
said  Porter  was  to  remain  in  i)08session  of  the  property 
therein  described  ;  which  said  bond  and  mortgage  were 
respectively  dated  on  June  1,  1850,  and  which  mort- 
gage was  duly  filed  on  June  15,  1850,  in  the  office  of 
the  register  of  the  city  and  county  of  New  York. 

Fcmrth.  That  on  the  same  day  of  the  execution  of 
said  bond  and  mortgage,  and  also  some  time  in  the 
month  of  April,  1851,  the  amount  mentioned  in  and 
secured  by  said  bond  was  demanded  of  the  said  Porter 
and  i)ayment  thereof  required,  and  possession  of  the 
property  described  in  said  mortgage  was  also  de- 
manded, but  on  neither  of  said  occasions  was  the  amount 
paid.  That  on  one  of  said  occasions  it  was  agreed 
between  the  said  defendant  and  said  Porter  that  the 
said  Rathbun  should  be  and  remain  in  possession  of 
said  proi)erty  for  the  defendant — ^he,  the  defendant, 
stating  on  that  occasion  that  he  would  not  trust  said 
Porter  with  the  property. 

Fifth.  That  said  Benjamin  Bathbun  and  John  F. 
Porter  continued  to  be*  partners  engaged  in  carrying  on 
the  business  of  keeping  said  hotel  from  the  time  of  the 
execution  of  said  mortgage  up  to  the  time  of  the  sale 
under  said  mortgage  hereinafter  mentioned,  and  that 
said  property  so  mortgaged,  continued  to  remain  in 
said  hotel  as  the  equipment  and  famiture  thereof,  and 
to  be  used  in  the  carrying  on  such  partnership  business 
during  the  same  period. 

BiodTi.  That  the  said  mortgage  was  not  refiled  in  the 
office  of  the  register  aforesaid,  within  thirty  days  next 
preceding  the  expiration  of  one  year  from  the  first  fil- 
ing thereof,  but  was  so  refiled  on  July  3, 1851i 

Seoenth.  That  on  July  2,  1851,  the  said  John  P. 
u— 26 


402  PORTER  V.  PARMLY. 


Statement  of  the  Case. 


Porter,  by  his  statement,  made,  signed  and  verified  by 
him,  confessed  a  judgment  in  favor  of  Giles  W.  Porter, 
assignee  of  Porter  &  Ballard,  for  the  sum  of  thirteen 
thousand  and  sixty  dollars  and  eighty-two  cents,  which 
statement  was  filed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  and  a  judgment  was  entered 
thereon  in  the  supreme  court  for  said  amount  on  the 
last  mentioned  day. 

Eighth.  That  on  July  2,  1851,  an  execution  against 
property  was  issued  on  said  judgment,  and  deUvered 
to  the  sheriff  of  the  city  and  county  of  New  York. 
By  virtue  of  which  execution  the  said  sheriff  levied 
upon,  and  afterwards  and  on  July  21,  1851,  sold  at 
public  vendue  to  the  said  Giles  W.  Porter  all  the  right, 
title  and  interest  which  the  said  John  F.  Porter  had  on 
July  2,  1851,  or  at  any  time  afterwards,  of^  in  and  to 
all  the  furniture,  goods  and  chattels  on  the  premises 
known  as  Rathbun's  Hotel  in  Broadway,  in  the  city  of 
New  York,  and  all  interest  in  such  property,  which  tie 
said  sheriff  was  authorized  to  sell,  and  executed  and 
delivered  to  said  Giles  W.  Porter  a  bill  of  sale  there- 
for ;  that  the  price  at  which  the  same  was  sold  was  the 
sum  of  six  thousand  dollars,  but  that  no  money  was 
paid  on  account  thereof — said  amount,  less  sheriffs 
fees,  being  credited  on  the  execution.  That  on  said 
sale  said  right,  title  and  interest,  was  put  up  and  sold 
as  one  lot,  and  not  in  detached  parcels,  and  that  said 
sale  took  place  in  or  upon  some  portion  of  said  hotel 
where  the  property  was  situated,  the  same  being  dis- 
tributed throughout  various  rooms  in  said  hotel  in  the 
customary  places  for  use. 

Ninth.  That  before  said  confession  of  judgment, 
said  Giles  W.  Porter  knew  of  the  existence  of  the 
mortgage  hereinbefore  mentioned. 

Tenth.  That  the  said  defendant  did,  by  an  inslja- 
ment  in  writing  indorsed  on  said  mortgage,  and  bearing 
date  July  1,  1851,  make,  constitute  and  api)oint  Abra- 
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ham  T.  Hillyer  his  true  and  lawful  attorney  for  him, 
and  in  his  name  to  take  possession  of  the  goods  and 
chattels  and  property  mortgaged  and  described  in  said 
mortgage,  and  in  the  inventory  thereuAto  annexed, 
and  to  sell  the  same  by  virtue  of  the  power  of  sale 
therein  contained,  and  to  take  all  proper  ways  and 
means  to  foreclose  ^aid  mortgage  and  collect  the  mon- 
eys due  thereon,  and  confirming  all  he  might  lawfully 
do  by  virtue  thereof;  and  thereupon  said  mortgage,^ 
with  said  instrument  indorsed  thereon,  was  delivered 
to  said  Hillyer.  That  the  said  Hillyer  at  that  time  was 
one  of  the  deputies  of  the  sheriff  of  the  city  and  county 
of  New  York,  and  the  same  who  made  the  sale  on  ex- 
ecution hereinbefore  mentioned. 

Eleventh.  That  no  possession  was  taken  by  said 
Hillyer  under  the  power  indorsed  on  said  mortgage 
until  after  July  2,  1851 ;  but  that  on  some  day  subse- 
quent thereto  he  did  take  possession  under  said  mort- 
gage of  all  the  property  mentioned  in  said  mortgage 
then  in  said  hotel,  and  also  did,  without  authority, 
direction  or  consent  from  the  defendant,  take  posses- 
sion of  other  property  in  said  hotel  not  covered  by  or 
included  in  said  mortgage,  and  on  August  6,  1851,  he 
caused  all  of  said  property  so  taken  possession  of  by 
him  to  be  exposed  for  sale  at  public  auction,  and  the 
said  public  sale  of  said  property  was  commenced  on 
that  day,  and  was  continued  for  some  days  thereafter, 
until  the  whole  of  the  said  property  was  sold.  That 
after  said  sale  said  property  was  removed  by  the  pur- 
chasers, and  the  proceeds  were  received  by  said  Abi-a- 
ham  T.  Hillyer.  That  the  defendant  did  not  in  any 
manner  authorize,  direct  or  ratify  the  sale  by  said  Hill- 
yer of  any  property  other  than  such  as  was  covered  by 
said  mor^ge. 

Twelfth.  That  the  value  of  the  property  mentioned 
in  said  mortgage  and  so  sold  by  the  said  Hillyer  was 
the  sum  of  eleven  thousand  and  eighty-five  dollars  and 
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forty-five  cents^  and  that  the  interest  on  said  sum,  from 
Angnst  16,  1851,  to  the  date  of  this,  my  report,  is  the 
sum  of  fifteen  thousand  three  hundred  and  forty-one 
dollars  and  fifty-two  cents. 

Thirteenth.  That  said  Giles  W.  Porter  departed  this 
life  some  time  in  the  year  1869,  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  probate  by  the 
surrogate  of  the  proper  county,  and  letters  testamen- 
tary issued  thereon  to  the  plaintiff,  the  only  executor 
named  in  said  will  who  qualified. 

And  from  the  said  facts  so  found  by  me,  I  have 
arrived  at  and  do  hereby  report  the  following  as  my 

CONCLUSIONS  OF  LAW, 

Mrst  That  as  at  the  time  the  said  agreement  be- 
tween the  defendant  and  John  F.  Porter  and  Benjamin 
Bathbun,  in  the  fourth  conclusion  of  fact  mentioned 
was  entered  into,  the  said  John  F,  Porter  and  Benja- 
min Rathbun  were  partners,  and  as  the  morfigaged 
property  at  that  time  was  Used  in  carrying  on  such 
partnership  business,  and  as  such  partnership  and 
such  use  of  said  mortgaged  property  continued  after 
such  agreement  was  made,  there  was  not,  in  judgment 
of  law,  an  actual  change  of  i)Ossession  of  the  mortgaged 
property. 

SecoTid.  That  although  payment  of  the  amount  se- 
:  cured  by  said  mortgage  was  demanded  and  refused, 
yet  as  there  was  no  change  of  possession  of  said  mort- 
gaged property,  the  title  to  the  same  was  not  absolute 
at  law  in  the  defendant  after  the  expiration  of  one 
year  from  the  filing  thereof  as  against  the  creditors  of 
John  F.  Porter, 

Third.  That  the  mortgage  executed  by  the  said 
John  F.  Porter  to  the  defendant,  not  having  been  re- 
filed  within  the  thirty  days  next  preceding  the  expira- 
tion of  one  year  from  the  time  of  the  original  S&ig) 
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the  same  ceased  to  be  valid  as  against  the  creditors  of 
John  P.  Porter,  and  was,  on  Jnly  2,  1851,  void,  and 
of  no  eflFect  as  against  Giles  W,  Porter,  assignee  of 
Porter  &  Ballard,  a  creditor  in  whose  fevor  judgment 
was,  on  that  day,  entered  against  John  P.  Porter,  and 
execution  issued  thereon. 

Fourth.  That  although  at  the  time  of  the  sale  to 
Giles  W.  Porter,  upon  the  execution  on  said  judgment, 
the  said  mortgage  was  valid  and  subsisting  as  between 
the  defendant  and  John  F.  Porter,  and  although  said 
sale  was  expressly  made  of  the  right,  title  and  interest 
of  John  P.  Porter  in  the  property,  yet  the  said  Giles 
W.  Porter  was  not,  by  reason  of  his  purchase  on  said 
sale,  estopped  from  setting  up  the  invalidity  of  such 
mortgage  as  against  him. 

Fifth.  That  as  the  mortgage  held  by  the  defendant 
had  ceased  to  be  valid  at  the  time  of  sale  as  against 
Giles  W.  Porter,  he  did,  by  the  sale  to  him  of  the  right, 
title  and  interest  of  John  P.  Porter  in  the  property,  ac- 
quire the  title  to  and  become  the  absolute  owner  of  the 
mortgaged  property  itself,  free  and  clear,  and  dis- 
charged of  any  lien  of  the  defendants'  mortgage. 

Sixth.  That  the  sheriff,  in  making  such  sale,  com- 
plied with  all  the  requirements  of  law  in  relation  to 
sales  of  personal  property  on  execution,  and  that  the 
sale  of  the  right,  title  and  interest,  was  properly  made 
in  one  parcel. 

Seventh.  That  the  defendant  has  no  right  to  object 
to  the  manner  in  which  said  sale  was  made,  or  as  to 
any  of  the  proceedings  connected  therewith. 

Eighth.  That  the  defendant  became  liable  to  Giles 
W.  Porter  in  damages  for  the  acts  of  Abraham  T.  Hill- 
yer,  in  taking  possession  of,  selling  and  disposing  of 
the  property  mentioned  in  said  mortgage,  but  he  did 
not  become  liable  for  his  acts  in  taking  possession,  sell- 
ing or  disposing  of  any  property  not  mentioned  in  said 
mortage. 
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Ninth.  That  the  measure  of  damages  to  be  recov- 
ered in  this  action  is  the  value  of  the  property  described 
in  said  mortgage  so  sold  and  disposed  of  by  said  Hill- 
yer,  with  interest  thereon  from  the  time  of  sale. 
•  TerUh.  That  after  the  death  of  Giles  W.  Porter,  and 
the  issuing  of  letters  testamentary  on  the  will,  the  right 
of  action  possessed  by  Giles  W,  Porter,  in  his  lifetime, 
became  vested  in  the  present  plaintiff,  and  this  action 
was  properly  continued  in  her  name. 

Eleoenth.  That  the  plaintiff  in  this  action  is  entitled 
to  judgment  against  the  defendant  for  the  sum  of  eleven 
thousand  and  and  eighty-five  dollars  and  forty-five 
cents,  with  interest  thereon  from  August  15,  1861,  to 
the  date  of  this  report — being  the  sum  of  fifteen  thou- 
sand three  hundred  and  forty-one  dollars  and  fifty-two 
cents,  making  in  the  whole  the  sum  of  twenty-six  thou- 
sand four  hundred  and  twenty-seven  dollars  and 
twenty -two  cents,  besides  the  costs  of  this  action. 

Judgment  was  entered  upon  said  report  in  favor  of 
the  plaintiff  against  the  defendant,  for  twenty-eight 
thousand  three  hundred  and  twenty-two  dollars  and 
twenty-three  cents  damages  and  costs,  and  the  defend- 
ant appealed  from  such  judgment. 

Marsh  &  WalliSy  counsel  for  appellant 

A.  H.  Dyetty  counsel  for  resi)ondent. 

By  the  Court.— Freedmaist,  J. — ^Although  the  en- 
dence  in  this  case  is  amply  sufficient  to  sustain  tbe 
findings  of  fact  made  by  the  learned  referee  who  tried 
the  cause,  I  cannot  see  how,  ui)on  the  facts  as  found, 
his  conclusions  of  law,  with  the  exception  of  the  sixth, 
seventh,  and  tenth,  and  the  judgment  founded  thereon, 
can  be  upheld. 

In  Stoddard  v.  Denison,  2  Sweeny^  54,  we  held  that 
a  mortgage  of  personal  chattels  is  a  sale  on  condition. 
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Under  it  the  l^al  title  to  the  chattel  is  vested  in  the 
mortgagee,  subject  to  the  right  of  the  mortgagor  to  per- 
form the  condition.  Until  default  there  is  no  doubt  of 
the  mortgagor's  right  to  perform,  and,  upon  i)erform- 
ance,  to  re-invest  himself  with  the  legal  title. 

Upon  breach  of  the  condition  of  a  chattel  mortgage, 
valid  in  its  inception,  the  legal  title  becomes  absolute 
in  the  mortgagee,  leaving  a  mere  equity  in  the  mort- 
gagor. The  mortgagee  may  thereupon  take  possession 
of  the  property,  and,  so  far  as  the  legal  rights  of  the 
parties  are  concerned,  he  may  thenceforth  treat  it  as  his 
own,  and  squander,  destroy  it,  or  give  it  away.  By 
pursuihg  this  course  he  waives  his  claim  for  any  defic- 
iency that  might  otherwise  arise. 

But,  whenever,  in  addition  to  his  legal  rights,  the 
mortgagee  desires  to  extinguish  the  equity  remaining 
in  the  mortgagor  after  forfeiture,  then,  and  not  until 
then,  must  he  make  a  fair  and  bortaflde  sale  under  the 
power  contained  in  the  mortgage  or  have  recourse  to 
actual  foreclosure  of  the  equity  by  judicial  proceedings. 

All  legal  claim  of  the  mortgagor  being  gone,  after 
forfeiture,  he  cannot  sue  for  the  property,  nor  sell  it,  * 
or  give  another  valid  mortgage  or  lien  upon  it.  Nor, 
after  forfeiture,  is  the  mortgagee  bound,  at  law,  to 
receive  the  amount  of  the  mortgage  debt,  and  restore 
the  property  to  the  mortgagor  (Charter  v.  Stevens,  3 
Denio,  33 ;  Hulsen  v.  Walter,  34  How.  386). 

While  the  mortgagor  retains  possession,  before 
default,  he  may  sell  and  deliver  the  property,  and  the 
purchaser  takes  all  the  interest  the  mortgagor  had 
thereto,  and  holds  it  subject  to  the  mortgage.  Such 
purchaser  may  again,  before  default,  sell  and  deliver 
to  another  with  the  like  eflfect,  and  in  such  case  the 
remedy  of  the  mortgagee,  upon  maturity  of  the  mort- 
gage debt,  is  to  follow  the  property  and  recover  it  from 
the  possession  of  the  last  purchaser  (Hathaway  i>.  Bray- 
man,  42  N.  Y.  [3  ^a7ld;\  322). 


406  PORTER  «.  PARMLY. 

-^-^— ^— ~-^^^— — ^-^^— ^^-^-^-^^— ^^-^^^^        -     -  — _i 

Opinion  of  Frkkphaw,  J. 

If,  after  dehnlt,  the  mortgagor  is  allowed  to  remain 
in  possession,  he  may  transfer  such  possessioa,  togeth^  . 
with  his  equity  of  redemption.  That  is  aU  the  interest 
he  has  in  the  property,  and  all  he  can  transfer,  even  to 
a  bona  fide  purchaser  for  full  value.  But  the  mort- 
gagee may,  at  any  time  take  the  property  oat  of  the 
I>ossession  of  such  bona  fide  purchaser.  In  case  of 
sale  by  the  mortgagee,  to  foreclose  the  equity  of  re- 
demption, if  there  be  a  surplus  after  paying  the  mort- 
gage debt,  that  would  belong  to  the  mortgagor  or  his 
vendee  or  assignee.  But,  after  default^  and  until  such 
sale  or  redemption,  the  title  is  in  the  mortgagee  (Far- 
mers' Bank  of  Washington  Co.  7).  Cowan,  3  Keyen^  218). 

Until  a  chattel  mortgage  becomes  an  absolnte  UIl 
of  sale  by  the  non-performance  of  the  condition  c(Mb- 
tained  therein,  the  mortgagor  usually  retains  not  onlj 
the  }>ossession,  but  has  such  a  possessory  right  for  a 
definite  x)eriod  in  the  chattels  mortgaged,  against  the 
mortgagee,  coupled  with  the  right  of  redemption,  as  is 
liable  to  levy  and  sale  on  execution.  In  such  case  the 
purchaser,  at  the  sale  on  execution,  takes  the  properly 
subject  to  the  mortgage,  and  acquires,  with  it  a  right  to 
redeem  it  by  payment  of  the  amount  due  on  the  mort' 
gage  (Hull  v.  Camley,  1  Kern.  601 ;  Hull  t>.  Camley, 
Executrix,  17  N.  T.  202 ;  Goulet  v.  Asseler,  22  N.  T. 
226  ;  Manning  z.  Monaghan,  23  N.  Y.  639). 

But,  after  the  mortgagee  has  acquired  an  absolute 
title  to  the  property,  by  reason  of  the  mortgagor's 
default,  there  is  not  left  such  a  possessory  right  on 
interest  in  the  mortgagor  as  is  liable  to  be  sold  under 
an  execution  against  him  (Baltes  v.  Bipp,  3  JS^eyes^  310) ; 
and  the  rule  is  the  same  though  the  mortgagor  is 
allowed  to  remain  in  possession  after  the  default  lu 
such  case  his  possession  is  merely  by  the  sufferance, 
and  as  the  bailee,  of  the  mortgagee  (Champlin  t.  Grants 
39  Barb.  606 ;  Stewart  v.  Slater,  6  Dtcery  99). 

These  rights  of  the  mortgagee,  as  defined  and  laid 


PORTER  €.  PARMLY.  409 

Opinion  of  Fbbsdmak,  J. 

down,  are  affected,  however,  and  may  become  im- 
paired and,  in  some  instances,  even  wholly  lost  as 
'against  creditors,  by  reason  of  the  mortgagee' s  failure 
to  comply  with  certain  statutory  requirements  enacted 
for  the  protection  of  the  creditors  of  the  mortgagor 
against  fraudulent  conveyances  and  mortgages. 

Under  the  act  concerning  fraudulent  conveyances 
and  contracts  (2  Hev.  Siat  136  ]  3  Id.  5  ed.  222),  every 
sale  made  by  a  vendor,  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment 
of  goods  and  chattels  by  way  of  mortgage  or  security, 
or  ux>on  any  condition  whatever,  is  to  be  presumed 
fraudulent  and  void  as  against  the  creditors  of  the 
vendor,  or  the  creditors  of  the  person  making  such 
assignment,  or  subsequent  purchasers  in  good  faith, 
unless  the  same  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold,  mortgaged  or 
assigned ;  and  shall  be  conclusive  evidence  of  fraud, 
unless  it  shall  be  made  to  appear  on  the  part  of  the 
persons  claiming  under  such  sale  or  assignment,  that 
the  same  was  made  in  good  faith  and  without  any 
intent  to  defraud  such  creditors  or  purchasers. 

The  act  of  1833  introduced  an  additional  feature 
into  the  law,  by  providing  that  every  mortgage  or  con- 
veyance intended  to  operate  as  a  mortgage  of  goods 
and  chattels  hereafter  made,  which  shall  not  be 
accompanied  by  an  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  possession  of 
the  things  mortgaged,  should  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagees  in  good  faith, 
nnless  the  mortgage,  or  a  true  copy  thereof,  be  filed  as 
required  by  said  act — such  filing  in  the  city  of  New 
York  to  be  in  the  office  of  the  register.  The  act  further 
provides  that  every  mortgage  filed  in  pursuance  thereof 
Bhall  cease  to  be  valid  as  against  the  creditors  of  the 
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person  making  the  same,  or  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  after  the  expira- 
tion of  one  year  from  the  filing  thereof,  unless  within 
thirty  days  next  ppceding  the  expiration  of  the  said 
term  of  one  year  a  true  copy  of  such  mortgage,  to- 
gether with  a  statement  exhibiting  the  interest  of  the 
mortgagee  in  the  property  thereby  claimed  by  him  by 
virtue  thereof,  shall  be  again  filed  in  the  office  of  the 
clerk  or  register  aforesaid,  of  the  town  or  city  where 
the  mortgagor  shall  then  reside  {Laws  of  1833,  ch.  279, 

§§  1,  2,  3). 

I  agree  with  the  learned  referee  that  the  act  last 
mentioned  does  not  repeal  the  statute  as  to  fraudulent 
conveyances  above  referred  to,  but  imi)oses  on  the 
mortgagee,  who  is  willing  that  the  mortgaged  property 
should  remain  in  the  possession  of  the  mortgagor,  the 
duty  of  giving  notice  of  the  existence  and  continuance 
of  his  mortgage,  by  having  the  same  filed  and  refiled, 
as  provided  for  in  the  act.  The  object  of  this  act  was 
to  create  an  additional  guard  against  fraud  or  collusion 
between  the  mortgagor  and  moHgagee ;  and  the  pre- 
sumption of  fraud  created  by  the  statute,  as  against  a 
mortgagee  of  chattels,  where  its  execution  was  not 
followed  by  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession,  was  not  in  any  way 
affected  by  the  act  of  1833. 

The  filing  of  a  mortgage  does  not  of  itself  excuse 
the  want  of  possession  of  the  property  mortgaged,  but 
by  its  means  the  mortgagee  is  placed  in  a  position 
which  entitles  him  to  show,  as  against  creditors  and 
subsequent  mortgagees  and  purchasers,  that  the  mort- 
gage was  given  in  good  faith,  without  intent  to  hinder 
or  defraud  creditors. 

Such  filing  is  made  essential  in  aU  cases  where  there 
is  not  an  immediate  delivery  and  actual  change  of  pos- 
session, and  in  such  cases  every  mortgage  not  so  filed 
is  declared  by  the  act  to  be  absolutely  void  against 
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creditors,  whose  rights,  in  such  case,  date  from  the 
delivery  of  the  execution  to  the  sheriff,  and  against 
subsequent  mortgagees  or  purchasers  in  good  faith 
(Hale  V.  Sweet,  40  m  T.  [1  Hand]  97). 

Now,  in  the  present  case  it  is  fully  conceded  that 
the  chattel  mortgage  was  a  valid  one  in  its  inception, 
that  it  was  duly  tiled  before  the  rights  of  any  creditor 
attached,  and  that  payment  of  the  amount  secured  by 
it,  and  possession  of  the  furniture  have  been  duly  de- 
manded within  the  first  year.  But  the  referee  holds 
that  it  ceased  to  be  valid  as  against  the  plaintiff,  rep- 
resenting a  creditor  of  the  mortgagor,  because  not 
refiled  within  thirty  days  next  preceding  the  expiration 
of  one  year  from  the  first  filing. 

That  this  would  be  so,  in  case  no  default  had 
occurred  in  the  performance  of  the  condition,  is  too 
clear  for  argument.  But  it  seems  to  me,  that  it  may 
well  be  doubted,  whether  that  provision  applies  after 
de£a.ult.  As  above  shown,  the  title  of  the  mortgagee 
becomes  absolute  at  law,  upon  default,  not  only  against 
the  mortgagor  but  also  his  creditors,  and  the  mortgage, 
which  has  fulfilled  its  object,  is  thereupon  turned  into 
an  absolute  bill  of  sale.  The  claim,  therefore,  that 
such  absolute  title,  once  acquired,  can  be  made  to 
cease,  by  operation  of  law  and  without  actual  fraud, 
to  have  any  value  whatever  after  the  expiration  of  one 
year  against  the  creditors  of  the  mortgagor  then  exist- 
ing, appears  not  only  illogical  but  unreasonable.  Be- 
fore it  can  be  allowed,  the  language  of  the  statute  must 
be  found  to  be  so  clear  and  imperative  as  to  leave  no 
choice.  In  Newell  v.  Warren,  44  N.  T.  (5  Hand)  244, 
the  commission  of  appeals  held  that,  under  the  statute 
referred  to,  it  was  unnecessary  to  require  more  than  the 
legislature  did,  and  that  consequently  a  mortgage  once 
refiled  at  the  end  of  the  first  year  continues  valid  with- 
out further  refiling  in  subsequent  years.  And  in  Hul- 
een  v.  Walter,  34  How.  Pr.^  S85,  Van  Vobst  J.,  inti- 
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mated  that  a  refiling,  after  defianlt,  may,  in  some 
instances,  even  be  improper.  He  says:  A  person 
ignorant  that  a  forfeiture  had  occnrred,  and  who  had 
acted  upon  such  refiling  as  an  acknowledgment,  on  the 
part  of  the  mortgagee,  that  his  title  had  not  become 
absolute,  might  make  a  claim  on  that  ground* 

Now,  from  the  language  of  the  statute  it  is  by  no 
means  clear  that  the  requirement  aB  to  a  refiling  is  in- 
tended to  apply  to  a  chattel  mortgage  c^fter  forfeiture. 
The  cases  of  Ely  v.  Camley,  19  If.  T.  496,  and  Levin 
V.  Russell,  4^  If.  T.  (3  Hand)  261,  do  not  go  to  the 
full  extent  of  deciding  authoritatively  that  it  does  so 
a]jply.  In  the  first  case,  the  mortgage  was  jmyable  on 
demand,  and  no  demand  had  been  made  at  the  time  of 
delivery  by  the  creditor  of  the  execution  to  the  sheriff. 
Consequently  a  refiling  was  absolutely  necessary.  The 
additional  remark,  made  by  the  learned  justice  who 
delivered  the  opinion  of  the  court,  that  when  the  title 
to  the  property  has  absolutely  vested  in  the  mortgagee, 
by  the  mortgagor's  failure  to  perform  the  condition,  a 
refiling  is  necessary  to  preserve  the  title  of  the  mort- 
gagee, when  there  has  been  no  change  of- possession,  is 
merely  the  expression  of  a  judicial  opinion,  although 
entitled,  as  such,  to  great  respect.  And  even  that  is 
followed  up  by  the  further  qualification  :  Once  a 
mortgage,  it  so  continues  for  the  purpose  of  filing, 
until  the  rights  of  the  parties  have  been  changed  by 
some  new  act  or  contract  in  relation  to  the  property. 

In  the  second  case,  more  than  a  year  had  expired 
after  the  filing  of  plaintiff's  mortgage,  before  betook 
possession,  and  no  statement  exhibiting  the  interest 
claimed  by  him  tad  been  filed  at  the  expiration  of  the 
first  year  ;  but  plaintiff  took  possession  before  the  lien 
of  any  creditor  attached.  Upon  these  facts  it  was  held 
by  the  court  (the  same  learned  judge  who  had  delivered 
the  opinion  in  the  case  of  Ely  v.  Carnley,  supra,  de- 
livering the  opinion  in  this  cade),  that  the  omission  of 


PORTER  €.  PARMLY.  413 

Opinion  of  Frbsdmak,  J. 

the  plaintiff  to  file  a  statement  of  his  interest  in  the 
property,  the  mortgage,  as  required  by  statute,  to  pre- 
serve his  lien  against  the  creditors  of  the  mortgagor, 
was  obviated  by  the  proof  showing  that  the  plaintiff 
took  possession  of  the  property  by  virtue  of  his  mort- 
gage in  the  lifetime  of  the  mortgagor  and  before  the 
lien  of  any  creditor  had  attached,  and  that  he  retained 
such  possession  untU  the  property  was  taken  from  him 
by  the  defendant. 

If  this  last  decision  is  to  be  strictly  followed,  as  an 
authority,  in  all  cases  which  come  within  the  language 
of  it,  the  follovnng  question  still  remains  unanswered, 
viz :  How  can  a  mortgagee,  who  has  omitted  to  refile, 
take  x)ossession  after  the  expiration  of  one  year  from 
the  original  filing,  and  maintain  such  x)ossession 
agaiubt  the  creditors  of  the  mortgagor,  who  levy  upon 
it  the  day  after  he  has.  taken  x)ossession,  if  his  mort- 
gage, by  reason  of  non-compliance  with  the  statute, 
had  already  ceased,  by  force  of  the  statute,  to  have 
any  validity  whatever  against  such  creditors  1 

In  Dillingham  v.  Bolt,  37  iT.  T.  198,  to  which  I 
have  been  referred,  there  is  no  evidence  of  any  default, 
and  the  decision  made  is  an  authority  only  upon  the 
point  that  the  removal  of  the  mortgagor  from  the  State 
within  the  year  makes  compliance  with  that  provision 
of  the  statute  which  requires  the  refiling  to  be  made 
in  the  office  of  the  clerk»6f  the  town  where  the  mort- 
gagor then  resides,  impossible,  and  that,  ux)on  such 
contingency,  the  mortgagee  must,  as  against  the 
creditors  and  purchasers  named  in  the  section,  take 
advantage  of  his  mortgage  within  the  year,  or  lose  the 
benefit  of  it  as  against  them. 

But  as  I  do  not  find  it  necessary  to  the  decision  of 
this  cat^  to  go  to  the  extent  of  holding  that  such  refil- 
ing is  Wholly  unnecessary,  after  default,  I  shall  refrain 
fipom  placing  my  decision  upon  that  ground.  There  is 
an  abundance  of  authority  to  sustain  the  proposition 
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that  such  refiling  is  unnecessary  for  the  preservation  of 
the  mortgagee's  rights  acquired  upon  the  mortgagor's 
default,  whenever  an  actual  change  of  possession  of 
the  property  has  taken  place  or  the  rights  of  the  parties 
have  been  changed  by  some  new  act  or  contract  in 
relation  to  the  property,  which  would  render  a  refiling 
an  idle  ceremony.  That  such  a  change  has  taken 
place  in  this  case,  appears  not  only  in  evidence,  but  is 
established  by  the  findings  of  the  referee.  The  testi- 
mony shows,  and  the  referee  substantially  found,  as 
matters  of  fact,  that  after  the  executicfti  of  the  mort- 
gage a  demand  was  made  on  Porter,  the  mortg^r, 
for  payment  of  the  amount  secured  by  it,  and  pos- 
session of  the  furniture  demanded ;  that  the  amount 
was  not  paid  ;  and  that  thereupon,  as  the  mortgagee 
would  not  trust  Porter  with  the  property,  Benjamin 
Rathbun  was  placed  in  possession  of  the  property  for 
the  mortgagee,  with  the  mortgagor's  consent,  and  that 
he  continued  in  such  possession  until  the  mortgage 
sale.  This  worked  all  the  delivery  and  change  of  pos- 
session of  which  the  property  was  capable,  and  was 
prima  facie  a  compliance  with  the  statute  concerning 
fraudulent  conveyances.  The  mortgagee  was  not 
bound  to  remove  it,  for,  having  the  absolute  title,  he 
had  a  right  to  hire  it  out  with  or  without  compensation. 
Nor  was  he  bound  to  make  the  change  more  conspicu- 
ous by  aflixing  a  written  or  printed  notice  of  his  right 
of  ownership  to  each  article  of  furniture.  If  the  mort- 
gage was  valid  in  its  inception,  and  the  original  con- 
dition, whereby  the  mortgagor  was  allowed  to  remain 
in  possession  until  default,  not  fraudulent  against  the 
mortgagor's  creditor,  the  new  arrangement  made 
between  the  parties  upon  the  occurrence  of  the  defeult 
cannot,  as  matter  of  laWy  be  deemed  firaudulent  against 
a  creditor  of  the  mortgagor,  whose  demand  did  not 
becorte  merged  into  judgment  until  after  the  expira- 
tion of  one  year  from  the  filing  of  the  mortgaga 
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The  whole  transaction  between  mortgagor  and  mort- 
gagee may,  in  such  case,  be  attacked  by  such  creditor, 
as  seems  to  have  been  done  in  the  case  of  the  Farmers' 
Bank  of  Washington  County  v.  Cowan,  2  Keyes^  2Yl^ 
219,  upon  the  ground  that  it  was  entered  into  or 
carried  out  with  intent  to  hinder,  delay,  or  defraud  the 
mortgagor's  creditors,  which  is  a  question  of  fact. 

But  as  the  referee  in  this  case  has  recognized  the 
good  faith  of  the  parties  to  the  original  transaction  and 
failed  to  find,  as  matter  of  &ct,  that  such  transaction 
was  entered  into  or  carried  out  with  a  fraudulent  intent, 
and  was  for  that  reason  fraudulent  against  creditors,  he 
was  not  justified  to  adjudge,  as  matter  of  law^  that  the 
arrangement  entered  into  between  the  parties  upon 
default  was  fraudulent  and  void  against  the  original 
plaintiff  in  this  action,  who,  it  appears,  was  not  misled 
thereby,  and  at  the  time  of  the  recovery  of  his  judg- 
ment had  full  notice  of  said  mortgage.  The  mere  fact 
that  Rathbun  and  Porter  were  copartners  cannot  be 
made  to  work  such  a  result.  It  is  only  one  of  the 
many  circumstances  that  may  be  looked  at  and  con- 
sidered on  the  determination  of  the  question  of  actual 
fraud. 

Upon  the  proof,  and  the  facts  as  found,  John  F. 
Porter,  at  the  time  of  the  confession  of  judgment  and 
of  the  sale  on  execution,  had  no  interest  in  the  property 
subject  to  levy  and  sale  ;  the  title  to  the  property  was 
absolutely  vested  in  the  defendant,  Parmly;  and  the 
sheriff's  sale  of  the  right,  title,  and  interest  of  John  F. 
Porter  in  said  property  conveyed  nothing  to  the  pur- 
chaser. 

The  judgment  must  be  reversed,  the  order  of  refer- 
ence vacated,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


MoKELL  and  Curtis,  JJ.,  concurred. 
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PRANK  JOHNSON,  et  al.,  Plahitiffs  and  Res- 
.  PONDENTS,  V.  CHARLES  J.  OPPENHEM,  et  al., 
Defendants  and  Appellants.^ 

n.  Laiidlosd  ajtd  TsKAirr. 

1.  Covenant  Jcr  quiet  er^oytnent. 

Relates  only  to  the  title,  not  to  actual  possession  or  nndlBtnibed 

enjoyment,  where  there  is  no  eviction. 
9.  Covenant  a$  to  use  of  premises. 

A  coyenant  that  the  tenant  shall  nse  the  premises  for  partknltr 

purposes  only  cannot  be  eonstrued  into  an  implied  eon^raet  tr 

toarranty  ly  the  lessor  that  the  premises  shall  be  or  continiie  fit 

for  those  purposes. 

8.  Bhiction  and  acts  of  trespass  hy  landlord, 

1.  Classification  of  principles  and  authorities  concerning. 

2.  What  does  not  ooTutitute  eoietion. 

a.  Excavating  in  an  adjoining  lot  by  the  owner  thereof,  nol 
being  the  lessor,  the  effect  of  which  excavation  is  to  weaken 
the  foundation,  walls,  and  floors  of  the  building  on  the  de- 
mised premises,  and  to  cause  the  building  to  settle^  and 
erecting  a  building  on  the  adjoining  lot,  the  effect  of  which 
is  to  shut  up  several  windows  in  the  building  on  the  demised 
premises  (no  question  of  ancient  lights  being  involved),  will 
not  constitute  eviction. 
4.  Act  of  1860,  Chap.  845,  bblisying  tenants  vbox  pahoht 

OF  BBirr  IN  CBBTAIN  CA8S8. 

a.  Construction  of. 
The  lessee  must  quit  and  surrender  possession  to  entitle  him 
to  the  benefit  of  the  act. 
1.  SurrendeTj  what  not  suffieient, 
a.  Although  the  lessee  quits  himself,  yet  if  he  has 
sublet  a  portion  of  the  premises  and  the  sub-kasee 
continues  in  possession  of  that  portion,  the  surrender 
docs  not  satisfy  the  statute;   and  this,  althoogh 
there  was  an  arrangement  between  the  le^ee  and 
his  tenant  that  his  tenant  should  quit  at  the  same 
time  he  did,  and  the  lessee  has  received  no  lent 
from  his  tenant  since  the  day  when  he,  the  leasee, 
quit. 
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b.  Surrender^  waiver  of^  vihat  not. 
If  the  surrender  is  insufficient,  the  lessee  is  not  relieved  from 
making  an  effectual  surrender  by  reason  of  the  lessor^s  re- 
fusal to  accept  any  surrender,  and  this,   although  the 
refusal  is  based  on  the  ground  that  causes  assigned  for  the 
surrender  do  not  exist,  and  if  they  do  exist  it  was  by  the 
feult  of  the  lessee. 
n.  Statutes,  Const^ction  of. 
1.  Various  principles  relating  to  this  subject  referred  to  and  com- 
mented on. 
in.  Ameitdment  at  tbial. 

1.  Bests  in  the  sound  discretion  of  the  Court. 

2.  A  motion  for  leave  to  set  up  a  new  and  separate  defense,  and  to 
raise  an  entirely  new  issue,  the  granting  of  which  would  operate 
as  a  surprise  on  the  plaintiff^  should  never  be  granted  on  the 
tiiaL 

Before  Freedman,  Cubtis  and  Sedgwick,  JJ. 

jytditS.  May  4,  1872. 

Appeal  from  judgment  entered  upon  the  verdict  of  a 
jury  and  from  order  denying  defendants'  motion  for  a 
new  trial  upon  the  judge's  minutes. 

The  action  was  brought  to  recover  thirty-five  hun- 
dred dollars,  a  quarter's  rent,  due  November  1,  1869, 
of  the  premises,  with  the  buildings  thereon,  known  as 
No.  476  Broadway,  running  through  to  Mercer-street, 
under  a  lease  of  the  premises  made  by  the  plaintifi^s, 
the  owners,  to  the  defendants,  dated  January  15, 1869, 
for  five  years,  from  May  1,  1869,  at  the  annual  rent  of 
fourteen  thousand  dollars,  payable  quarterly. 

The  le.ase  contains  the  usual  covenant  on  the  part  of 
the  defendants,  as  lessees,  to  pay  the  rent,  and  a  cove- 
nant on  the  part  of  the  plaintiffs  that  the  defendants, 
on  i)aying  the  said  rent  reserved  and  fulfilling  all  the 
covenants  and  agreements  on  their  part,  shall,  during 
the  term  granted,  enjoy  and  quietly  hold  said  demised 

premises,  without  let  or  hindrance  of  the  plaintiffs,  their 
VOL.  11—27. 


418  JOHNSON  V.  OPPENHEDL 


Statement  of  the  Case. 


saccessors,  heirs  or  assigns,  or  any  other  person  what- 
ever.   It  also  contains  the  following  provision : 

"  And  the  premises  hereby  demised  are  to  be  nsed 
in  the  business  of  importers  and  manufacturers  of  and 
dealers  in  cloaks  and  mantillas,  and  for  any  other  pur- 
poses or  business  not  more  hazardous,  as  respects  fire, 
than  the  business  aforesaid,  but  for  no  other  business, 
without  written  permission  first  had  of  the  said  party 
of  the  first  part,  &c.'' 

The  defendants,  by  their  answer  admitting  the 
lease,  and  their  entry  and  occupation  of  the  premises 
thereunder,  down  to  October  1,  1869,  set  up  for  de- 
fense : 

Mrst.  That  on  the  first  of  October,  the  premises 
having  become  untenantable,  without  fault  on  their 
part,  they  surrendered  possession,  the  principal  cause 
of  the  injury  to  the  premises  having  been  the  improve- 
ments on  the  adjoining  proi)erty,  against  which  the 
answer  alleges  that  the  plaintifils  did  not  provide  proper 
or  requisite  precautions. 

Second.  That  by  the  improvements  on  the  adjoining 
premises,  certain  windows  in  the  north  gable  wall  of 
the  building  leased,  which  were  useful  and  important 
for  the  purposes  of  their  business,  were  closed,  and 
that  they  surrendered  on.  that  account 

Third.  The  defendants  admit  their  liability  for  the 
rent  down  to  October  1,  1869,  the  date  of  their  allied 
surrender,  two  thousand  three  hundred  and  thirty- 
three  dollars  and  thirty-four  cents,  and  oflEer  judgment 
for  that  amount 

The  court  having  awarded  the  opening,  and  close  to 
the  defendants,  they  gave  evidence  tending  to  show 
that  about  June  1,  1869,  Mr.  William  C.  Rhiuelander, 
the  owner  of  the  lot  adjoining  on  the  north,  tore  down 
the  old  building  standing  on  his  lot,  and  proceeded  to 
excavate  the  same  for  the  purpose  of  erecting  a  new 
building  thereon,  but  that  by  reason  of  the  defendants' 
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refusal  to  give  the  necessary  license,  the  building 
leased  was  not  properly  shored  up ;  that  as  the  excava- 
tion proceeded,  the  foundation  of  the  north  wall  of  the 
building  gave  way  in  part,  and  the  wall  itself  and  the 
lower  floors  of  the  building  were  consequently  weak- 
ened and  impaired  solely  in  consequence  of  the  build- 
ing not  being  shored  up  ;  that  on  August  24,  a  portion 
of  the  ground  floor  settled  a  foot  or  two,  and  the  stair- 
way to  the  second  floor,  the  ceilings,  &c. ,  were  more 
or  less  disturbed.  On  that  day  the  defendants  wrote 
to  the  plaintiffs  that  by  reason  of  the  settling  down  of 
the  floor  the  premises  had  become  untenantable,  and 
that  they  should  therefore  be  compelled  speedily  to 
vacate  the  premises,  and  asking  with  whom  and  where 
they  should  leave  the  key.  The  plaintiffs  replied  that 
they  should  decline  to  receive  the  key.  The  defendants 
continued  to  occupy  the  store,  being  more  or  less  in- 
commoded by  the  results  of  the  excavation,  until 
October  1, — and  meantime  the  erection  of  the  new 
building  adjoining  closed  up  the  windows  on  the  north 
gable.  On  September  30th,  the  defendants  having 
moved  out  their  stock  of  goods,  &c.,  sent  the  key  of 
the  front  door  of  the  store  on  Broadway,  by  express, 
to  the  plaintiffs  and  wrote  them  by  mail  to  that  effect, 
stating  that  they  had  vacated  the  premises  in  conse- 
quence of  the  same  having  become  untenantable. 
The  plaintiffs  refused  to  receive  the  key,  and  replied 
by  mail,  October  2,  that  they  wholly  refused  to  accept 
any  surrender  of  the  premises,  or  to  accept  the  key, 
and  would  hold  the  defendants  liable  for  all  rent  to 
accrue  under  the  lease — ^and  denying  that  the  premises 
had  been  rendered  untenantable,  but  that  if  they  had, 
it  was  solely  occasioned  by  the  defendants'  persistent 
refusal  to  allow  the  property  to  be  shored  up  and  pro- 
tected against  the  adjoining  excavation. 

There  was  no  pretense  of  any  other  surrender  or  at- 
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tempt  at  sarrender  of  the  premises  on  the  part  of  the 
defendants  than  this  of  October  Ist 

Between  the  date  of  the  execution  of  the  lease  and 
of  the  commencement  of  the  term,  the  defendant  exe- 

*  cnted  to  one  Fischer,  a  manufacturer,  a  written  lease 
of  the  entire  fourth  floor  of  the  building  and  of  a  por- 
tion of  the  third  floor  for  the  entire  period  of  the  de- 
fendants' term  under  the  lease.  Under  this  lease 
Fischer  entered  into  x)08session  in  May,  1869,  of  the 
X)ortion  of  the  premises  so  leased  to  him,  and  continued 
so  to  occupy  the  same  and  to  carry  on  his  business 
therein  until  after  the  expiration  of  the  quarter  for  the 
rent  of  which  this  action  is  brought  When  the  de- 
fendants quitted  their  part  of  the  building  and  sent 
the  key  of  the  store  to  the  plaintiffs,  they  left  him  in 
possession  of  the  third  and  fourth  floors  and  took  no 
proceedings  whatever  to  remove  him.  It  appeared  also 
that  the  key  which  the  defendants  sent  by  express  was 
only  the  key  of  the  store ;  that  the  entrance  to  the  lofts 
occupied  by  Fischer  was  by  a  separate  outer  door  and 
stairway  on  Broadway,  to  which  there  was  another  and 
difl'erent  key,  and  that  no  offer  of  this  key  was  made 
to  the  plaintiffs.  The  defendants  offered  to  prove  that 
Fischer  had  agreed  to  go  out  when  they  did,  and  that 
they  only  received  rent  from  him  up  to  the  time  they 
left;  but  this  evidence  was  excluded  as  immaterial. 
Upon  this  state  of  facts,  the  defendants  having  rested, 

*  the  plaintiffs  moved  the  court  to  direct  a  verdict  in 
their  favor  for  the  whole  quarter's  rent,  insisting  that 
the  defendants  had  proved  no  surrender,  and  the  court 
so  ordered,  and  the  defendants  excepted. 

Defendants'  counsel  submitted  a  series  of  requests 
to  charge  the  jury,  but  the  court  refused  to  charge  any 
of  them,  and  defendants'  counsel  excepted  to  each  re- 
fusal separately. 

The  jury,  by  direction  of  the  court,  found  a  verdict 
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for  the  plaintiffs  for  three  thousand  nine  hundred  and 
eighty- five  dollars  and  ten  cents. 

The  defendants'  counsel  then  moved  for  a  new  trial 
on  the  minutes  of  the  judge,  upon  the  legal  exceptions 
taken  in  the  course  of  the  trial ;  on  the  exceptions 
taken  to  the  refusal  of  the  court  to  charge  as  requested 
by  the  defendants ;  on  the  exceptions  taken  to  the 
charge  of  the  court  as  delivered,  and  also  upon  the 
ground  of  insufficient  evidence  to  warrant  the  direction 
of  the  court  to  the  jury  to  render  such  a  verdict,  or  to 
warrant  the  jury  in  rendering  such  a  verdict. 

The  motion  was  denied  by  the  court,  and  to  the  de- 
cision of  the  court  in  that  behalf,  and  each  and  every 
part  of  it,  the  defendants'  counsel  then  and  there  duly 
excepted. 

Judgment  was  thereafter  entered  upon  the  verdict, 
and  defendants  appealed  from  the  judgment  and  also 
from  the  order  denying  the  motion  for  a  new  trial. 

Lef)y  CoTien^  attorney,  and  John  Oraham^  of  coun- 
sel for  api)ellants,  argued : — I.  The  court  erred  in 
refusing  to  charge  the  jury  ^Hhattf  by  the  improve- 
ments on  477  Broadway,  or  the  building  or  alterations 
thereon,  the  premises  were  rendered  untenantable  and 
unfit  for  occupancy,  that  was  an  eviction  of  the  de- 
fendants from  the  premises  within  the  meaning  of  the 
law,  and  that  whether  they  remained  upon  them  or 
quit  them  during  the  existence  of  that  eviction,  they 
were  discharged  from  liability  for  rent."  The  four 
previous  requests  involve  the  same  legal  principle  as 
this  one,  and  can  be  considered  with  it.  The  first  and 
third  were  directed  to  the  exclusion  of  the  defendants 
from  the  do  or- way  and  windows  in  the  north  gable 
waU.  The  sum  and  substance  of  the  five  requests 
were,  that  the  defendants  were  evicted,  and  that  the 
plaintiffs  were  answerable  for  the  eviction,  whether 
they  lost  the  benefit  of  the  premises,  in  whole  or  in 
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part,  from  the  causes  proved— either  by  their  becoming 
untenantable  and  unfit  for  occupancy,  or  by  being  de- 
prived of  the  door- way  and  windows  in  the  north  gable 
wall,  or  by  a  deprivation  in  any  other  respect  The 
reasoning  of  the  court  on  the  trial  evidently  was,  that 
an  eviction  was  only  predicable  of  some  cav^e  originat- 
with  the  landlords.  The  act  of  April  13,  1860,  cannot 
be  mystified.  It  may  be  unreasonable,  but  its  pro- 
visions seem  to  be  plain.  1st,  the  building  must  be  so 
far  destroyed,  or  injured,  as  to  be  untenantable  and 
unfit  for  occupancy;  2nd,  the  lessees  or  occupants 
must  be  without  fsLult  or  neglect ;  3d,  the  cause  can  be 
the  elements,  or  any  other  cause;  4th,  from  the 
moment  the  state  of  things  contemplated  by  the  act 
arises,  the  lessees  or  occupants  shall  not  be  liable  or 
bound  to  pay  rent,  the  words  of  the  statute  being, 
"  shall  not  be  liable  or  bound  to  -pay  rent  to  the  lessors 
or  owners  thereof  (the  building)  after  such  destruction 
or  injury;'*  6th,  *' unless  otherwise  expressly  pro- 
vided by  written  agreement  or  covenant ;''  and  6th,  in 
addition  to  being  exonerated  from  the  liabihty  or 
obligation  to  pay  rent,  ^^the  lessees  or  occupants  may 
thereupon  quit  and  surrender  possession  of  the  lease- 
hold premises,  and  of  the  land  so  leased  or  occupied." 
The  scope  of  this  statute  is  this,  that  when  the  demised 
premises  become  untenantable  and  unfit  for  occupancy, 
that  is  an  eviction  of  the  tenants,  suspending  the  right 
of  the  landlords  to  rent  so  long  as  it  lasts.  In  addition 
to  this,  the  tenants  may  quit  and  surrender,  thereby 
absolutely  annulling  the  lease.  They  have  this  option, 
but  are  not  bound  to  exert  it.  The  landlords  have  the 
remedy  in  their  own  hands.  They  can  provide  to  tie 
contrary  of  all  this,  by  a  proper  agreement  or  covenant. 
It  is  very  easy  to  say  in  the  lease  that,  if  the  building 
or  buildings  shall  become  untenantaMe  and  uiifit  foT 
occupancy y  by  reason  of  destricction  or  injury  by  the 
elements  or  any  other  causCy  the  lessees  or  occupants 
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sTiaU  still  be  liable  or  boutid  to  pay  rent.     This  is 
what  the  statute  means  by  the  words,  "anless  other- 
wise expressly  provided  by  written  agreement  or  cove- 
nant."    It  is  not  enongh  that  there  is  a  simple  cove- 
nant to  pay  rent  for  the  whole  term.    The  coTeoant 
must  be  specific,  and  state  that  the  tenarUs  or  occU' 
pants  sh/dl  remain  liable  for  the  rent,  notwithstand- 
ing the  building  or  buildings  shall  be  so  far  destroyed, 
or  injured,  by  the  elements  or  any  other  cause,  as  to 
be  untcTiantable  and  unfit  for  occwpaney.     The  in- 
justice of  the  act,  if  there  be  such,  in  reference  to 
landlords,  is  not  to  interfere  with  the  effect  to  be  given 
to  the  legislative  will.     It  may  be  considered  uneqaal 
to  have  to  hold  that,  where  no  blame  morally  attaches 
to  a  landlord,  he  should  be  stripped  of  his  rent,  and 
yet  the  tenant  have  the  right  to  remain  in  or  go  oat,  as 
he  sees  fit,  without  the  ability  of  the  landlord  to  con- 
trol him,   unless,   if  he  remains  in,  by  making  the 
premises  again  tenantable  and  fit  for  occpancy.     That 
is  not  the  way  to  look  at  it.     The  inquiry  is,  if  the  law 
is  coDstitational,  what  does  Its  language  meant    The 
terms   "untenantable"   and    "unfit  for  occupancy" 
are  relative  terms.    In  this  instance  they  are  to  be  con- 
strued with  reference  to  the  business  for  which  the 
premises  were  leased,  that  of  "Importers  and  Manu- 
facturers of  and  Dfialers  in  Cloaks  and  Mantillas" 
(Myers  «.  Burns,  35  N.   T.  269,  per  Httnt,  J.,  271, 
272).     In  reference  to  the  "cause"  of  the  destruction 
or  injury,  the  statute  admits  of  the  most  comp 
henaive  interpretation.     It  may  be  the  etements,  fi 
water,  a  tempest,  the  violence  qf  a  mob,  or  anythi 
else  we  can  imagine.     The  following  authorities  i 
referred  to  in  conjunction  with  this  statute  (Graves 
Berdon,  26  If.   Y.  1S8 ;  Bloomer  v.  Merrill,  1  Da 
485,  per  Dalt,  J.,  486 ;  Doape  B.  Gecin,  1  Saeei 
25 ;  a  C,  45  If.  T.  119  ;  Davis  v.  Banks,  2  Id.  It 
liorray  v.  Waller,  Mass.  Com.  PI.  Gen.  T.,  Oct.  183 
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The  conrt  tried  the  case  as  though  the  defense  turned 
entirely  upon  fheledse^  instead  of  upon  the  ad  of  WO, 
Under  that  act,  the  lease  was  a  mere  circumstance  in 
the  case,  and  all  the  circumstances,  whether  converea- 
tions,  or  whatever  else,  preceding  or  occurring  at  the 
execution  of  the  lease,  were  to  be  considered,  in  deter- 
jnining  whether  the  defendants  were  entitled  to  the 
benefit  of  the  act.  Was  the  question  of  fault  or  n^- 
lect  on  the  part  of  the  defendants,  to  be  decided  by  the 
lease !  Were  they  not  entitled  to  prove  that  they  were 
assured  against  any  interference  or  injury  from  No. 
477,  as  a  condition  of  accepting  the  lease,  and  were 
they  to  be  denied  the  benefit  of  such  a  fact,  becanse 
the  lease  said  nothing  about  it,  when  they  were  plant 
ing  themselves  upon  this  act  of  1860  ?  That  act  broke 
down  all  writingSy  except  they  contained  an  exprm 
stipvZaiion  hy  the  defendants^  waiving  the  ben^  cf 
its  proms  ions  altogether. 

II.  The  court  erred  in  disallowing  the  question  to 
Mr.  Cohen,  as  to  whether  anything  was  said  in  a  con- 
versation between  Mr.  Johnson  and  either  of  the  de- 
fendants, prior  to  or  at  the  execution  of  the  lease,  as  to 
the  plaintiffs  accepting  a  surrender  from  the  defend- 
ants, if  anything  was  done  on  477  Broadway.  The 
witness  had  stated  that  be  was  present  at  such  a  con- 
versation, when  the  subject  of  improvements  on  No. 
477  was  spoken  of.  When  this  evidence  was  first  ob- 
jected to  by  the  plainitffs'  counsel,  the  defendants' 
counsel  stated  that  Tie  offered  it  fin  part)  to  show  that 
Mr.  Johnson  had  been  guilty  of  fraud.  The  court 
sustaining  the  objection,  notwithstanding,  the 'defend- 
ants' counsel  then  moved  for  liberty  to  insert  in  the 
answer  a  specific  defense  of  fraud  in  the  procurement 
of  the  lease  in  question  from  the  defendants,  or  for  an 
amendment  of  the  fourth  defense  in  the  answer,  so  as 
to  include  the  allegation  of  fraud.  The  court  denied 
this  motion,  although  the  plairdiff^  counsel  didnU 
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pretend  that  Tie  was  unprepared  for  such  a  course,  or 
thai  the  granting  of  the  motion  would  take  him  hy 
s^urprise.  The  court  acted  for  itself,  without  waiting 
for  an.  objection.  Wo^  not  this  amendment  compe- 
tent t    {Code,  %%  169-171). 

III.  The  questions  to  Mr.  Cohen  were  erroneously 
disallowed  by  the  court.  The  object  of  these  questions 
was  to  show  that,  if  Mr.  Fischer  the  (alleged)  tenant  of 
the  upper  part  of  No.  476  Broadway  remained  in  pos- 
session after  September  30,  1869,  it  was  without  the 
least  shadow  of  right,  so  far  as  the  defendants  were 
concerned — that  he  had  unqualifiedly  agreed  to  leave 
on  that  day — that  any  lease  or  hiring  to  him  had  been 
absolutely  annulled,  by  mutual  consent,  as  of  and 
from  that  day— that  he  paid  no  rent  after  that  day — 
that  he  was  a  mere  interloper  after  that  day,  liable  to 
immediate  ejection — and  that  the  defendants  exercised 
no  dominion  whatever  over,  and.  had  no  possession 
whatever  of,  the  premises  from  or  after  that  day.  The 
court,  thus,  virtually  decided  that  the  defendants  could 
not  prove  they  had  quitted  and  surrendered  the  prem- 
ises, as  of  and  froln  September  30,  1869,  and  yet  the 
plaintiflfs*  counsel  took  the  ground  on  the  trial  that 
Mr.  Fischer's  remaining  there  after  that  day,  and  so 
the  court  held,  was  a  prolongation  or  continuation  of 
his  tenancy,  which,  as  it  had  been  originally  created 
by  the  defendants,  prevented  their  taking  the  ground 
that  there  was  a  complete  perfect  surrendry.  M  other 
words,  the  court  held  that  the  defendants  did  not  go 
out,  and  denied  them  the  right  to  prove  the  fact  fully, 
if  th^e  was  the  least  doubt  about  it.  Again :  if  the 
defendants  were  bound  to  pay  rent,  if  they  did  not  go 
out  after  the  building  became  untenantable  and  unfit 
for  occupancy — the  contrary  of  which  we  assume — 
this  proof  went  to  the  very  point  of  discharging  their 
obligation  to  pay  rent.  It  would  have  shown  that  there 
was  no  occupancy  either  by  themselves  or  through 


^6  JOHNSON  V.  OPPENHEDL 

Respondent's  points. 

Fischer.  Besides^  the  letter  of  the  plaintiffs,  of  Octo- 
ber 2,  1869,  might  be  constmed  as  not  admitting  a  per- 
fect surrender,  although  we  think  othervnse.  In  this 
view,  the  evidence  was  demanded. 

BvartSj  Southmayd  &  Choate^  attorneys,  and  Jo%(^\ 
H.  CUioate^  of  counsel  for  respondents,  argued:—! 
The  defendants'  attempted  surrender  on  the  first  of 
October,  was  wholly  ineffectual — was  no  surrender  in 
law  Or  in  fact,  because  the  continued  possession  of 
their  lessee  in  the  third  and  fourth  stories  was  their 
possession.  His  title  was  good  against  the  plaintiff 
and  the  defendants'  surrender  of  the  key  of  the  store, 
leaving  him  in,  was  a  mere  sham  and  pretense.  The 
defendants,  therefore,  continued  liable  on  their  cove- 
nant to  pay  the  rent,  (a.)  The  true  construction  of  the 
act  of  1860,  upon  which  alone  the  defendants  based 
their  claim  of  a  right  to  surrender  the  premises,  by 
reason  of  the  condition  of  the  premises,  does  not  ex- 
empt the  lessee  or  occupant  from  the  liability  or  obliga- 
tion to  pay  rent  according  to  the  covenants  of  his  lease, 
unless  he  avails  himself  of  the  privilege  thereby  given 
him  in  the  contingency  contemplated  by  the  statnte, 
to  make  a  complete  and  effectual  surrender  of  the  pos- 
session. It  does  not  give  him  the  right  to  continue  in 
the  enjoyment  and  occupation  of  the  premises,  and 
yet  be  free  from  the  rent.  (&.)  The  statute  makes  do 
apportionment  or  division  of  the  building,  or  of  the 
untenantableness,  or  of  the  surrender.  It  means  that 
if  the  entire  building  becomes  wholly  untenantable, 
the  lessee  may,  by  surrendering  the  whole,  be  dis- 
charged from  the  liability  for  the  rent  So  long  as  he 
remains  in  possession  and  use  of  a  part  of  the  build- 
ing, it  is  conclusive  evidence  as  against  him  that  it  is 
not  untenantable,  and  he  is  estopped  to  say,  or  to 
plead  that  it  is  so,  or  to  say  or  to  plead  that  he 
has    surrendered    the   possession  of    the    leasehold 


JOHNSON  V.  OPPENHEDl  427 

Respondent's  points. 

premises,  (c.)  It  is  true  that  the  literal  reading  of 
the  stiatute  is,  that  if  the  bxdlding  is  destroyed  or 
becomes  untenantable,  the  lessees  shall  not  be  liable 
to  pay  rent  afterwards,  and  may  quit  and  surrender 
the  possession ;  but  the  purpose  of  the  statute  and 
the  nature  of  the  grievance  it  was  designed  to  remedy 
forbid  us  to  construe  the  two  clauses  independent  of 
each  other,  or  to  give  the  lessee  the  benefit  of  the  relief 
from  the  rent  except  upon  the  condition  of  his  sur- 
rendering the  possession,  {d.)  Besides,  the  statute 
requires  the  tenant  to  show,  as  a  condition  precedent  to 
his  right  to  avail  himself  of  the  remedy  provided  by 
it,  that  the  destruction  or  injury  which  the  premises 
have  sustained  have  been  without  any  fault  or  neglect 
on  his  part.  But  in  this  case  not  only  has  he  failed 
to  show  that,  but  it  clearly  appears  upon  his  own  evi- 
dence that  the  whole  damage  and  injury  arose  from  his 
declining  to  give  the  necessary  license  or  permission 
to  shore  up,  without  which  the  adjoining  proprietor 
making  the  excavation  which  did  the  mischief  was 
neither  bound  nor  at  liberty  to  undertake  it.  (e.)  The 
form  of  the  plaintiff's  refusal  to  accept  the  partial  sur- 
render of  the  premises  tendered,  or  his  absolute  refusal 
to  accept  any  surrender,  is  of  no  consequence,  so  long 
as  the  defendants  continued  after  the  attempt,  to  occu- 
cupy  and  enjoy  by  their  subtenant  any  portion  of  the 
premises.  The  statute  requires  them  not  only  com- 
pletely to  surrender,  but  also  absolutely  to  quit  the  pos- 
session. (/.)  The  defendants'  offer  to  show  that 
Fischer  agreed  to  go  out,  and  that  they  declined  to 
receive  rent  from  him  after  they  went  out  themselves, 
were  properly  excluded  by  the  court  as  immaterial. 
No  agreement,  understanding,  or  dealings  between 
them  and  their  subtenant,  could  amount  to  the  quitting 
and  surrender  of  the  possession,  so  long  as  he  remained 
actually  in — and  so  long  his  possession  was  their  pos- 
session and  not  the  plaintiff's'. 
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n.  Independently  of  the  act  of  1860,  no  eTiction 
was  proved,  (a.)  As  to  the  defendants'  plea  of  the 
closing  up  of  the  windows  overlooking  the  adjoiniDg 
lot,  which  was  owned  by  a  stranger.  The  right  of  an 
adjoining  owner  so  to  improve  and  bnild  upoA  his 
own  premises,  as  to  shnt  np  the  windows,  is  unques- 
tionable, and  there  is  no^  covenant  against  it  by  the 
plaintiffs  in  the  case.  Even  had  the  plaintiffs  them- 
selves owned  the  adjoining  lot,  they  might  have  built 
upon  it  in  the  same  way  and  closed  up  the  defendants' 
windows,  without  any  breach  of  their  contract  as  land- 
lords (Palmer  v.  Wetmore,  1  Sandf.  316 ;  Parker  tJ. 
Poote,  19  Wend.  309 ;  Meyers  v.  Gemmel,  10  Barb. 
637).  (&.)  The  covenant  for  quiet  enjoyment  contained 
in  the  lease  is  only  a  covenant  of  title,  meaning  only 
that  the  defendants'  enjoyment  shall  not  be  disturbed 
or  interfered  with  by  paramount  title.  There  is  no 
warranty,  express  or  implied,  against  trespasses  or  the 
acts  of  strangers.  Nor,  because  the  building  was  let 
for  the  purposes  of  the  defendants'  business,  or  other 
business  not  more  hazardous,  was  there  any  implied 
contract  or  warranty  on  the  part  of  the  landlord  that 
the  tenement  should  be  or  continue  fit  for  such  pur- 
pose (Howard  v.  Doolittle,  3  DueVy  464). 

By  the  Couet. — ^Preedmai^,  J. — ^The  covenant  for 
quiet  enjoyment  contained  in  the  lease  means  only 
that  the  tenants  shall  not  be  evicted  by  a  paramount 
title.  It  relates  only  to  the  title,  and  not  to  the  actual 
possession  or  undisturbed  enjoyment,  where  there  is  no 
eviction  from  the  premises  demised. 

Nor  is  there  any  actual  or  implied  contract  or 
warranty  on  the  part  of  the  plaintiffs  in  this  case,  that 
the  premises  demised  shall  be  or  continue  fit  for  the 
purposes  of  defendants'  business.  The  clause  con- 
tained in  the  lease,  which  requires  the  premises  to  be 
used  in  the  business  of  importers  and  manufacturers  of 
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and  dealers  in  cloaks  and  manillas,  or  for  any  business 
not  more  hazardous,  as  respects  fire,  than  the  business 
specifically  mentioned,  cannot  be  construed  into  any 
such  implied  contract  or  warranty  (Howard  v.  Doo- 
little,  3  DucTy  464 ;  Doupe  v.  Genin,  1  Sweeny,  29 ; 
afltened,  46  IT.  T.  119). 

Myers  v.  Bums,  35  If.  T.  269,  is  not  an  authority 
for  the  proposition  that  it  should  be  so  construed.  In 
the  last  mentioned  case  the  landlord  had  leased  the 
premises  '^  as  a  first  class  hotel,"  and  had  covenanted 
"  to  keep  the  said  hotel  and  premises  in  good  neces- 
sary repair  during  the  term,  at  his  own  proper  charge 
and  expense.'' 

To  defeat  plaintiflfs'  action,  therefore,  defendants 
had  either  to  prove  an  eviction,  or  to  bring  themselves 
within  the  provisions  of  the  act  of  1860,  and  before  the 
verdict  rendered  against  them  pursuant  to  the  direction 
of  the  court  can  be  upheld,  it  must  appear  clearly  that 
he  failed  to  do  either.  The  defendants  had  the  affirma- 
tive of  the  issue.  There  being  no  conflict  of  evidence, 
when  they  rested  their  proofs,  all  presumptions  and 
inferences  which  they  would  have  had  a  right  to  ask 
the  jury  to  draw -in  their  favor  from  the  facts  proven, 
if  the  case  had  been  submitted  to  the  jury,  are  to  be 
conceded  to  them. 

The  adjudications  of  this  State,  bearing  upon  the 
general  subject  of  interference  by  landlords  with  ten^ 
ants,  may  be  assorted  into  three  distinct  and  entirely  de- 
ferent classes  of  cases,  the  remedy  for  each  class  being 
X)eculiar  to  it,  viz  : 

I.  Cases  where  the  tenant  is  evicted  without  the 
willful  or  voluntary  agency  of  the  landlord,  from  the 
whole  or  some  part  of  the  demised  premises ;  as,  foi 
example,  an  eviction  of  the  tenant  by  title  paramount 
of  a  contiguous  proprietor.  Here,  if  the  eviction  is 
from  the  whole  premises,  the  tenant  is  not  chargeable 
with  rent ;  but  if  it  be  from  a  part  of  the  premises,  the 
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law,  in  its  inability  to  impute  blame  to  the  landlord  for 
the  act  of  another  person,  requires  the  rent  to  be  ap- 
portioned, so  that  the  tenant  shall  be  liable  to  pay  for 
such  portions  of  the  premises  as  he  retains  (MofEit  n. 
Strong,  9  Bosw^  67 ;  and  see  Mark  v.  Patchin,  29  How. 
Pr.  20). 

n.  Cases  where  the  landlord  commits  an  act  or  acts 
of  trespass,  which  interfere,  more  or  less,  with  the 
beneficial  enjoyment  of  the  premises,  but  which  leave 
the  demised  premises  intact,  and  do  not  deprive  the 
tenant  of  any  part  of  them,  so  that,  though  he  may  be 
injured,  he  is  not  thereby  dispossessed.  Here  the  rule 
is,  inasmuch  as  the  wrongful  act  of  the  landlord  stops 
short  of  depriving  the  tenant  of  any  portion  of  the 
premises,  that  such  trespass  is  no  defense  against  the 
liability  for  rent,  and  the  tenant's  sole  remedy  therefor 
is  an  action  for  Hamages  against  the  wrongdoer  (Edger- 
ton  V.  Paige,  20  N.  T.  283 ;  Lounsbery  v.  Snyder,  31 
Id.  614 ;  Cram  v.  Prosser,  2  Sandf.  120 ;  Mortimer  r. 
Bruno,  6  Bosw.  653  ;  Peck  .v.  Hiler,  31  Barb.  117). 

m.  Cases  where  the  landlord  enters  wUlftilly  upon 
and  expels  the  tenant,  actually  or  constructively,  from 
a  part  of  the  demist  premises.  Here  the  rule  is,  that 
the  whole  rent  is  susi)ended  during  the  term,  though 
the  tenant  continue  in  possession  of  the  residue  (Cris- 
topher  V.  Austin,  1  Kern.  217 ;  Peck  v.  Hiler,  24  Barb. 
178). 
-  No  eviction,  actual  or  constructive,  within  the  de- 
cision of  any  of  these  cases,  has  been  proved  in  the  case 
at  bar.  The  right  of  William  C.  Rhinelander,  the 
owner  of  the  lot  adjoining  the  premises  in  question  on 
the  north,  so  to  improve  and  build  upon  his  own  lot, 
as  to  shut  up  the  windows  in  the  north  wall  of  the 
premises  demised  to  the  defendants,  there  being  no 
question  of  ancient  lights,  cannot  be  disputed  ;  and  as 
the  lease  contains  no  covenant  against  it,  the  closing 
up  of  said  windows  by  Rhinelander  cannot  be  tortured 
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into  an  eviction,  actnal  or  constructive,  of  the  de- 
fendants from  the  whole  or  any  part  of  the  demised 
premises.  Even  had  the  plaintiffs  tjiemselves  owned 
Rhinelander's  lot  and  built  on  such  land  in  such  a 
manner  as  to  obstruct  and  darken  the  windows  in  the 
premises  demised,  such  act,  even  if  it  were  a  ground  for 
damages,  would  not  have  operated  as  an  eviction 
(Palmer  v.  Wetmore,  2  Sandf.  316 ;  Parker  v.  Poote, 
19  Wend.  309 ;  Meyers  v.  Gemmel,  10  Barb.  637). 

Not  having  shown  an  eviction  independently  of  the 
act  of  1860,  the  next  inquiry  is  whether  defendants 
have  brought  themselves  within  the  provisions  and  pur- 
view of  that  act  Now,  it  is  true  that  the  literal  read- 
ing of  the  statute  is  that  if  a  building,  without  any  fault 
or  neglect  on  the  i)art  of  the  lessee,  be  destroyed,  or  be 
so  injured  as  to  be  untenantable  and  unfit  for  occu- 
pancy, the  lessee  shall  not  be  liable  to  pay  rent  after 
such  destruction  or  injury,  unless  otherwise  expressly 
agreed,  and  may  quit  and  surrender  the  possession. 
The  defendants  claim  the  benefit  of  such  literal  read- 
ing, and  insist  that  the  statute  should  be  so  construed 
as  to  mean  that,  whenever  the  demised  premises  become 
untenantable  and  unfit  for  occupancy,  that  constitutes 
an  eviction  of  the  lessee,  suspending  the  right  of  the 
landlord  to  rent  so  long  as  it  lasts  ;  and  that,  in  addi- 
tion to  this,  the  lessee  may  quit  and  surrender  and  thus 
absolutely  annul  the  lease ;  that  he  has  this  option,  but 
is  not  bound  to  exercise  it.  But  as  such  literal  inter- 
pretation would  lead  to  the  absurd  consequence,  in 
case  of  the  destruction  or  unfitness  of  only  a  compara- 
tively small  part  of  the  demised  premises,  of  continu- 
ing the  lessee  in  the  enjoyment  and  occupation  of  the 
premises,  and  yet  absolving  him  from  all  rent,  it  cannot 
be  adopted.  As  laws  must  necessarily  deal  in  generals, 
and  cannot  descend  to  particulars,  and  as  the  interpre- 
tation of  them  is  the  application  of  them  to  particular 
cases,  and  as  the  presumption  is  against  an  absurd 
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intent,  whenever  the  words,  taken  in  their  ordinary 
sense,  would  lead  to  such  a  consequence,  it  is  the  duty 
and  province  of  the  court  to  so  far  restrict  their  mean- 
ing as  to  avoid  such  a  consequence.  Domat  says  upon 
this  point :  "  Whenever  it  happens  that  the  sense  of  a 
law,  how  clear  soever  it  may  appear  in  the  words,  would 
lead  us  to  false  consequences,  and  to  decisions  that 
would  be  unjust,  if  the  law  were  indiflTerently  applied  to 
everything  that  is  contained  within  the  expression,  the 
palpable  injustice  that  would  follow  firom  this  apparent 
sense,  obliges  us  to  discover  by  some  kind  of  interpre- 
tation, not  what  the  law  says,  but  what  it  means,  and 
to  judge  by  its  meaning,  how  far  it  ought  to  be  ex- 
tended, and  what  are  the  bounds  that  ought  to  be  set  to 
its  sense,' '  The  interpretation  here  referred  to  is  to  be 
guided  again  by  certain  well  established  rules,  and  one 
of  the  most  prominent  of  these,  and  one  which  helps 
us  most  in  the  discovery  of  the  true  meaning  of  the 
law,  is  the  reason  of  the  law,  or  the  cause  which  moved 
the  legislature  to  enact  it.  This  ought  not  to  be  con- 
founded with  the  mind  of  the  law ;  for  that  is  nothing 
but  the  genuine  meaning  of  it,  for  the  finding  out  of 
which  we  call  in  the  reason  of  it  to  our  assistance. 

Another  rule  is  that,  in  case  of  doubt,  a  statute  con- 
sisting of  divers  parts  or  clauses  is  to  be  judged  by 
looking  at  the  whole,  and  to  be  construed  so  as  to  carry 
out  the  intention  of  the  law-making  power.  The  whole 
context  may  be  considered,  in  endeavoring  to  collect 
such  intention,  although  the  immediate  object  of  the 
inquiry  be  the  meaning  of  an  isolated  clause. 

The  reason  and  spirit  of  cases,  therefore,  make  fte 
law,  and  not  the  mere  letter. 

Now,  what  was  the  reason  for  the  passage  of  the 
statute  in  question,  and  the  main  intent  of  the  l^isla- 
ture  in  enacting  it  ?  At  the  time  of  such  passage  the 
law  was  firmly  settled,  by  a  long  series  of  adjudica- 
tions in  the  English  courts,  as  well  as  our  own,  tb&( 
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upon  a  lease,  with  a  covenant  to  pay  a  stipnlated 
annual  rent,  the  rent  is  payable  Yfy  the  lessee  to 
the  end  of  his  term,  though  the  property  be  destroyed 
by  fire,  and  that  the  lessee  has  no  relief  against  an 
express  covenant  to  pay  the  rent,  either  at  law  or  in 
equity,  unless  he  has  protected  himself  by  a  stipulation 
in  the  lease,  or  the  landlord  has  covenanted  to  rebuild. 
Tbis  rule  operated  so  harshly  in  many  cases  that,  as  is 
well  known,  the  legislature  interfered  by  the  passage  of 
the  act  now  under  consideration.  The  act,  in  the  ab- 
sence of  a  written  agreement  or  covenant  to  the  con- 
trary, reverses  the  prior  rule  of  law,  and  affords  relief 
not  only  against  fire,  but  against  the  elements  generally, 
and  any  other  cause,  by  which  the  buUding  may  be  so 
far  injured  as  to  be  untenantable  and  unfit  for  occu- 
pancy. But  it  makes  no  apportionment  or  division  of 
the  building,  or  of  its  destruction,  untenantableness  or 
unfitness.  Consequently,  so  long  as  the  lessee  remains 
in  possession  and  use  of  a  part  of  the  building,  it  is 
conclusive  evidence  as  against  him  that  it  has  not  been 
destroyed,  and  that  it  is  not  untenantable  or  unfit  for 
occupancy  within  the  meaning  of  the  act 

In  order  to  give  due  weight  and  effect  to  these 
various  considerations,  which  have  been  noticed,  it 
must  be  taken  to  have  been  the  true  intention  of  the 
legislature  to  absolve  the  lessee,  in  cases  contemplated 
by  the  statute,  from  the  payment  of  rent,  provided  he 
avails  himself  of  the  privilege  given  to  quit  and  sur- 
render possession  of  the  leasehold  premises  and  of  the 
land  so  leased  or  occupied.  The  reason  and  purpose  of 
the  law  and  the  nature  of  the  grievance  it  was  designed 
to  re^aedy  forbid  us,  as  the  respondents  have  correctly 
argued,  to  construe  the  two  clauses  of  the  statute 
independent  of  each  other,  or  to  give  the  lessee  the 
benefit  of  the  relief  from  the  rent  except  ux)on  the  con- 
dition of  his  quitting  and  surrendering  the  possession. 

It  remains,  therefore,  to  be  considered  whether  the 
VOL.  n— 28 
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defendants  have  quitted  and  surrendered  such  pos- 
session. 

According  to  the  evidence  the  defendants  forwarded 
the  key  of  the  outer  door  to  the  store  on  the  first  story 
to  the  plaintiffs  by  express,  and  at  the  same  time,  Sep- 
tember 30,  1889,  advised  plaintiffs  of  it  by  letter 
through  the  post  offtce.  Plaintiffs  acknowledged  the 
receipt  of  the  letter  under  date  of  October  2,  1869,  and 
absolutely  refused  to  accept  any  surrender  of  the 
premises,  or  the  key,  upon  the  ground  that  the 
premises  were  not  untenantable,  and  that,  if  they  were, 
it  was  the  fault  of  the  defendants  in  consequence  of 
their  persistent  refusal  to  allow  the  building  to  be  pro- 
tected against  the  consequence  of  the  excavation  on 
the  adjoining  lot.  Plaintiffs  also  notified  defendants 
that  they,  the  defendants,  would  be  held  liable  for  all 
rent  to  accrue  under  the  lease.  If  the  surrender  was 
complete  in  fact  and  sufficient  in  law,  the  reasons 
assigned  by  plaintiffs  for  their  refusal  to  accept  it  are 
wholly  immaterial.  If  incomplete  and  insuflBcient, 
defendants  were  not  relieved  by  any  of  the  grounds 
upon  which  plaintiffs  based  their  refusal,  or  the  manner 
of  such  refusal,  from  the  necessity  of  making  an 
effectual  surrender.  The  evidence  further  showed  that 
the  defendants  had  executed  a  written  lease  for  the 
whole  unexpired  term  of  their  own  lease  to  one  Fischer 
of  the  fourth  and  part  of  the  third  story  of  the  build- 
ing in  question ;  that  under  this  sublease,  Fischer  had 
entered  into  possession  and  was  engaged  in  the  manu- 
facture of  tassels  and  fringes  ui)on  said  premises,  and 
employed  fifteen  or  twenty  people  in  that  business; 
that  at  the  time  of  defendante*  removal  from  the  build- 
ing, they  left  Fischer  behind  in  the  occupation  of  the 
parts  leased  to  him,  and  that  he  remained  in  the  occa- 
pation  and  full  enjoyment  of  those  parts  for  a  month 
or  two  after  the  first  day  of  October,  18e».  It  also 
appeared  that  defendante  took  no  proceedings  what- 
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ever  to  remove  Fischer ;  that  the  key  sent  by  them  by 
express  was  only  the  key  of  the  store ;  that  the  en- 
trance to  the  upper  stories,  occnpied  by  Fischer,  was  by 
a  separate  outer  door  and  stairway  on  Broadway,  to 
which  there  was  another  and  diflTerent  key,  and  that  no 
offer  of  this  key  was  made  to  the  plaintiffs.  As 
Fischer^  s  title  was  good  against  the  plaintiffs,  and  his 
continued  occupation  constituted,  in  judgment  of  law, 
X)Ossession  by  the  defendants,  the  surrender  made  by 
the  latter  of  the  key  of  the  store,  leaving  Fischer  in 
possession  of  the  upper  part  of  the  building,  was  no 
surrender  in  law  or  in  fact  of  the  possession  of  the 
leasehold  premises,  and  of  the  land  covered  by  their 
lease  within  the  meaning  of  the  act  of  1860.  The  de- 
fendants, therefore,  continued  liable  on  their  covenant 
to  pay  the  rent. 

As  a  necessary  corollary,  defendants'  offer  to  prove 
that  Fischer  agreed  to  go  out  with  the  defendants,  that 
pursuant  to  an  arrangement  made  with  him  he  had  no 
longer  any  right  to  continue  the  occupation,  and  that 
they  declined  to  receive  rent  from  him  after  their  own 
removal,  were  properly  excluded  as  immaterial.  No 
agreement,  understanding,  or  dealings  between  them 
and  Fischer  could  amount  to  a  quitting  and  surrender 
of  the  possession,  so  long  as  Fischer  remained  acjkually 
in,  and  so  long  as  his  possession  was  their  possession 
and  not  the  plainti£&\ 

The  views  so  far  expressed  render  it  unnecessary  to 
inquire  whether  or  not  the  defendants  were  precluded 
by  their  refusal  to  allow  the  building  to  be  shored  up 
from  invoking  the  benefit  of  the  act  of  1860. 

The  denial  of  defendants'  motion,  at  the  trial,  for 
]eav6  to  amend  the  answer  by  the  insertion  of  a 
defense  of  fraud  by  plaintiffs  in  the  procurement  of 
defendants'  execution  of  the  lease  in  question,  was  a 
matter  not  only  resting  in  the  sound  discretion  of  the 
court,  but  perfectly  proper  under  the  circumstances. 
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A  motion  for  leave  to  set  up  a  new  and  separate  defense 
and  to  ^ai»^  an  entirely  new  issue,  the  granting  of 
which  would  operate  as  a  surprise  ui)on  the  plaintiff 
should  never  be  allowed  at  the  trial. 

The  judgment  and  order  appealed  from  should  be 
severally  affirmed,  with  costs. 

Curtis  and  Sedgwick,  JJ.,  concurred. 


JAMES    ROWE,    Plaintiff   aot)   Appellant,  «. 
SALMON  S,  STEVENS,  Defeitoakt  and  Be- 

SPONDENT. 
L  Trial.    Motiok  to  dismiss  oomflaiht  afteb  bvidencb  closed 

on  BOTH  SIDES. 

1.   When  judgment  wiU  not  he  reversed  under  an  exeqtUon  to  t^  ^ 
nidi  of  the  motion^ 
A.  When  the  motion  u  lased  on  a  proposition  qf  Zaw,  and  the 
judge  charges  that  such  proposition  is  the  general  role, 
yet  that  there  is  an  exception  to  it,  and  leaves  it  to  them  to 
determine  whether  the  case  under  the  eyidenoe  comes 
within  the  exception,  and  the  defendant  neither  excepts  to 
the  charge,  nor  requires  any  different  charge. 
].  In  such  case  the  defendant  aequieecee  in  the  lav  ^ 
charged,  and  concedes  that  the  exception  stated  in  the 
charge  exists  in  the  law. 
n.  Nbw  trial.    Motion  fob,  on   thb  ionutss,  when  xsd  tob 

WHAT  OACrSES  NOT  ORANTBD. 

1.  When  there  is  a  conflict  of  evidence  on  the  facts  submitted  to 
the  jury,  and  no  motion  is  made  either  to  dismiss  the  complaint 
on  the  ground  that  the  plaintiff  had  failed  to  prove  a  cavBe  of 
action,  or  for  a  direction  to  the  jury  to  find  a  verdict  for  de- 
fendant, on  the  ground  of  insufficiency  of  the  evidence  to  tas- 
tain  a  verdict  against  him,  a  motion  for  a  new  trial  on  the 
minutes  will  not  be  granted  on  the  ground  that  the  verdict  is 
without  evidence  or  insufficiently  supported  by  the  evidence. 
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2.  On  snch  a  motion  the  question,  whether  the  fact  so  snbmitted 
is,  even  if  found  in  plaintiff 's  favor,  will  warrant  in  law  a  ver- 
dict for  him,  cannot  be  raised  if  there  are  no  exceptions  suffi- 
cient to  bring  it  before  the  court. 
m.  Policy  of  thb  law  in  bbfebencb  to  GBAimNG  ztbw  trials  Ain> 

BEVSBSmO  JUDGHENTS. 

Before    Barboub,    Ch.    J.,    Peeedman    and   SEDiGh 

WIOK,  J  J. 

Decided  May  4:,  1872. 

Appeal  from  order  setting  aside  verdict  and  grant- 
ing a  new  triaL 

The  action  was  brought  to  recover  the  usual  brok- 
er's commission  for  services  rendered  by  plaintiff  to 
defendant,  under  an  employment  as  a  broker,  to  find 
a  purchaser  for  fifteen  lots  of  land  owned  by  defend- 
ant. 

The  defendant  denied  such  employment  and  the 
rendition  of  any  services  for  defendant,  at  defendant' s 
request,  and  claimed  that  plaintiff  was  employed  by 
other  persons. than  the  defendant,  namely,  by  Winters 
and  Hunt,  to  bring  about  an  exchange  of  some  of  their 
property  for  said  lots,  that  he  did  effect  such  exchange, 
but  that  his  services  in  that  respect  weije  rendered  to 
such  Winters  and  Hunt,  who  jmd  the  plaintiff  the 
usual  broker's  commission  and  fees  therefor. 

Upon  the  trial  before  the  court  and  a  jury,  evidence 
was  introduced  hy  both  parties,  and  at  the  close  of 
such  evidence,  defendant's  counsel  moved  to  dismiss 
the  complaint  on  the  ground  that  a  broker  cannot  take 
a  commission  from  both  parties.  The  motion  was  de- 
nied, and  defendant  excepted. 

The  case  was  submitted  to  the  jury,  under  the 
charge  of  the  court,  upon  the  questions  of  fact  involved, 
and  the  jury  rendered  a  verdict  for  plaintiff  for  nine 
hundred  and  fifty  dollars. 
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Defendant's  counsel  then  moved  the  court  to  set 
aside  the  verdict  as  contrary  to  the  evidence.  The  court 
granted  the  motion,  and  made  an  order  setting  aside 
the  verdict  and  ordering  a  new  trial,  with  costs  to  abide 
the  event 

Plaintiff  appeals  from  such  order. 

C.  E.  TrudXy  attorney,  and  C  Shaffer^  of  counsel 
for  appellant,  argued : — ^I.  The  plaintiff  was  entitled  to 
recover  (Pugsley  d.  Murray,  4  E.  D.  Smithy  245 ;  Dun- 
lap  V.  Richards,  2  Id.  181). 

II.  The  party  nonsuited,  or  against  whom  a  verdict 
is  ordered,  is  upon  api)eal  entitled  to  have  every 
doubtful  &ct  found  in  his£Eivor  (Colegrove  «.  N.  Y. 
&N.  H.  R.  R.Co.,  29  iV^.  T.  494;  Hart  t).  Erie  Railway 
Co.,  Albany  L.  Jour.  vol.  8,  p.  812). 

m.  The  charge  of  Justice  Spenoeb  was  not  ex- 
cepted to,  and  was  very  explicit  in  its  statements  of  the 
law.  The  jury  were  instructed,  that  before  they  could 
find  for  the  plaintiff,  they  must  find  that  plaintiff  in- 
formed both  parties  to  the  transaction,  that  the  other 
party  was  to  pay  him  a  commission,  and  as  there  was 
evidence  on  that  point  the  supx)Osition  is  they  did  so 
find,  and  the  finding  of  a  jury  on  a  question  of  fiict  is 
conclusive  {O.  &  W.  on  JVew  Trials^  vol.  1,  p.  882 ;  2 
Arch.  Pr.  222 ;  Ora.  Pr.  814 ;  see  also  G.AW.on  New 
Trials,  vol.  1,  p.  880). 

rV".  A  verdict  should  not  be  set  aside,  merely  be- 
cause the  court  would  have  come  to  a  different  concla- 
sion  from  that  of  the  jury,  on  the  force  and  weight  of 
the  testimony  (Mackey  v.  N.  T.  Cent.  R.  R.  Co.,  27 
Barb.  629 ;  Gra.  &  W.  on  New  Trials^  vol.  3,  pp. 
1239-1821).  And  the  verdict  should  be  sustained  by 
the  court,  if  the  evidence,  by  any  feir  construction,  will 
warrant  such  a  finding  ((7.  A  TT.,  vol.  8,  p.  1239; 
Conklin  v.  Thompson,  29  Barb.  218 ;  Heritage  ^.  Hall, 
38  Id.  847 ;  Best  v.  Starks,  24  How.  Pr.  68 ;  Sheldon  t>. 
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H.  R.  R  Co.,  29  Banrb.  226  ;  Prye  v.  Bennett,  9  Abb.  Pr. 
45 ;  27  Barb.  540 ;  29  Id.  491-604).  ''  The  verdict  must 
be  so  clearly  against  the  weight  of  evidence  as  to  show 
that  the  jury  was  improperly  controlled  by  passion,  or 
,  prejudice,  or  corruption,  or  it  must  be  evident  that  the 
jury  have  mistaken  the  purport  of  the  testimony,  or 
the  court  will  not  interfere  "  (Heritage  t).  HaU,  d&Barb. 
847  ;  Coddington  v.  Camley,  2  Hilt.  528). 

V.  In  the  absence  of  express  declaration,  a  state  of 
facts  may  exist  that  amount  to  notice,  and  which  is 
notice.  « 

VI.  Stevens,  with  full  knowledge  of  all  the  facts, 
and  after  the  business  had  been  closed  to  the  satisfac- 
tion of  both  ])arties,  and  after  he  had  paid  Howe  thirty- 
four  dollars,  repeatedly  promised  Rowe  to  pay  him  the 
balance.  A  past  consideration  is  snfSlcient  to  support 
the  most  onerous  undertaking  (1  Caines  B.  460  /  2  Id. 
152 ;  Doty  «.  Williams,  14  JoJiTis.  378). 

Larned  &  Warren^  attorneys,  and  Ira  D.  Warren^ 
of  counsel  for  respondents,  argued  : — I.  The  verdict  of 
the  jxiry  in  this  case  was  against  the  clear  preponder- 
ance of  evidence  in  this  case. 

II.  We  think  it  a  well  settled  rule  of  law,  that  a 
broker  employed  by  one  person  to  buy  real  estate  at 
the  lowest  possible  price,  cannot  at  the  same  time  act 
for  another  person  who  employs  him  to  sell  real  estate 
at  the  highest  possible  price.  One  of  the  employers 
must  of  necessity  be  cheated.  This  was  perhaps  the 
reason  one  of  the  old  English  judges,  in  one  of  the 
earliest  recorded  cases  on  the  subject  of  brokers,  de- 
fines a  broker  to  be  "  a  man  who,  when  two  men  would 
trade,  steppeth  in  between  them  and  robbeth  both.^' 
In  this  case,  itapx>ears  by  the  evidence  of  Mr.  Winter, 
of  Mr.  Hunt  and  Mr.  Stevens,  that  neither  of  them 
knew  that  the  plaintiff  was  to  receive  a  commission 
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from  the  other.  If  then  it  is  trae,  as  plaintiff  claims, 
that  he  agreed  with  both  parties  for  a  commission,  it  is 
also  true  that  neither  of  them  knew  of  such  an  arrange- 
ment with  the  other.  It  is  well  settled  that  in  such  a 
case  a  broker  cannot  recover  commissions  from  either 
of  the  parties,  although  in  this  case  the  plaintiff  got  his 
commission  from  Winter  &  Hunt  (Dunlap  v.  Richards, 
2  jE.  D.  Smithy  181 ;  Pugsley  v.  Murray,  4  7d.  246; 
King  V.  Parr,  Alb.  Law  Jour.  vol.  4,  p.  46 ;  Story  on 
Agency  J  §  31).  It  was  impossible  for  the  plaintiff  to 
act  in  good  faith,  and  for  the  best  interest  of  both  these 
parties.  The  evidence  in  this  case  shows  that  tiie 
defendarii  was  the  victim  of  this  ambitious  and  com|ffe- 
hensive  broker,  who  told  him  mortgages  had  three 
years  to  run,  when  they  were  actually  foreclosed  at  the 
time.  A  lawyer  might,  with  the  same  propriety,  take 
a  retainer  from  both  sides,  and  try  to  act  for  the  bert 
interest  of  both.  He  could  not  do  it,  did  he  possess 
the  wisdom  of  Solomon,  and  the  sagacity  of  Peter. 
The  c(>urts  have  therefore  fixed  a  salutary  rule  that 
where  4Ln  agent  aUempts  to  act  for  both  parties  without 
the  knowledge  of  each,  as  in  this  case,  he  shall  be 
deemed  to  act  for  neither. 

By  the  Couet.— Preedmak,  J. — The  learned  judge 
presiding  at  the  trial  charged  the  Jury  in  effect  that 
although  as  a  general  rule  a  broker  cannot  act  for  both 
parties  and  collect  a  fee  from  each,  yet  there  may  be 
circumstances  under  which  he  may  rightfully  be  em- 
ployed by  both  i)arties  to  do  a  joint  service  upon  an 
agreement  that  he  should  be  paid  equally  by  them,  bat 
that  this  must  be  folly  understood.  He  left  it  to  the  jury 
to  find  whether  the  case,  according  to  the  evidence,  did 
or  did  not  come  within  the  exception  referred  to,  and 
charged  them  that,  before  they  could  render  a  verdict 
for  the  plaintiff,  they  had  to  find  from  the  evidence,  as 
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not  only  that  defendant  employed  -plaintiff,  but  also 
that  it  was  understood  by  all  the  parties  interested- 
Hunt  and  Winters  on  the  one  side  and  the  defendant 
on  the  other — that  plaintiff  was  to  act  as  a  broker  for 
both  sides,  and  to  be  paid  accordingly. 

The  defendant,  who  had  previously  and  unsuccess- 
fully moved  for  a  dismissal  of  the  complaint  on  the 
sole  and  specific  ground  that  a  broker  cannot  take  a 
commission  from  both  parties,  did  not  request  the  court 
to  charge  otherwise,  and  took  no  exception .  to  the 
charge  as  made.  Consequently,  he  acquiesced  in  it, 
and  the  charge,  as  delivered,  must  be  assumed  to 
embody  the  true  rule  of  law  applicable  to  defendant's 
case  upon  the  present  appeal  by  plaintiff. 

The  only  question,  then,  before  us  is,  whether  the 
court  below  erred  in  setting  aside  the  verdict.  The 
motion  was  made  on  the  judge's  minutes.  Section  264 
of  the  Code  prescribes  three  distinct  grounds  upon 
which  the  judge  who  tries  the  cause  may  entertain 
such  motion,  namely,  1,  Upon  exceptions ;  2.  For  in- 
sufficient evidence;  and,  3.  For  excessive  damages. 
The  defendant  moved  upon  the  sole  ground  that  the 
verdict  was  contrary  to  the  evidence  ;  and  unless  it  was 
clearly  so,  the  motion  should  have  been  denied. 

Upon  an  examination  of  the  proceedings  had  upon 
the  trial,  we  find  that,  when  plaintiff  rested,  no  motion 
was  made  by  defendant  for  a.  dismissal  of  the  com- 
plaint for  the  reason  that  plaintiff  had  foiled  to  prove 
a  cause  of  action ;  and  that,  at  the  close  of  the  evidence 
on  both  sides,  the  defendant  again  omitted  to  move  for 
such  dismissal,  or  the  direction  of  a  verdict  in  his  favor, 
upon  the  ground  of  the  insufficiency  of  th6  evidence  to 
sustain  a  verdict  against  him.  The  defendant,  there- 
fore, by  not  objecting  to  submit  the  case  to  the  jury 
upon  the  questions  of  fact  involved  in  them,  conceded 
that  there  was  sufficient  evidence  to  carry  the  case  to 
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the  jniy,  and  he  consented  to  a  decision  of  these  ques- 
tions by  that  tribunal.  Having  taken  his  chance  of  a 
favorable  verdict,  which  would  have  concluded  the 
plaintiff  upon  the  facts,  and  there  being  a  clear  conflict 
of  testimony  between  the  parties,  who  had  appeared  as 
witnesses  on  their  own  behalf,  the  defendant  should  not 
afterwards  have  been  permitted  to  allege  that  the 
verdict  is  without  evidence,  or  insufliciently  supported 
by  evidence,  and,  for  that  reason,  against  law  (Barrett 
V.  Third  Ay.  R.  R.  Co.,  45  JV.  T.  632). 

Moreover,  it  appears  that  there  really  was  sufficient 
evidence  to  authorize  the  jury  to  find  as  they  did, 
and  the  case,  therefore,  belongs  to  a  class  of  cases  in 
which  the  rule  is  that  the  conrt  will  not  set  aside  the 
verdict  merely  because  the  court  is  of  the  opinion  that 
it  would  have  come  to  a  contrary  conclusion  upon  the 
same  evidence. 

The  policy  of  the  law  is  not  only  to  do  justice  be- 
tween the  parties,  but  also  to  end  the  l^al  strife  after 
each  of  them  has  had  a  reasonable  oppcwtunity  for  the 
full  presentation  of  his  side  of  the  case.  The  law, 
therefore,  prescribes  certain  forms  according  to  which 
justice  is  uniformly  administered,  and  very  wisely 
holds  that  during  the  progress  of  an  action  certain 
benefits  can  be  claimed  and  secured  only  in  a  certain 
form  and  at  a  particular  stage  of  the  proceeding,  and 
are  waived,  unless  so  applied  for.  In  many  instances 
a  party  has  his  tree  choice,  which,  however,  when 
made,  will  bind  him  to  abide  by  it  with  all  its  conse- 
quences. By  electing  one  mode  for  the  assertion  and 
investigation  of  his  rights,  he  is  deemed  to  have  waived 
others  which  are  inconsistent  therewith.  If  the  prac- 
tice were  otherwise,  litigation  would  be  indeterminable. 
According  to  these  fundamental  principles,  there  is 
neither  injustice  nor  hardship  in  holding  a  defendant 
who  has,  either  carelessly  or  designedly,  seen  fit  to 
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omit  making  his  motion,  concluded  upon  the  facts 
established  by  the  verdict  of  the  jury. 

The  order  appealed  from  should  be  reversed,  with 
costs. 

Bakboub,  Ch.  J.,  and  Sedgvtiok,  J.,  concurred. 


HIRAM  A.  CRANE,  PLAnrnrp  and  Respondent,  v. 
HERMAN   KNTJBEL,  Defendant  and   Appel- 

liANT. 

GoHTRAOT. — ^Bunj>iNe^ 

1.  What  not  tubsUmUal  perfmmanoe. 

1.  Wliere  a  payment  is  to  be  made  when  the  trimmings  are  aU 
done  and  doors  dU  hung,  and  the  builder  abandons  the  work 
leaving  the  doors  on  the  basement  and  first  floor  nnhong,  and 
a  considerable  part  of  the  trimmings  undone,  there  is  not  suf- 
ficient performance  to  entitle  him  to  the  payment. 

2.  Wainer  of  itriet  performance^  what  not  n^ffldent  to  eetoMish. 

A  statement  to  the  assignee  of  the  contractor,  made  by  the  owner, 
at  or  about  the  time  that  he  had  served  the  contractor  with  a 
written  notice  insisting  on  full  performance,  that  he  had  no 
money  but  expected  some,  and  would  call  down  and  see  the 
assignee  and  settle  with  him ;  a  subsequent  statement  that  he 
could  not  pay  then — ^the  work  was  not  done,  the  doors  were 
not  hung;  that  he  could  not  pay  it  then  as  he  had  not  the 
money;  he  would  pay  it  next  week;  he  would  give  a  check  for 
it;  that  the  parlor  doors  were  not  h'ang;  and  a  statement  at  a 
further  interview  that  the  contract  was  not  yet  fulfilled ;  that 
the  contractor  had  abandoned  his  contract  and  put  him  to 
extra  expense;  are  insufficient  to  establish  a  waiver. 

Before    Babboub,    Ch.    J.,    Fbeedhan  and    Sedg- 

WIOK,  J  J. 
JkeicUd  May  4, 1878. 

Appeal  from  judgment  entered  upon  the  report  of  a 
referee. 
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The  action  was  brought  to  recover  eight  hundred 
and  twenty-one  dollars  and  ninety-one  cents,  the 
amount  of  an  order  drawn  by  John  G.  Hoffman  in 
favor  of  the  plaintijBT,  and  accepted  by  the  defendant^ 
and  payable  by  its  terms  out  of  the  fifth  payment  to 
which  John  Q.  Hoflfman  might  become  entitled  nndei 
a  certain  builder' s  contract  made  with  the  defendant 

The  answer  alleged  that  said  John  G.  Hoffman 
abandoned  the  contract  before  the  fifth  payment  be- 
came due. 

The  issues  were  referred,  by  consent  of  parties,  to  a 
referee  to  hear  and  determine  the  same,  and  his  report 
is  as  follows : 

1.  That  on  or  about  October  ,  1867,  the  defendant 
and  one  J.  G.  Hoffman  made  and  entered  into  a  certain 
contract  in  writing,  wherein  and  whereby  the  said 
Hoffman  agreed  to  well  and  suflSciently  erect  and  finish 
all  the  carpenter  work  in  two  certain  new  four-story 
and  basement  brick  dwelling  houses,  situated  on  the 
lot  known  as  the  southwest  comer  of  Seventh- aveAue 
and  Fifty-ninth  street,  in  the  city  of  New  York,  agree- 
ably to  the  plans  and  specifications  made  by  A. 
Pfeund,  architect,  and  for  which,  by  the  terms  of  said 
contract,  the  defendant  agreed  to  pay  him,  the  s^d 
Hoffman,  the  sum  of  six  thousand  dollars  in  manner 
following : 

Mrst  When  the  third  tier  of  beams  are  leveled  np 
and  bridged,  the  sum  of  five  hundred  dollars. 

Second.  When  the  roofs  are  tinned  and  skylights 
on,  one  thousand  dollars. 

Third.  When  the  floors  are  laid,  partitions  all  8et> 
furring  all  done,  the  sum  of  one  thousand  dollars. 

fourth.  When  the  stairs  are  up,  sash  all  in,  one 
thousand  dollars. 

Fifth.  When  the  trimmings  all  done,  doors  all 
hung,  one  thousand  dollars. 

Sixth.  When  the  work  is  completed,  finished  and 
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done  in  conformity  with  the  plans  and  specifications, 
the  snm  of  one  thousand  five  hundred  dollars. 

2.  That  the  said  Hoffman  duly  entered  upon  the 
said  contract,  and  that  the  plaintiff  furnished  lumber 
to  the  said  Hoffman,  to  aid  him  in  the  performance 
thereof,  to  the  value  and  amount  of  about  the  sum  of 
one  thousand  five  hundred  and  eighty  dollars,  none  of 
which  has  been  paid,  but  is  still  due  and  owing  to  the 
plaintiff  from  the  said  Hoffman. 

3.  That  while  performing  the  work  under  said  con- 
tract the  said  Hoffman,  in  payment  of  certain  lumber 
which  he  wished  to  purchase  of  the  said  plaintiff  to 
use  ux>on  said  work,  made  and  gave  to  the  said  plain- 
tiff a  certain  instrument  in  writing  in  the  words  follow- 
ing, to  wit : 

^^New  Toek,  March  6th,  1868. 
"  Mr.  Hebman  Knubel  :  Please  pay  to  H.  A.  Crane 
or  order,  eight  hundred  and  twenty-one  ^V^  dollars 
($821^),  and  deduct  the  same  from  the  fifth  payment 
or  x)ayments  due  when  trimmings  are  all  on  and  doors 
all  hung,  and  much  oblige 

"  Yours  respectfuUy, 
"$821^.  J.  G.  Hoffman.^' 

—which  said  instrument  was  duly  accepted  by  the  said 
defendant  in  writing  across  the  face  thereof  in  the 
following  words :  ''  Accepted ;  payable  when  i)ayment 
is  due.    H.  Knubel.^' 

4.  That  after  the  said  instrument  had  been  so  ac- 
cepted by  the  said  defendant,  the  said  Hoffman  de- 
livered the  said  instrument  so  accepted  to  the  plaintiff 
in  this  action,  and  the  said  plaintiff,  on  the  strength 
and  faith  thereof,  furnished  lumber  to  the  said  Hoff- 
man to  the  full  and  exact  amount  and  value  of  eight 
hundred  twenty-one  dollars  and  ninety -one  cents. 

6.  That  the  said  lumber  so  furnished  was  used  by 
the  said  Hofihian  on  the  said  buildings  of  the  said  de- 
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fendaut^  and  has  never  been  paid  for  except  by  said 
draft 

6.  That  the  said  Hoffman  did  not  complete  or  finish 
his  said  contract,  but  abandoned  the  same  before  tiie 
work  was  completed. 

7.  That  at  the  time  the  said  Hoffman  abandoned  the 
said  contract  he  had  completed  the  work  necessaiy 
thereunder  to  entitle  him  to  the  fifth  payment^  except 
in  some  slight  particulars. 

8.  That  the  said'  Hoffman,  before  abandoning  the 
said  contract,  substantially  completed  the  work  neces- 
sary to  be  done  to  entitle  him  to  the  fifth  payment,  and 
was  substantially  entitled  to  said  payment. 

9.  That  the  difference  between  the  amount  of  said 
payment  (one  thousand  dollars),  and  the  amount  of  the 
instrument  in  suit  (eight  hundred  and  twenty-one  dol- 
lars and  ninety-one  cents),  would  more  than  pay  for 
the  work  necessary  to  be  done  to  complete  said  pay- 
ment 

10.  That  after  the  abandonment  of  the  said  contract, 
and  in  the  month  of  April,  1868,  the  plaintiff  caused 
said  instrument  to  be  presented  to  the  defendant  for 
payment,  who  waived  the  strict  performance  of  the  con- 
tract by  Hoffman,  and  promised  and  agreed  to  pay  the 
amount  called  for  by  said  instrument  to  the  plainti£ 

11.  That  I  have  calculated  the  interest  on  said 
instrument  from  May  1,  1868,  to  January  28,  1871  (the 
date  hereof),  and  find  the  same  to  be  one  hundred  and 
fifty-six  dollars  and  eighty-one  cents,  which  added  to 
the  amount  of  said  instrument,  makes  the  sum  of  nioe 
hundred  and  seventy-eight  dollars  and  seventy-two 
cents. 

Upon  the  above  found  matters  of  fact  I  find  as  mat- 
ters of  law : 

That  plaintiff  is  entitled  to  judgment  against  de- 
fendant for  the  sum  of  nine  hundred  and  seventy-dght 
dollars  and  seventy-two  cents,  with  interest  thereon, 
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from  the  date  hereof,  besides  the  costs  and  disburse- 
ments of  the  action,  and  I  do  order  and  direct  judgment 
to  be  entered  accordingly. 

The  defendant  excepted  to  the  3rd,  4th,  7tn,  8th, 
9tli  and  10th  findings  of  fact,  and  the  conclusion  of  law 
of  the  referee. 

Judjnnent  was  entered  on  the  report  and  defendant 
appealed. 

Isaac  L.  Egbert^  attorney  and  of  counsel,  and 
James  M.  Smithy  of  counsel  for  appellant.,  argued : — 
L  The  referee  erred  in  denying  the  motion  of  defend- 
ant's counsel  for  a  dismissal  of  the  complaint  after 
plaintiff  had  rested  his  case.  1.  The  draft  "Exhibit 
No.  1,"  is  not  a  bill  of  exchange — not  being  payable 
absolutely  and  at  all  events.  It  was  not  to  become 
payable  until  the  money  should  be  due  on  fifth  install- 
ment of  contract,  "Exhibit  No.  2.''  The  plaintiff 
rested  without  proving  performance  of  the  work  under 
the  contract  which  would  entitle  Hoffman  to  said  fifth 
jmyment.  The  work  not  being  performed  the  order 
never  became  due  (Van  Wagner  &  Jewett,  27  Barb. 
181 ;  Galley  t).  Prindle,  14  Id.  186  ;  Franklin  t).  Robin, 
1  Johns.  Ch.  157).  2.  Assuming  the  testimony  of  the 
witnesses  for  the  respondent  to  be  true,  that  ''Mr. 
Knubel  promised  to  settle  with  Mr.  Crane,"  and  that 
such  promise  was  subsequent  to  the  abandonment,  it 
could  not,  in  law,  be  deemed  a  waiver  of  performance 
by  Hoffman.  The  contract  could  not  be  altered  or  per- 
formance of  it  waived  by  paroly  and  certainly  not 
between  the  appellant  and  the  respondent  (the  latter 
not  being  a  party  to  the  contract),  unless  the  parol 
contract  be  upon  sufficient  consideration,  and  be  exe- 
cuted {N.  T.  Com.  PI.  1853 ;  Tinker  v.  Gerraghty,  1 
E.  D.  SmUh,  687). 

IL  The  seven,  eighth,  and  tenth  findings  of  fact  by 
fhe  referee  are  unsupported  by  the  law  or  the  evidence. 
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1.  The  evidence  does  not  show  that  Hoffman  at  "the 
time  of  his  abandonment  of  the  contract  had  completed 
the  work  necessary  thereunder  to  entitle  him  to  the 
fifth  payment,  except  in  some  slight  particnlars,"  or 
that  he  substantially  completed  said  work^  or  was  sub- 
stantially entitled  to  said  payment.  Such  payment 
was  not  to  become  due  until  the  "  trimmings  were  aU 
on  and  doors  aU  hung."  There  is  no  conflict  of  evi- 
dence as  to  the  fact  that  when  Hofitaan  abandoned  the 
contract  there  were  no  doors  hung  on  the  basement, 
first  or  second  floor  of  eitheir  house.  There  is  no  con- 
flict of  evidence  as  to  the  fact  that  the  stairs  were  nn- 
trimmed,  or  as  to  the  fact  that  there  were  no  blinds 
furnished  or  hung  by  Hoffman — this  being  part  of  the 
trimmings.  A  party  may  retain,  without  compensa- 
tion, the  benefits  of  a  partial  performance,  when  the 
contractor,  without  the  consent  or  agreement  of  the 
other,  of  his  own  mere  volition  abandons  the  forth^ 
performance  of  it.  The  acceptance  by  the  defendant 
of  the  order  *' Exhibit  No.  1,"  placed  him  in  no  dif- 
ferent attitude  with  the  plaintiff  than  he  stood  towards 
the  contractor.  And  the  same  rule  which  would  dis- 
entitle the  contractor  to  the  i>ayment,  obtained  in  ab- 
solving defendant  from  liability  to  the  plaintiff  {Ct  of 
App.  1858 ;  Smith  v.  Brady,  17  iT.  F.  173 ;  Pike  v. 
Butler,  4  Id.  360 ;  12  Johns.  274,  166 ;  2  Mass.  147 ; 
Jennings  v.  Camp,  13  Johns.  94 ;  Lantry  v.  Parks,  8 
Cow.  63 ;  4  Wend.  285 ;  11  i&  484 ;  4  Cow.  664 ;  10 
John^.  36;  6  DeniOj  406;  4  Corns.  411;  IB.  D. 
Smith,  395  ;  2  Id.  196;  9  iV:  T.  93  ;  26  /e?.  427;  88/(1 
223  ;  27  /<«.  379;  38  Id.  189).  It  is  the  usual  practice 
of  owners  of  land  contracting  for  the  erection  of  bufld- 
ing  thereon,  to  reserve  the  largest  payments  until  tie 
last)  when  they  x)ay  in  installments,  as  an  indemnity 
against  loss  by  the  abandonment  or  non-fulfillment  of 
the  contract  by  the  builder,  and  the  soundness  of  the 
theory  of  the  cases  above  cited,  which  give  to  the 
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owner  the  benefit  of  a  partial  i)erformance  in  case  of  a 
desertion  of  the  contract  by  the  bnilder,  is  apparent. 
The  owner  is  compelled  in  snch  a  case  for  his  own  pro- 
tection to  take  charge  of  the  completion  of  the  work  at 
a  sacrifice  of  his  time,  and  in  most  cases  is  pecnniarily 
damaged  by  delay.  These  last  payments  are  supposed 
nsnally  to  embrace  the  builder's  profits,  and  on  no 
principle  of  equity  is  he  entitled  to  snch  profit  on  a 
contract  which  he  has  by  his  own  act  abandoned  before 
completion.  3.  The  evidence  does  not  snp;>ort  the 
tenth  finding,  to  wit :  ^'That  after  the  abandonment  of 
the  contract,  the  defendant  waived  strict  performance 
by  Hoffman^  and  promised  to  pay  the  amount  of 
^Exhibit  No.  1.' "  The  contract  was  under  seal,  and 
performance  could  not  be  waived  or  altered  by  parol 
without  a  consideration,  &o.  (iT.  F.  Com.  PL  1863; 
Tinker  v.  Gerraghty,  1  JB.  D.  Smith,  687).  4.  When 
there  is  no  conflict  of  evidence,  the  conclusion  to  be 
drawn  from  these  facts  is  a  question  of  law,  and  the 
court  will  inquire  into  the  facts  notwithstanding  the 
finding  of  the  referee  <Pellows  v.  Northrop,  39  N.  T. 
117 ;  Pratt  v.  Poote,  9  Id.  465 ;  Parmers'  Bank  v.  Vail, 
21  Id.  486 ;  Valentine  v.  Connor,  40  Id.  263 ;  Putnam 
t.  HubbeU,  42  Id.  113). 

David  McAdam,  attorney,  and  of  counsel  for  re- 

8X>ondent,  argued : — I.  If  the  contract  between  Hoffman, 

the  drawer,  and  the  defendant,  the  drawee  and  acceptor, 

was  so  far  performed  as  to  entitle  the  contractor  to  the 

Jifth  payment,  there  can  be  no  doubt  of  the  plaintiff's 

right  to  recover,  because  such  order,  and  its  acceptance, 

operated  as  an  assignment  by  Hoffman  to  the  plaintiff 

of    the   fund  in  the  defendant's   hands  (Lowrey  v. 

Stewart,  26  If.  T.  239,  affirming  the  superior  court, 

general  terpi,  3  Bosw.  506 ;  Parker  v.  City  of  Syracuse, 

31  N.  T.  376  ;  WeUs  v.  WiUiams,  39  Barh.  667 ;  Morton 

V.  Taylor,  1  HiU,  683).    The  drawing  of  a  bank  check 
VOL.  n.— 29. 
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is  not  of  itself  an  assignment  of  the  fond,  bnt  when 
accepted  it  is  (Butlerworth  v.  Peck,  *  6  Bosw.  341 ; 
Chapman  v.  White,  6  iV;  T.  412). 

IL  Was  the  fifth  {myment  earned  ?  This  depended 
npon  the  fact  whether  the  particular  work  required  to 
be  done  by  the  contract,  to  entitle  the  contractor  to  the 
fifth  payment,  was  done  or  not,  or  whether  its  perform- 
ance was  waiced,  and  the  work  as  done'  accepted  as 
such  performance.  The  fifth  payment  became  due, 
according  to  the  contract^  ^^when  the  trimmings  aU 
donCj  doors  all  hung^  one  thousand  dollars."  In  the 
performance  of  a  contract,  sv^starUial  performance  is 
all  that  is  required  (2  Pars,  on  Cont.  172,  and  see  notes 
to  p.  35,  4  ed. ;  Add.  on  Cont.  4  ed.,  p.  453  ;  Smith  t. 
Gugerty,  4  Barh.  621 ;  Sinclair  v.  Tallmadge,  35  Ba/rl. 
602 ;  Thomas  r>.  Fleury,  26  N.  F.  32 ;  and  see  also  28  iV. 
T.  444.  There  was  a  clear  stcbstantial  performance  un- 
der these  decisions,  (a.)  The  trimmings  were  all  done, 
except  fitting  up  some  closets  after  the  plumbers,  and 
this  work  is  usually  done  last ;  and  this  evidence  stands 
uncontradicted,  (ft.)  The  doors  were  all  hung,  when 
Hoffman  left  the  buildings,  on  the  two  upper  stories, 
and  the  balance  of  the  doors  were  all  in  the  building  at 
the  time,  or  were  taken  to  the  building  from  Hoffman's 
shop,  by  the  defendant,  after  Hoffman  left  (c.)  The 
doors  left  unhung  could  be  hung  for  from  twenty -five 
dollars  to  forty  dollars,  {e.)  It  must  be«rememb«^ 
in  addition  to  this,  that  the  fifth  was  not  the  last  pay- 
ment under  the  contract,  nor  was  it  the  last  work  re- 
quired to  be  done,  to  render  complete  performance. 
The  finishing  up  of  the  contract,  and  for  which  ^further 
payment  of  fifteen  hundred  dollars  was  to  be  made, 
necessarily  involved  a  general  finishing  up  of  details, 
and  of  matters  generally,  in  all  parts  of  the  house, 
many  of  which  of  necessity  have  to  be  done  with  the 
finishing  of  the  building.  Under  such  circumstances) 
the  law  will  not  be  so  technical  in  regard  to  perform- 
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auce  as  it  would  on  final  completion,  wMcli  is  supposed 
to  embrace  full  performance  of  everything. 

in.  Upon  the  evidence  offered,  the  question  of  per- 
formance became  one  of  fact,  and  the  finding  of  the 
referee  upon  it,  in  favof  of  the  plaintiff,  is  conclusive 
to  the  same  extent  as  the  verdict  of  a  jury  (Sinclair  v. 
Tallmadge,  35  Barb.  602 ;  Murphy  v.  Boker,  3  Hobt. 
1 ;  Williams  v.  Vanderbilt,  29  Barb.  491,  504 ;  Id. 
218  ;  33  Barb.  347 ;  2  Bilt.  528 ;  24  Bow.  68). 

IV.  There  was  a  clear  wdiver  by  the  dtfendarvt  of 
strict  performance  of  the  contract.  The  defendant, 
when  called  npon  by  Crane  for  payment,  cfter  Hoffman 
had  left  the  work,  instead  of  repudiating  the  order  on. 
the  ground  of  non-performance  of  the  work,  so  that 
Crane,  the  plaintiff,  might  complete  it  himself,  and  he 
certainly  could  and  would  have  done  it  if  required,  the 
defendant  made  an  unconditional  promise  to  two  wit- 
nesses to  call  down  to  Crane's,  the  plaintiff,  and  pay 
the  order,  (a.)  Defendant  went  to  Hoffman's  shop,. 
after  Hoffman  had  left  the  work,  and,  under  his  con- 
tracts  took  away  all  the  doors  for  his  building  that  had 
not  been  furnished  to  it  by  Hoffman.  This  is  uncon- 
tradicted. (5.)  As  the  fifth  payment  was  not  the  last 
payment  under  the  contract,  nor  was  the  work  to  be 
done  to  earn  it  the  last  work  required  to  render  com- 
plete performance,  waiver  of  strict  performance  of  the 
contract  will  more  readily  be  inferred,  (e.)  Consider- 
ing also  the  relations  of  the  parties,  and  the  fact  that 
the  contract  was  one  not  requiring  the  personal  services 
of  Hoffman,  and  that  if  Hoffman  had  left  his  contract 
partially  unperformed,  Crane  would  have  the  right  to 
step  in  and  complete  it  himself,  in  order  to  protect  his 
rights  as  assignee  under  the  order ;  any  act  or  word, 
dispensing  with  or  waiving  the  exercise  of  this  right 
on  the  part  of  Crane,  is,  in  law,  a  waiver  of  further  per- 
formance. (€?.)  It  must  also  be  remembered  that  the 
fifth  payment  amounted  to  one  thousand  dollars,  the 
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order  but  eight  hnndred  and  twenty-one  dollars,  and 
two  experts  were  sworn,  and  testified  that  all  the  work 
required  to  be  done  under  the  contract,  to  entitle  the 
contractor  to  the  fifth  payment,  was  done,  except  the 
mere  hanging  of  the  doors,  which  could  be  done  for 
twenty-five  dollars,  and  not  to  exceed  forty  dollars, 
(e.)  It  must  also  be  remembered  that  there  was  a 
further  payment  of  fifteen  hundred  dollars  (over  and 
above  the  fifth  payment)  upon  the  completion  of  the 
building. 

V.  The  provisions  of  a  written  contract  may  be 
waived  by  the  person  for  whose  benefit  the  provision 
was  inserted,  and  it  is  not  necessary  that  the  waiver 
should  be  in  writing  (Smith  v.  Gugerty,  4  Barb.  623 ; 
Fleming  v.  Gilbert,  3  Johns.  628 ;  Mayor  v.  Bntler,  1 
Barb.  838  ;  Friess  v.  Rider,  24  If.  T.  368,  and  author- 
ities cited ;  Keating  v.  Price,  1  Johns.  Cos.  22 ;  Clark 
7).  Dales,  20  Barb.  42 ;  Meehan  v.  Williams,  36  Sow. 
73 ;  Pirrepont  v.  Barnard,  6  iT.  T.  279 ;  Flynn  v.  Mc- 
Keon,  6  I)uer,  203).  (a.)  Eocamples  of  waiver.  Ist, 
as  to  bills.  It  was  held  in  reference  to  the  protest  of 
bills,  that  any  act  calculated  to  put  the  holder  oflf  his 
guard,  and  preventing  him  from  treating  the  note  as 
he  otherwise  would,  is  in  judgment  of  law  a  waiver 
(Sheldon  v.  Horton,  53  Barb.  23,  and  to  the  same  effect, 
43  N.  Y.  93).  Speaking  of  demand  and  notice,  the 
court  say :  '  *  So  an  indorser  may  waive  these  proceed- 
ings, and  consent  to  be  bound,  although  these  are  not 
taken.  This  is  upon  the  obvious  principle,  that  a  party 
to  a  contract  may  renounce  the  benefit  of  any  stipula- 
tion in  it,  designed  for  his  own  protection ;  such  waiver 
may  be  by  express  word,  or  it  may  arise  by  implica- 
tion from  the  acts  or  consent  of  tlie  indorser.  It  may 
precede  the  maturity  of  the  note,  or  may  arise  upon  a 
promise  to  pay  the  note,  with  knowledge  of  the  laches 
afterward^  and  the  waiver  required  no  nefw  considera- 
tion''  (Sheldon  v.   Horton,   43  n.    T.  93).     And  a 


CRANE  V.  KNUBEL.  453 

Respondent's  points. 

promise  to  pay  after  an  irregular  or  informal  notice,  is 
in  law  a  waiver  (see  6  Johns.  248,  375  ;  16  Id.  162  ;  10 
Wend.  604 ;  Leading  Cases  on  Bills  of  Exchange^ 
473,  and  notes  thereto;  and  see  12  How.  166).  (6.) 
Generally  waiver  is  more  commonly  an  implication  of 
law^  from  acts  or  circumstances,  and  partakes  of  the 
natare  of  equitable  estoppel.  A  party  waves  his  rights, 
if  in  conversation  he  so  intends,  and  so  expresses  him- 
self as  to  be  thus  understood  by  the  other  party,  in  the 
exercise  of  common  understanding,  and  is  understood 
as  waiving  them  {Hill,  on  Cont.  vol.  2,  pi  171) ;  and  an 
admission  by  a  defendant  calculated  to  influence  the 
conduct  of  the  man  with  whom  he  is  dealing,  and  act- 
ually leading  him  into  a  line  of  conduct  which  must  be 
prejudicial  to  his  interest,  unless  the  defendant  be  cut 
off  from  the  power  of  retraction,  constitutes  an  estoppel 
in  pais  (3  HiU.  215  ;  HiU.  and  Denio  Supp.  430),  and 
in  the  absence  of  proof  of  the  effect  of  the  admission,  on 
the  party  setting  up  the  estoppel,  it  is  for  the  jury  to 
say,  whether,  on  the  facts,  the  several  essential  i)arts  of 
the  estoppel  are  proved  (Brown  v.  Bowen,  30  JV.  Y. 
641) ;  and  waiver  need  not  be  established  by  positive 
proof,  it  may  be  inferred  from  circumstances  (Meehan 
V.  Williams,  36  How.  73).  The  statute  requirement, 
that  there  shall  be  two  sureties  in  a  bond,  is  for  the 
benefit  of  the  creditor ;  and  he  may  dispense  with  more 
than  one  without  invalidating  the  bond  (Ward  v. 
Whitney,  3  Sandf.  399).  In  an  action  for  the  price  of 
hot  air  furnaces,  it  appeared  that  plaintiff  agreed  to  put 
in  a  cold  air  register  face,  which  he  failed  to  do ;  de- 
fendant used  the  furnaces  without  the  register  face 
three  months,  without  complaint,  held  a  waiver  of 
defendant's  right  to  insist  on  the  work  being  done,  as 
a  condition  precedent  (Bristol  t).  Tracy,  21  Barb.  236). 
Where  goods  are  sold  for  which  a  note  is  to  be  given 
at  six  months,  if  the  goods  be  delivered,  and  the  note 
not  demanded  until  two  months  after  the  sale,  the  con- 
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dition  will  be  deemed  to  be  waived  (Henneqain  v.  Sand, 
26  Wend.  640;  6  Id.  77;  2  JUll.  165;  as  to  waiver, 
see  also,  10  Pick.  849 ;  6  id.  262 ;  19  Maive^  303, 
154).  No  consideration  is  necessary  to  give  validity  to 
a  waiver  (Sheldon  v.  Horton,  43  JSf.  T.  93 ;  14  Serg. 
i&  Rawle^  241).  Parties  have  a  perfect  right,  oraUy  or  by 
acts,  to  alter  or  to  waive  any  of  the  terms  of  an  original 
written  agreement  (Van  Buskirk  v.  Stow,  42  BaTh.  lOj ; 
and  where  parties  waive^  or  prevent  performance  of  a 
condition  precedent,  the  parties  waiving  or  preventing 
cannot  avail  themselves  of  such  non-performance  to 
relieve  themselves  from  their  own  obligation  (Moses  t. 
Bierling,  31  JV.  T.  462).  The  doctrine  of  waiver  has 
also  been  fully  recognized  in  insurance  cases,  as  to 
preliminary  proofs ;  ihuSj  the  insurer  may  waive  in 
whole  or  in  part,  the  preliminary  proofs  (43  Barb.  361; 
9  Ebw.  390),  and  their  waiver  in  effect  strikes  the  con* 
dition  out  of  the  contract.  The  waiver  need  not  be 
express ;  it  may  be  inferred  from  the  acts  of  the  insur- 
ers, which  evidence  a  recognition  of  liability,  or  from 
their  denial  of  obligation  exclusively  for  other  reasons 
(57  Barb.  618 ;  6  Wr.  161).  If  the  refusal  to  pay  the 
loss  is  put  upon  grounds  other  than  the  insufficiency 
of  the  notice  or  proofs  furnished,  the  insurers  will  be 
held  to  have  waived  objections  of  that  character  (9 
Eow.  390  ;  16  Wend.  385  ;  3  Comst  122 ;  6  Cush.  342, 
440  ;  25  III.  466),  and  so  the  condition  that  the  loss  is 
payable  in  sixty  days,  may  be  waived  (34  Confi.  461 ; 
14  3fo.  220 ;  and  see  the  insurance  cases  above  cited, 
collected  and.asserted,  in  Fland.  on  Ins.  541).  (€.)  The 
question  of  waiver  on  the  evidence,  was  one  of  fiict, 
and  the  finding  of  the  referee  thereon  is  conclusive  in 
plaintiff's  favor. 

By  the  Court. — Freedman,  J.— ^It  was  conceded 
by  both  parties  on  the  argument  that,  if  the  contract 
between  floffhian,  the  drawer,  and  the  defendant,  the 
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drawee  and  acceptor,  has  been  so  far  performed  as  to 
entitle  Hoffman  as  contractor  to  the  fifth  payment, 
plaintiff,  as  payee  named  in  the  order,  has  an  on- 
doubted  right  to  recover^  because  such  order  and  its 
acceptance  operated  as  an  assignment  by  Hoffman  to 
the  plaintiff  of  the  fand  in  defendant's  hands.  The 
main  question,  therefore,  is  whether  the  said  fifth  'paj- 
ment  has  been  earned  by  the  contractor  according  to 
the  terms  of  the  contract. 

The  principle  of  the  common  law,  which  always 
permitted  men  to  manage  their  own  affairs  and  to 
make  their  own  contracts,  provided  they  involved  noth- 
ing immoral  or  illegal,  which  is  fully  applicable  here, 
also  requires  that  the  understanding  of  the  parties  is  to 
be  gathered  from  the  terms  of  the  contract,  and  that 
their  rights  are  to  be  determined  by  the  language  of 
the  contract.  Though  the  terms  are  hard,  parties  will 
be  held  concluded  by  their  contract  (Sherman  v.  Mayor, 
&c.  of  New  York,  1  If.  T.  316 ;  Pike  v.  Butler,  4  Id. 
869).  A  condition  precedent  must  be  strictly  per- 
formed, and  if  a  person,  by.  contract,  engages  to  i)er- 
form  an  act,  performance  is  not  excused  by  inevitable 
accident  (Oakley  v.  Morton,  11  If.  T.  25;  Norton  v. 
Woodruff,  2  Id.  153).  So,  when  the  time  for  the  pay- 
ment of  money  is  to  happen  after  the  performance  of 
that  which  is  the  consideration,  no  right  of  action  ac- 
crues for  the  money  until  the  consideration  is  per- 
formed, for  a  party  not  fulfilling  his  part  of  the  contract 
cannot  insist  that  it  shall  be  performed  by  the  other 
party  (Grant  v.  Johnson,  6  If.  Y.  247 ;  Pike  v.  Butler, 
4  Id.  362).  In  such  case  full  performance  is  a  condi- 
tion precedent  to  the  right  of  payment  upon  the  con- 
tract.  Substantial  x>6rformance  is  not  enough  when 
the  person,  for  whom  the  work  was  done,  has  neither 
voluntarily  accepted  it,  nor  waived  a  faithful  perform- 
ance of  the  contract  (Pullman  v.  Coming,  9  If.  T.  93)., 
This  doctrine  was  reaffirmed  in  Smith  v.  Brady,  17  iVl 
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T.  187,  where  it  was  held  by  Comstock,  J.,  with  the 
concurrence  of  all  the  judges,  that  the  rale  is  well 
settled  with  ns,  that  a  party  may  retain  without  com- 
pensation the  benefits  of  a  partial  i)erfonnance,  wh^e 
from  the  nature  of  the  contract  he  must  receive  such 
benefits  in  advance  of  a  full  performance,  and  by  its 
terms  or  just  construction  he  is  under  no  obligation  to 
pay  until  the  x>erformance  Is  complete. 

The  last  named  case  has  been  followed  as  an  un- 
questionable authoritative  exjKJsition  of  the  law  of  this 
State  ux)on  the  doctrine  referred  to,  in  Cunningham  «. 
Jones,  20  iT.  T.  486 ;  Bonesteel  v.  Mayor,  Ac,  22  Id. 
162  ;  CatUn  v.  Tobias,  26  Id.  217 ;  Walker  v.  Millard, 
29  Id.  376 ;  Husted  v.  Craig,  86  Id.  223 ;  Harris  v. 
Rathbun,  2  Keyes^  319  ;  Jenkins  v.  Wheeler,  3  Id.  664. 

In  view  of  this  repeated  indorsement  it  will  not  be 
deemed  out  of  place  to  notice  more  fully  the  remarks 
of  Comstock,  J.,  in  Smith  v.  Brady  {supra)^  as  to  the 
rights  of  the  parties  to  a  building  contract.    He  says : 

"The  owner  of  the  soil  is  always  in  possession. 
The  builder  has  a  right  to  enter  only  for  the  special 
purpose  of  performing  his  contract.  Each  material  as 
it  is  placed  in  the  work  becomes  annexed  to  the  soil, 
and  thereby  the  property  of  the  owner.  The  builder 
would  have  no  right  to  remove  the  brick  or  stone  or 
lumber  after  annexation,  even  if  the  employer  should 
unjustifiably  refuse  to  allow  him  to  proceed  with  the 
work.  The  owner,  from  the  nature  and  necessity  of 
the  case,  takes  the  benefit  of  part  x>6rformance,  and 
therefore,  by  merely  so  doing,  does  not  necessarily 
waive  anything  contained  in  the  contract  To  impute 
to  him  a  voluntary  waiver  of  conditions  precedent 
from  the  mere  use  and  occupation  of  the  buildiog 
erected,  unattended  by  other  circumstances,  is  unrea- 
sonable and  illogical,  because  he  is  not  in  a  situation  to 
elect  whether  he  will  or  will  not  accept  the  benefit  of 
an  imperfect  performance.     To  be  enabled  to  stand 


CRAKE  «.  KNXJBEL.  467 


Opinion  of  Fbbedmak,  J. 


npon  the  contract,  he  cannot  reasonably  be  required  to 
tear  down  and  destroy  the  edifice  if  he  prefers  it  to  re- 
main. As  the  erection  is  his  by  annexation  to  the  soil, 
he  may  snflFer  it  to  stand,  and  there  is  no  rule  of  law 
against  his  using  it  without  prejudice  to  his  rights. 

The  law  does  not  adjudge  that  a  mere  silent 

occupation  of  the  building  by  the  owner  amounts  to  a 
waiver,  nor  does  it  deny  to  him  the  right  so  to  occupy 
and  still  insist  upon  the  contract.  The  question  of 
waiver  of  the  condition  precedent  will  always  be  one  of 
intention  to  be  arrived  at  from  ail  the  circumstances, 
including  the  occupancy.  To  conclude,  there  is,  in  a 
just  view  of  the  question,  no  hardship  in  requiring 
builders,  like  all  other  men,  to  perform  their  contracts 
in  order  to  entitle  themselves  to  payment,  where  the 
employer  has  agreed  to  pay  only  on  that  condition.  It 
is  true  that  such  contracts  embrace  a  variety  of  patrticu- 
lars,  and  that  slight  omissions  and  inadvertences  may 
sometimes  very  innocently  occur.  These  should  be  in- 
dulgently regarded,  and  they  will  be  so  regarded  by 
courts  and  juries.  But  there  can  be  no  injustice  in  im- 
puting to  the  contractor  a  knowledge  of  what  his  con- 
tract requires,  nor  in  holding  him  to  a  substantial  per- 
formance. ...  If  he  fails  to  perform  when  the  require- 
ment is  plain,  and  when  he  can  perform,  if  he  will,  he 
has  no  right  to  call  upon  the  courts  to  make  a  new  con- 
tract for  him  ;  nor  ought  he  to  complain  if  the  law 
leaves  him  without  remedy." 

According  to  the  well  settled  law  of  this  State, 
therefore,  the  fifth  payment  did  not  become  due  and 
payable  under  the  contract  in  the  case  at  bar,  until  the 
trimmings  had  been  all  done  and  the  doors  all  hung  in 
the  manner  required  by  the  specifications,  which  form 
part  of  the  contract.  The  doing  of  all  the  trimmings 
and  hanging  of  all  the  doors  were  made  by  the  volun- 
tary act  of  the  contracting  parties  a  condition  precedent 
to  the  payment  of  the  money.    The  consideration  for 
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the  payment  ia  entire  and  indivisible,  so  that  the 
money  payable  as  such  fifth  installment  is  neither  ap- 
portioned by  the  contract,  nor  capable  of  being  ap- 
portioned by  a  court  or  jury.  Plaintiff  rested  without 
proving  performance  of  the  work  which  would  have 
entitled  Hoffman  to  such  fifth  payment.  Consequently 
plaintiff's  order  was  not  shown  to  have  become  due, 
and  the  referee  erred  in  denying  defendant's  motion  for 
a  dismissal  of  the  complaint,  unless  the  evidence  clearly 
showed  that  the  defendant  had  accepted  the  work 
actually  done  as  a  full  performance,  or  had  waived  a 
strict  performance  of  t^e  contract,  a  question,  which  1 
shall  notice  more  fully  hereafter. 

Again :  it  appears  without  contradiction  firom  the 
evidence  of  the  entire  case,  that  Hoffman,  the  con- 
tractor, in  the  early  part  of  April,  1868,  ceased  work, 
before  the  fifth  payment  became  due ;  that  on  the 
tenth  of  that  month  the  defendant  by  written  notice 
insisted  upon  performance  of  the  balance  of  the  work 
then  unfinished ;  that  Hoffman  did  not  return  to  finsh 
the  work,  and  that  defendant  was  compelled  to  finish 
it  himself;  that  at  the  time  of  Hoffman's  abandonment 
of  the  contract,  there  were  no  doors  hung  on  the  base- 
ment and  first  or  parlor  fioors  of  either  house,  and 
that  a  considerable  part  of  the  trimmings  remained  un- 
done. It  is,  therefore,  not  a  case  of  imperfect  perform- 
ance or  of  a  defect  in  the  manner  of  performance,  bat 
a  clear  case  of  non-performance  of  the  contract,  and 
consequently  the  referee  erred  in  finding,  as  matter  of 
fact,  a  substantial  x>erformance,  which  entitled  Hoff- 
man to  the  payment  of  the  fifth  installment,  and,  as 
matter  of  law,  that  plaintiff  is  entitled  to  judgment 
against  the  defendant,  and  the  judgment  must  be  re- 
versed, unless  the  further  finding,  that  after  the  aban- 
donment of  the  contract,  the  plaintiff  caused  the  order 
to  be  presented  to  the  defendant  for  payment,  who 
waived  the  strict  performance  of  the  contract  by  Hoff- 
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man,  and  promised  and  agreed  to  pay  the  amount 
called  for  by  said  instrument  to  the  plaintiff,  is  not 
only  supported  by  the  evidence,  but  sufficient  in  law, 
when  considered  with  the  other  real  and  undisputed 
facts  of  the  case,  to  sustain  it. 

The  evidence  upon  the  question  of  waiver  consists 
of— 

1.  The  testimony  of  Edwin  Bradbrook,  a  witness 
and  employee  of  the  plaintiff,  who  testified  that  on  or 
about  April  10,  1868,  he  presented  the  order  or  draft  to 
the  defendant  for  payment,  and  that  defendant  at  that 
time  told  him  that  he,  defendant,  had  no  money,  but 
that  he  expected  some  on  the  first  or  second  of  May, 
and  that  he  would  call  down  and  see  the  plaintiff  and 
settle  with  him ;  that  during  said  conversation  defend- 
ant did  not  say  anything  about  Mr.  Hoffman  not  pro- 
gressing with  the  work ; 

2.  The  testimony  of  Leroy  Clark,  a  witness  called 
on  behalf  of  the  plaintiff,  who  testified  as  follows:  ^^I 
remember  calling  on  the  defendant  about  April  15, 
1868 ;  I  presented  the  '  Exhibit  No.  1 '  to  him ;  it  was 
the  same  as  it  now  is,  with  the  exception  of  the  referee's 
mark ;  I  asked  him  if  he  could  pay  us  the  amount  of 
it,  or  words  to  that  effect ;  he  said,  he  could  not  pay  it 
then — the  work  was  not  done,  the  doors  were  not  hung, 
that  Mr.  Hoffman  had  disappointed  him ;  he  said  he 
could  not  pay  it  then,  as  he  hadn't  the  money ;  he 
would  pay  it  the  next  week ;  he  would  give  Mr.  Crane 
a  check  for  it ;  he  said  the  parlor  doors  were  not  hung ; 
I  went  into  the  building  at  the  time  and  saw  the  parlor 
doors  standing  in  the  room;  I  went  through  the 
houses  ;  he  spoke  of  nothing  but  the  doors  being  un- 
hung and  incomplete ; "  and, 

3.  The  further  testimony  of  the  witness  Edwin 
Bradbrook  to  the  effect  that  he  saw  the  defendant 
again  on  May  9  following,  and  that  defendant  at  that 
interview  stated  that  the  contract  was  not  yet  fulfilled, 
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that  Hofiinan  had  abandoned  his  contract  and  had  put 
him,  the  defendant,  to  extra  expenses. 

Assuming  this  testimony  to  be  true,  it  falls  very 
much  short  of  establishing  a  waiver  within  the  role 
laid  down  in  Smith  v.  Brady,  17  iT.  T.  180  (see  also 
Catlin  V.  Tobias,  26  Id.  217).  According  to  it  the  first 
interview  took  place  on  or  about  the  date  of  defend- 
ants notice  to  Hoffman,  wherein  defendant  insisted 
upon  full  performance,  at  a  time,  therefore,  when  de- 
fendant had  a  right  to  exx)ect  that  Hoffman  would  come 
and  complete  his  contract,  and  defendant's  promise 
then  made  must  be  deemed  to  have  been  made  with 
reference  to  such  expectation.  The  conversation  with 
Leroy  Clark  took  place  about  five  days  later.  There  is 
no  evidence  that  by  that  time  defendant  had  become 
aware  that  Hoffman  had  really  abandoned  liis  contract, 
and  his  naked  promise,  made  under  such  circumstances, 
to  send  a  check  in  the  course  of  a  week,  coupled  with 
the  remark  that  \doors  were  not  yet  hung,  cannot  be 
twisted  into  a  waiver  of  performance  by  Hoffman. 
At  the  second  interview,  which  occurred  between  the 
witness  Bradbrook  and  defendant  on  May  9  following ; 
the  defendant  distinctly  fell  back  upon  his  legal  rights 
under  the  contract. 

This  testimony  is  not  only  insufficient  in  itself  to 
establish  inferentially  a  case  of  waiver,  but  it  is  flatly 
contradicted  by  that  of  the  defendant,  who  positively 
denied  having  made  any  such  promise  as  testified  to 
by  the  witnesses  named,  and  in  terms  equally  positive 
testified  that  he  told  both  said  witnesses  that  he  would 
not  pay,  because  the  work  had  not  been  finished. 

The  question  of  waiver  in  this  case  not  being  a  ques- 
tion of  law  but  of  fact  and  intention  between  the  con- 
tracting parties,  namely  Hoffman  and  defendant,  to  be 
determined  upon  all  the  circumstances  of  the  case,  and 
the  evidence  being  wholly  insufficient  to  establish  such 


LYNCH  9.  ORART.  461 


Statement  of  the  Case. 


bictj  the  referee  clearly  erred  in  finding  that  such  waiver 
had  taken  place. 

For  the  foregoing  reasons  the  judgment  must  be 
reversed,  the  order  of  reference,  vacated  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Babboub,  Ch.  J.,  and  Sedgwiok,  J.,  concurred. 


JAMES  LYNCH,  Late  Sheetfp  op  the  City  and 
Couin?T  OP  New  York,  Plaintifp  and  Re- 
spondent, V.  GEORGE  D.  CRARY  and  HENRY 
PIKE,  Dependants  and  Appellants. 

n.  Attaohmeiit. 

1.  Levy  under  may  le  made  after  judgment  entered  and  execution 
issued  thereon, 
a.  When  it  hat  bb  so  madb. 
1.  When  the  attachment  was  ieeued  before  judgment  entered 
and  was  served  before  any  action  had  been,  or  could  haye 
been,  taken  under  the  execution. 
2.  Property  attaehahle, — Trust, 
a.  Property  held  in  trust,  under  a  rerbal  agreement,  for  the 
purpose  of  compromising  with  creditors,  is  attachable  until 
it  is  actually  turned  over  pursuant  to  a  compromise. 

n.   AfFLICATION  of  moneys    BT  a  OBEDITOB  OB  DEPOSITABT. 

What  not  sufficient  proof  of  application. 

Before  Cuktis,  Sedgwick  and  MoCunn,  JX 

Decided  May  4,  1872. 

This  is  an  apx)eal  by  the  defendants  from  a  judgment 
entered  on  the  report  of  a  referee.  A  late  sheriff  in  the 
county  of  New  York  sues  to  recover  from  the  defend- 
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ants  a  Bum  of  moDej  allied  to  haye  been  depodted 
with  them  by  the  firm  of  Stewart  &  Co.,  who  were  de- 
fendants in  A  snit  in  which  an  attachment  issued  to  the 
plaintiff  as  sheriff. 

The  referee,  the  Hon.  Murbat  Hoffman,  to  whom 
this  action  was  referred,  found  that  one  Luther  W. 
Fuller  recovered  the  judgment  mentioned  in  the  com- 
plaint, on  August  31,  1863,  against  William  Stewart 
and  Hemy  Bramson,  for  the  sum  of  two  thousand  one 
hundred  and  fifty-one  dollars  and  eleven  cents,  upon  a 
demand  against  them  as  partners,  under  the  firm  name 
of  Stewart  &  Co.  That  upon  the  commencement  oi 
such  action  an  attachment  was  duly  issued  directing 
the  sheriff  to  attach  the  property  of  the  said  Stewart 
and  Bramson,  and  was  delivered  to  the  then  sheriff,  the 
present  plaintiff,  on  August  31, 1863,  to  be  executed 
according  to  law,  and  that  on  the  same  day  he  duly, 
and  in  due  form  of  law,  attached  the  sum  of  one  thou- 
sand seven  hundred  and  forty-nine  dollars,  a  debt  due 
by  the  present  defendants  to  Stewart  and  Bramson, 
which  sum  was  at  the  time  of  such  attachment  the 
money  of^  and  belonging  to,  Stewart  and  Bramson.  The 
referee  further  found  that  there  was  due  upon  such 
judgment,  for  principal  and  interest,  the  sum  of  one 
thousand  eight  hundred  and  thirty-three  dollars  and 
forty -eight  cents ;  that  the  sum  of  one  thousand  seven 
hundred  and  twenty-nine  dollars,  and  interest,  exceeds 
the  amount  due  on  such  judgment,  and  that,  as  a  con- 
clusion of  law,  the  plaintiff  is  entitled  to  recover  from 
the  defendants  the  sum  of  one  thousand  eight  hundred 
and  thirty-three  dollars  and  forty-eight  cents,  with  costs. 

The  defendants  except  to  the  findings  by  the  referee, 
that  the  sheriff,  the  present  plaintiff,  duly,  and  in  due 
form  of  law,  attached  the  sum  of  one  thousand  seven 
hundred  and  forty-nine  dollars ;  that  this  sum  was  at 
the  time  of  such  attachment  the  money  of,  and  belong- 
ing to,  the  firm  of  Stewart  and  Bramson ;  and  that  there 
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was  due  upon  such  judgment,  for  principal  and  inter- 
cut, the  sum  of  one  thousand  eight  hundred  and  thirty- 
three  dollars  and  forty-eight  cents ;  and  that  the  sum  of 
one  thousand  seven  hundred  and  twenty-nine  dollars, 
and  interest,  exceeds  the  amount  due  upon  such  judg- 
ment. They  also  further  excepted  to  the  conclusion  of 
law  of  the  referee,  that  the  plaintiff  was  entitled  to  re- 
cover from  the  defendants  one  thousand  eight  hundred 
and  thirty-three  dollars  and  forty-eight  cents,  and 
eosts. 

It  appeared  on  the  trial  that  the  attachment  was  de- 
livered to  the  sheriff  at  12:65  P.  M.,  and  the  judg- 
ment entered  up  and  an  execution  issued  there- 
on at  2:49  P.  M.— all  on  August  81,  1863.  There 
was  some '  conflict  and  obscurity  of  evidence  as 
to  the  precise  time  when  the  attachment  was  served ; 
but  the  referee  finds,  as  the  best  result  of  the  evi- 
dence, that  it  was  in  the  afternoon  of  the  same  day, 
after  3  P.  M.,  and  that  no  action  had  been,  or  could  be, 
taken  under  the  execution  at  that  time  ;  that  it  was  not 
then  produced,  even  if  the  deputy  sheriff  had  it  in  his 
hands,  and  that  the  goods  were  levied  on  under  the 
attachments,  and  the  money  sought  to  be  attached 
under  that  warrant, 

Barrett  &  Redfield^  attorneys ;  Arodsa  A.  Redfieldj 
of  counsel,  for  appellant. 

Brown,  SaU  <fe  Vanderpoel,  attorneys,  and  W.  W. 
IfUeSy  of  counsel,  for  respondent. 

By  the  Court.— Cubtis,  J.— The  first  question 
laised  by  the  apj)ellant8  is,  whether  the  recovery  of  the 
judgment  and  actual  existence  of  an  execution  in  the 
fiheriff's  hands,  did  not  for  the  purpose  of  a  levy  super- 
sede the  attachment  previously  delivered  to  him. 

The  Code  provides  (section  227),  in  certain  cases, 
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that  the  property  of  a  defendant  may  be  attached  "  aa^ 
a  security  for  the  satisfaction  of  such  judgment  as  the 
plaintiff  may  recover."  It  further  provides  (section 
139),  that  by  the  allowance  of  a  provisional  remedy, 
the  court  is  deemed  to  have  acquired  jurisdiction,  and 
to  have  control  of  all  the  subsequent  proceedings.  It 
further  provides  (section  232)  that  the  sheriflE  shall, 
**  subject  to  the  direction  of  the  court  or  judge,  collect 
and  receive  into  his  i)ossession  all  debts,  credits  and 
effects  of  the  defendant ;"  and  it  further  provides  (sec- 
tion 237,  subd.  4,)  that  ^^untU  the  judgment  against 
the  defendant  shall  be  paid,  the  sheriff  may  proceed  to 
collect  the  notes  and  other  evidences  of  debt,  and  the 
debts  that  may  have  been  seized  or  attached  under  the 
warrant,"  and  the  sheriff  is  directed  to  apply  the  pro- 
ceeds thereof  to  the  payment  of  the  judgment 

An  attachment  is  a  lien  on  real  estate  only  from  the^ 
time  it  is  levied ;  but  it  has  been  held  that  by  its  allow- 
ance the  plaintiff  acquires  certain  rights  in  the  attached 
property  yet  not  absolute  liens,  because  they  are 
(Thatcher  v.  Bancroft,  15  Abb.  248 ;  Kulhman  t>.  Owen, 
6  Ihiery  260)  subject  to  be  defeated,  as  for  example,  by 
a  sale  to  a  bona  fide  purchaser  before  notice  or  levy. 
Attachments  have  priority  according  to  the  order  of 
their  delivery  to  the  sheriff.  In  this  case,  the  attach- 
ment was  delivered  to  the  sheriff  before  the  entry  of  the 
judgment ;  and  upon  the  same  day,  and  before  any  levy 
was  made  under  the  execution  upon  the  judgment,  the 
sheriff  proceeded  with  the  attachment  to  the  store  of 
the  defendants  in  this  action,  and  duly  served  the 
attachment  upon  them,  demanding  a  certificate  of  the 
money  in  their  hands  belonging  to  the  judgment  debtors. 
The  steps  taken  to  execute  the  warrant  and  its  service, 
appear  by  the  affidavit  of  Daniel  Moore,  read  in  evi- 
dence by  consent  It  would  conflict  with  what  appears 
to  be  just,  and  to  be  in  accordance  with  the  provisions 
of  the  Code  creating  and  continuing  the  lien  of  attach- 
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ments  on  this  description  of  personal  estate,  to  hold,  as 
law,  that  the  recovery  of  a  judgment,  and  actual  exist- 
ence of  an  execution  in  the  sheriffs  hands,  supersedes 
an  attachment  previously  delivered  to  him,  and  under 
which  he  may  have  attached  debts,  and  be  at  that 
moment  proceeding  to  collect  them  as  directed  by  tlie 
Code.  The  learned  referee  says  that  this  was  held, 
even  as  to  the  effect  of  a  judgment  merely,  at  special 
term  in  Schiel  v.  Baldwin  (13  Abb.  Fr.  439),  but 
adds  that  it  did  not  appear  in  that  case  that  any 
thing  had  been  done  under  the  attachment,  and  that 
in  Fuller  v.  Stewart,  MS8.  in  this  court,  the  chief 
justice  says:  "The  omission  to  serve  the  attachment 
until  after  the  judgment,  although  issued  before,  is  not 
a  ground  of  objection  for  irregtdarity."  The  conclusion 
arrived  at  by  the  learned  referee  after  his  careful  ex- 
amination appears  to  be  correct.  It  seems  clear  that  an 
attachment  issued  prior  to  judgment  and  execution, 
valid  and  properly  served,  may  be  operative  as  the 
basis  of  an  action  by  the  sheriff,  to  enforce  it,  and  re- 
cover the  property,  if  he  can  make  out  the  case. 

The  next  question  raised  by  the  defendant's  excep- 
tions, is  whether  the  sum  of  one  thousand  seven  hun- 
dred and  forty-nine  dollars  was,  at  the  time  of  such 
attachment,  the  money  of  and  belonging  to  the  firm  of 
Stewart  and  Bramson.  The  referee  found  that  it  was. 
Shortly  previous  to  the  attachment,  Stewart  and  Bram 
son  paid  to  the  defendants  various  sums,  amounting  in 
all  to  about  two  thousand  dollars.  Defendants  also 
held  their  notes  for  two  thousand  one  hundred  and 
thirty-nine  dollars  and  thirty-six  cents,  amounts  oi 
bills  of  goods  previously  sold  them.  Defendants  fur- 
ther sold  them  goods  from  May  27  to  May  30,  1861,  to 
the  amount  of  two  hundred  and  thirty-seven  dollars 
and  sixty-one  cents,  no  note  being  taken.  This  last 
amount  was  paid  by  applying  it  towards  a  part  of  the 

sum  of  about  two  thousand  dollars  in  defendants'  pos- 
VOL.  u.— 30 
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session^  reducing  it  to  one  thousand  seven  hundred  and 
forty-nine  dollars. 

The  testimony  is  conflicting  as  to  the  disposition  to 
be  made  of  this  balance,  but  the  referee  reasons,  that  if 
there  had  been  any  application  made  of  it  to  the  notes, 
prior  to  the  service  of  the  attachment,  it  would  have 
appeared  in  defendants'  books  by  a  credit  to  bills  re- 
ceivable, and  a  debit  to  cash,  of  which  there  was  no 
proof.  Also,  that  the  proof  of  the  partial  application 
of  the  two  hundred  and  thirty-seven  dollars  and  sixty- 
one  cents  warrants  an  inference  that  the  rest  was  not  so 
applied.  But  he  concludesthat  the  strongest  evidence 
that  it  was  not  so  applied,  api)€^rs  by  the  complaint 
and  judgment  obtained  by  the  defendants  against 
Stewart  and  Bramson,  September  6,  1863.  The  sworn 
complaint  claims,  that  at  that  time,  five  days  after  the 
attachment,  all  the  notes  were  unpaid  with  interest, 
being  an  explicit  statement  that  they  had  not  applied 
the  money  to  the  notes  and  did  not  intend  to  so  apply 
it 

The  referee  arrives  at  the  conclusion  that  it  was  the 
money  to  the  credit  of  Stewart  and  Bramson,  which  was 
attached,  and  he  seems  to  have  rightly  done  so,  and 
there  appears  no  good  reason  why  his  conclusion 
should  be  disturbed,  unless  there  is  force  in  thip  objec- 
tion, that  if  the  money  was  not  applied  by  defendants 
to  discharge  these  notes,  it  was  then  held  by  them  in 
trust  under  a  verbal  agreement,  for  the  purpose  of 
compromising  with  the  creditors  at  laige  of  Stewart  and 
Bramson.  Had  the  money  been  paid  these  creditors 
pursuant  to  a  compromise,  it  would  have  been  an 
answer ;  but  while  it  remained  in  defendants'  hands, 
the  creditors  not  having  assented  to  any  compromise, 
and  the  money  at  any  time  liable  to  be  recalled  by  the 
depositors,  no  trust  or  interest  is  created  in  behalf  of 
such  creditors  as  will  prevent  its  being  held  under  the 
attachment  (Kelley  v.  Roberts,  42  If.  T.  482). 
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The  judgment  appealed  from  shotild  be  affirmed 
with  costs. 

Sedgwick,  J.,  dissenting. — This  opinion  will  be 
confined  to  an  examination  of  the  power  of  the  sheriff 
to  seize  or  attach  property,  after  judgment,  under  an  i 
attachment ;  therefore  it  should  be  stated,  that  it  is  not 
clear  that  the  sheriff's  right  of  action  in  this  case, 
assuming  him  to  have  any,  is  the  same,  whether  the  one 
thousand  seven  hundred  and  forty-nine  dollars  involved 
was  money  capable  of  manual  seizure,  or  whether  it  was 
the  amount  of  an  indebtedness.  The  distinction  has 
not  been  considered  by  the  referee,  and  his  findings  in 
respect  of  the  character  of  the  property  are  not  consist- 
ent. It  may  be,  if  the  money  of  Stewart  and  Bramson 
remained  in  specie  in  the  hands  of  the  defendant,  that, 
as  they  could,  after  demand,  claim  at  their  election  the 
money  itself  or  bring  an  action  on  the  implied  promise, 
so  the  sheriff  could  in  some  form  exercise  the  same 
right.  It  may  be,  on  the  other  hand,  that  the  sheriff 
must  act  definitely  one  way  .or  the  other  at  the  time  of 
the  levy,  which  is.  the  foundation  of  his  cause  of  action. 
The  form  of  action  to  assert  one  right  is  entirely  differ- 
ent from  an  action  on  the  other.  This  is  only  alluded 
to  to  prevent  an  assumption,  that,  as  it  is  not  here 
discussed,  the  conclusion  of  the  referee  in  respect  of  it 
is  acceded  to.  It  is  here  neither  affirmed  nor  denied. 
There  is  no  language  in  the  chapter  of  the  Code  en- 
titled "Attachments,"  which  specifically  declares  that 
an  attachment  may  be  served  after  judgment  There  are 
some  provisions  in  that  chapter,  which  are  inconsistent  . 
with  a  construction  that  such  a  service  was  one  of  the 
objects  of  the  statute.  There  are  other  and  more  provis- 
ions which  do  not  describe  such  a  function  of  an  attach^ 
ment,  although,  if  such  had  been  meant,  they  would, 
according  to  the  ordinary  style  of  legislative  enactments, 
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have  led  to,   and  been  accomx)amed  by,  promons 
plainly  descriptive  of  such  meaning. 

If  the  statute  meant  that  an  attachment  might  lay 
hold  of  proi)erty  after  as  well  as  before  judgment,  such 
a  design  was  of  so  much  importance  and  yet  was  so 
novel,  it  must  be  considered  that  there  was  an  inten- 
tional obscurity  on  the  subject.  The  law  cannot  make 
such  an  imputation  upon  the  legislative  department  of 
the  State. 

By  section  227,  the  plaintiff,  **  at  the  time  of  issuing 
the  summons,  or  at  any  time  afterwards,  may  have  the 
property  of  such  defendant,  a  corporation,  attached  in 
the  manner  hereinqfier  described  as  a  security  for  the 
satisfaction  of  such  judgment  as  the  plaintiff  may 
recover."  This  section,  in  fact,  refers  to  the  operation 
and  execution  of  the  warrant  after  it  has  been  obtained, 
and  the  warrant  can  only  operate  in  the  manner  in  the 
section  described. 

The  property  is  to  be  attached,  not  to  be  applied  to 
the  satisfaction  of  the  judgment,  or  not  in  satisfaction 
of  the  judgment,  but  as  a  security  for  the  satisfaction 
of  such  judgment  as  the  plaintiff  may  recover,  imply- 
ing that  at  the  time  of  the  seizure  or  levy  there  can  be 
no  judgment  in  existence ;  that  i§,  no  part  of  property 
attached  can  be  anything  except  a  security  at  the  time 
of  being  attached.  Yet,  if  property  could  be  attached 
after  judgment,  it  ought  to  be  and  would  be,  something 
much  different  from  a  security.  It  is  not  possible  that 
this  section  meant  that  a  plaintiff  might  have  property 
attached  for  a  judgment  in  existence  at  the  time  the 
attachment  was  levied. 

A  cause  of  action  merges  in  the  judgment  obtained 
upon  it  so  far  as  the  obligation  of  the  judgment  is  con- 
cerned, and  a  money  judgment  is  like  another. 

If  property  was  to  be  attached  for  the  benefit  of  a 
plaintiff  after  judgment,  there  is  no  reason  why  this 
should  be  done  in  but  two  classes  of  cases. 
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Property  can  be  attached  only  in  an  action  arising  on 
contract  for  the  recovery  of  money  only,  or  in  an  action 
for  the  wrongful  conversion  of  personal  property.  This 
makes  the  right  to  an  attachment  depend  npon,  among 
other  things,  the  present  existence  of  a  peculiar  cause 
of  action.  The  section,  therefore,  does  not  embrace  the 
contingency  of  property  being  attached  as  a  security 
for  the  satisfaction  of  a  judgment  then  already  obtained, 
because  in  such  case  the  cause  of  action  would  have 
lost  its  peculiar  character  by  having  sunk  into  the 
judgment  and  gone  out  of  being. 

This  section  sufficiently  and  clearly  discloses  the 
reasons  for  giving  this  provisional  remedy.  A  defendant 
who  is  a  non-resident  has  the  power  unless  so  checked 
to  transfer  his  property  in  this  State  before  process 
on  a  judgment  can  reach  it  A  defendant  who  ab- 
sconds, or  hides  himself,  or  is  about  to  remove  his 
property  from  this  State,  or  has  disposed  of  it,  or  is 
about  to,  with  intent  to  defraud  his  creditors,  shows  a 
sx)ecific  intention  of  obstructing  the  execution  of  pro- 
cess on  a  judgment.  This  the  statute  means  to  prevent. 
It  means  to  seize  and  fix  the  property,  bo  that  in  case 
judgment  against  the  defendant  is  obtained,  that  prop- 
erty shall  be  in  this  State,  so  situated  that  the  proper 
processes  and  proceedings  upon  the  judgment  may 
reach  it.  This  did  not  make  it  necessary  or  expedient 
that  property  bhould  be  attached  after  judgment. 

It  is  clear  by  section  229  and  the  other  sections,  that 
an  attachment  can  issue  only  before  judgment.  If 
property  can  be  attached  after  judgment,  that  is,  if  the 
warrant  may  be  put  to  its  practical  use  and  benefit 
after  judgment,  why  did  the  statute  forbid  a  plaintiff 
to  obtain  it  after  judgment  I 

Section  230  describes  the  security  to  be  given  by  the 
plaintiff  in  procuring  the  attachment.  It  is  to  the  effect 
that  "if  the  defendant  recover  judgment,"  or  the 
attachment  be  set  aside,  the  plaintiff  will  pay  certain 
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damages.  Th^e  is  no  reference  in  the  section  to  a  pos- 
sibility of  property  being  seized  under  the  judgment 
against  the  defendant,  in  which  case  the  defendant  can 
sustain  no  damage  by  the  seizure  of  his  property,  and 
would  have  no  right  to  have  the  attachment  set  aside, 
since  at  such  a  time  his  property  should  be  used  to 
satisfy  a  judgment  against  him. 

By  section  231  the  exigency  of  this  warrant  is  that 
the  sheriff  shall  ^'  attach  and  safely  keep  the  property 
of  defendant,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  pMntifTs  demand,  t(^ether  with  costs  and 
expenses,  the  amount  of  which  must  be  stated  in  con- 
formity with  the  complaint,  tc^ther  with  costs  and 
expenses."  That  is,  the  attaching  is  meant  to  occur  at 
a  time  when  the  only  guide  the  sheriff  will  hare  in 
determining  the  amount  of  property  he  shall  take  (a 
very  important  matter),  is  a  warrant  made  to  corre- 
spond with  the  demand  of  the  complaint  If  it  was 
designed  that  a  warrant  might  be  levied  after  judgment, 
nothing  kept  back  an  expression  that  in  such  case  the 
sheriff  was  to  attach  property  sufficient  to  satisfy  the 
amount  of  the  judgment  As  a  general  rule,  the 
amount  of  the  judgment,  when  it  differs  from  the 
amount  demanded  by  the  complaint,  is  less  rather  than 
more.  It  would  be  unjust  to  a  defendant  that  at  such 
time  the  sheriff  should  still  seize  property  to  an  amount 
in  val  ue  that  had  been  fixed  ex  parte  by  the  plaintiff. 

It  further  appears  by  section  232,  as  well  as  by  sec- 
tion ^7,  that  the  sheriff,  in  execution  of  the  warrant,  is 
to  **keep  the  property  seized  by  him,  or  the  proceeds 
of  such  as  shall  have  been  sold,  to  answer  any  judg- 
ment which  may  be  obtained  in  such  action."  This 
makes  a  strong  contrast  to  a  sheriff  being  also  empow- 
ered to  seize  property  after  judgment,  when  it  would 
be  his  duty,  not  to  keep  property  or  the  proceeds  of 
property  to  answer  any  judgment  which  may  be  ob- 
tained, but  to  at  once  sell,  or  at  once  pay  over  the  pror 
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ceeds  of  Bale  upon  the  judgment  that  has  been  ob- 
tained. 

The  case  of  Schub  v.  Baldwin,  12  Abb.  Pr.  469,  shows 
by  excellent  reasoning  that  section  236  supports  the 
present  view. 

It  must  be  granted,  that  the  attachment  is  ordinarily 
used  before  judgment,  and  is  for  security  for  an  antici^ 
pated  judgment,  and  that  the  execution  is  put  to  use 
always  after  judgment,  and  is  to  enforce  a  judgment 
already  obtained.  In  framing  a  section  which  would 
enable  the  sheriff,  in  levying  an  attachment,  to  obtain 
the  debtor^  s  property  in  the  hands  of  third  parties,  and, 
among  it,  debts  due  to  him,  the  legislatare  went  beyond 
the  proper  or  specific  subject  of  the  chapter,  viz :  at^ 
tachment,  and  gave  the  same  function  to  an  execution. 
It  is  at  once  seen,  that  they  would  not  depart  from  the 
undoubtedly  useful  plan  they  had  chosen  of  keeping 
different  subjects  separated  from  each  other,  unless  by 
so  doing  they  meant  to  accomplish  something  which 
they  could  not  accomplish  by  confining  the  section  to 
attachments  only.  The  conclusion  is,  that  if  attach- 
ments were  intended  to  be  levied  after  judgment,  there 
was  no  object  in  saying  anything  about  executions,  and 
that,  ii)  including  executions,  it  was  intended  to  effect 
something  that  was  not  meant  to  be  effected  by  attach- 
ments. It  is  as  if  they  had  diffusely  said  attachments 
may  seize  the  debts  due  to  defendant  in  the  hands  of 
third  parties  ;  but  as  this  scheme,  although  it  is  as  just 
and  beneficial  after  judgment  as  before,  is  not  applica- 
ble through  an  attachment,  which  can  only  be  levied 
before  judgment,  it  is  enacted  that  it  can  be  done  under 
an  execution,  which  is  the  writ  meant  to  enforce  judg- 
ments. 

Section  237  is  firamed  to  direct  the  sheriff  in  his 
disposition  of  property  attached  by  him  in  his  pro- 
ceedings as  to  such  property.  There  are  four  subdi- 
yisions,  but  these  come  under  a  preliminary  and  general 
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clause  of  direction.  That  clanse  is :  ^^  In  case  judg- 
ment be  entered  for  the  plaintiff  in  such  actioii,  the 
sheriff  shall  satisfy  the  same  out  of  the  property  at- 
tached by  him,  if  it  shall  be  sufficient  for  that  purpose." 
Here  is  implied,  that  the  attached  property  is  already 
in  the  sheriff's  hands  at  the  time  tiiie  judgment  is 
entered.  And  it  is  only  to  such  property  that  the  suc- 
ceeding four  subdivisions  apply. 

It  is  not  necessary  to  go  minutely  over  these  sub- 
divisions, but  all  of  them  speak  of  the  attached  prop- 
erty referred  to  in  the  opening  clause.  Several  features 
of  the  section  will  be  noticed.  Subdivision  3  says,  that 
**  if  any  of  the  attached  property  shall  have  passed  out 
of  the  hands  of  the  sheriff  without  having  been  sold  or 
converted  into  money,  such  sheriff  shall  repossess  him- 
self of  the  same,  and,  for  that  purpose,  shall  have  all 
the  authority  which  he  had  to  seize  the  property  under 
the  attachment"  A  deduction  from  this  is,  that 
except  for  this  provision  there  comes  a  time  when  the 
sheriff  loses  his  power  to  seize  property  under  the  at- 
tachment. Such  time  would  be  the  entiy  of  judgment 
The  reading  is,  in  case,  and  when  judgment  is  entered 
for  the  plaintiff,  if  property  shall  have  passed  from  the 
sheriff's  hands,  he  may  retake  it  There  could  hardly 
have  been  any  notion  that  an  attachment  was  active 
after  judgment  The  phrase  would  have  been  that  the 
sheriff  shall  levy  again,  or  something  equivalent,  in- 
stead of  the  round-about  phrase  **  he  shall  have  all  the 
authority  which  he  had  to  seize  the  same  under  the  at- , 
tachment*'  If  he  had  general  power  to  seize  after 
judgment,  no  such  provision  would  have  been  made. 
It  would  not  have  been  necessary.  It  cannot  be  sup- 
posed that  an  exceptional  power  would  be  given  with 
care  at  the  expense  of  throwing  doubt  upon  the  existenee 
of  a  more  general  power  which  embraced  the  exception. 

The  words  of  subdivision  4  imply,  that  f^n  attach- 
ment is  not  to  be  levied  after  judgment     Section  282 
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had  given  general  power  to  the  sheriff  to  "  collect  and 
receive  into  his  possession,  all  debts,  credits  and  effects 
of  the  defendant.  The  sheriff  may  also  take  such 
legal  proceedings,  either  in  his  own  name  or  in  the  name 
of  such  defendant,  as  may  be  necessary  for  that  pur- 
pose.'' Subdivision  4  does  not  give  a  broader  power 
in  this  regard.  If  an  attachment  could  have  been  levied 
after  judgment,  this  subdivision  is  useless.  Evidently 
the  doubt  was,  although  the  sheriff  had  levied  before 
judgment,  that  he  had  power  to  collect  by  action,  &o. 
after  judgment. 

This  subdivision,  therefore,  expressly  states  that 
this  i)Ower  continues,  in  respect  of  all  property  legally 
attached  at  time  of  judgment,  until  the  judgment  is 
satisfied. 

The  statute  would  have  made  an  omission  of 
moment,  if,  in  ca§e  a  sheriff  had  in  his  hands  attached 
property,  it  had  not  provided  means  by  which  he 
should  be  able  to  wind  up  his  trust  and  free  himself 
from  responsibility. 

Therefore,  it  provides  that  under  attachment  and 
the  execution,  the  attached  property  shoxQd  be  turned 
into  money  by  the  sheriff,  by  sale  of  property  other 
than  evidences  of  debt,  and  by  collecting  by  action, 
the  evidences  of  debt  still  left  in  his  hands,  and  choses 
in  action  which  he  could  not  collect  before.  To  make 
an  end  of  the  matter,  it  is  provided  that  this  remainder 
may  be  sold,  under  an  order  of  the  court,  in  a  pro- 
ceeding particularly  described.  The  court  may  ex- 
ercise this  power  at  the  expiration  of  six  months  from 
the  docketing  of  the  judgment. 

The  fact  that  this  six  months  is  fixed  to  begin  at 
the  docketing  of  the  judgment,  clearly  shows  that  the 
statute  did  not  know  that  any  part  of  attached  prop- 
erty could  be  such  as  might  be  taken  after  judgment, 
otherwise  it  would  have  made  a  provision  as  to  the 
time  through  which  the  sheriff  must  make  diligent 
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efforts  to  collect  such  property,  before  it  dan  be  dis- 
posed of  by  peremptory  .sale. 

For  if  property  can  be  taken  by  attachment  after 
judgment  the  present  provision  permits  the  property 
to  be  sold,  after  (it  may  be)  it  has  been  but  a  few  days 
in  the  sheriff's  hands. 

An  examination  of  some  of  the  qnalities  of  the  pro- 
cesses and  proceedings  made  by  law  to  enforce  the  judg- 
ment, shows  that  it  is  incongmoas  with  them  that  a 
levy  should  be  made  under  an  attachment  after  judg- 
ment. In  this  case  the  fact  is  that  an  executioD  on  tbe 
judgment  was  in  the  hands  of  the  sheriff  at  the  time  lie 
levied  under  the  attachment. 

An  attachment  is  not  a  lien  upon  property,  personal 
or  real,  until  it  is  levied  (Rogers  v.  Bonner,  55  Barb, 
9  ;  S.  C,  46  iT.  T.  379).  An  execution  is  such  a  lien 
as  soon  as  it  is  issued  to  the  sheriff,  except  against 
bona  fide  purchasers.  To  levy  an  attachment  after 
judgment  is  to  annxQ  this  operation  of  an  execution. 
In  no  part  of  the  statute  is  such  a  purpose  expressed. 

An  execution  can  be  issued  within  five  years  after 
the  docketing  of  judgment,  and  after  that  it  can  be 
issued  only  by  leave  of  the  court  upon  motion^  unless 
an  execution  has  been  issued  within  the  five  years.  If 
the  attachment  be  used  at  all  for  the  purpose  of  a  levy 
after  judgment,  there  is  no  limit  of  time  beyond  which 
it  cannot  be  so  used.  Yet  the  rights  of  the  judgment 
debtor  need  as  much  protection  from  an  attachment  as 
from  an  execution.  ^ 

By  section  290,  the  execution  must  be  returned 
within  sixty  days  after  its  receipt  This  is  for  the  pro- 
tection of  both  parties  to  the  action. 

One  instance  of  the  relation  of  a  retdm  of  an  ex- 
ecution to  the  rights  of  the  parties  may  be  considered. 
The  judgment  creditor  hfes  ho  right  to  take  certain  sup- 
plementary proceedings  or  to  bring  oertcdn  equity 
actions^  until  the  execution  has  been  returned.    11^6 
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jndgmenUdebtor  has  an  exemption  from  these  proceed- 
ings and  these  actions,  until  this  return.  But  if  it  is 
supposed  that  an  attachment  may  do  the  duty  of  an 
execution,  there  are  no  corresponding  provisions  of 
law  as  to  what  eflPect  upon  the  rights  of  the  judgment 
creditor  and  debtor  an  outstanding  attachment  has. 
As  to  a  creditor's  bill,  the  rule  is  that  the  plaintiff  must 
have  exhausted  his  legal  remedies  before  he  applies  in 
equity.  If  an  attachment  has  been  issued  then  before 
its  return,  not  only  is  not  the  legal  remedy  of  a  plain- 
tiff in  a  creditor's  bill  exhausted,  but  even  equitable 
assets  may  be  reached  by  it.  The  warrant  (section  242) 
is  to  be  returned  only  when  it  shall  be  fuUy  executed 
and  discharged.  As  it  is  a  legal  writ,  i.  e.,  it  does  not 
provide  an  equitable  remedy,  if  the  law  maintained 
consistency,  it  would  not  permit  creditor's  bills  to  reach 
equitable  assets  in  two  classes  of  actions,  being  those 
in  which  attachments  may  be  issued. 

Several  instances  of  the  same  kind  might  be  given  ; 
but  perhaps  it  is  not  necessary.  One  further  result  will 
be  noticed.  After  levy,  the  party  through  whom  debts 
attached  may  be  collected,  is  the  sheriff,  unless  the 
plaintiff  give  indemnity,  &c.  This  must  be  after  judg- 
ment, if  the  levy  can  be  made  after  judgment.  Many 
important  provisions  of  law  have  secured  to  the  plain- 
tiff himself,  the  sole  right  to  begin  and  prosecute,  irre- 
spective of  the  sheriff,  after  execution  has  been  re- 
turned, all  other  proceedings  to  enforce  the  judgment, 
with  the  exception,  of  course,  of  the  case  of  property 
attached  being  in  the  hands  of  the  sheriff  at  the  time 
of  the  entering  of  judgment.  But  the  sheriff  has  in 
his  power  to  take  from  the  plaintiff  this  right,  if  after 
judgment  all  kinds  of  property  may  be  seized  under 
an  attachment  after  judgment. 

Before  the  Code,  it  did  not  enter  the  mind  of  any, 
that  an  attachment  was  to  be  used,  except  before  judg- 
ment.   Outside  of  those  provisions  of  the  Code,  that 
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specifically  relate  to  attachments,  the  other  provisions 
that  relate  to  execution,  viz :  section  236  and  sections 
283,  et  seqy  and  to  supplementary  proceedings,  sections 
292,  et  seq.  (particularly  noticing  that  portion  of  the 
latter  which  provides  for  the  application  of  property 
of  the  debtor  to  the  satisfaction  of  the  judgment  at  any 
time  after  execution),  accomplish  all  that  would  be 
claimed  to  be  beneficial  in  allowing  property  to  be  at- 
tached after  judgment 

There  were,  therefore  no  mischiefs  to  move  the  legis- 
lature to  give  a  novel  eflfect  to  an  attachment.  Especially 
is  there  room  for  great  wonder,  if,  when  the  legislature 
considered  that  it  would  be  well  to  enforce  a  judgment 
by  means  of  an  attachment,  that  they  deprive  all 
suitors  of  this  benefit,  except  such  as  might  be  plaintiffs 
in  two  classes  of  actions— one  on  a  contract  and  one  for 
the  wrongful  conversion  of  property. 

The  result  is,  that  the  sheriff  never  in  a  l^al  sense 
levied  the  attachment  upon  the  property  in  question 
in  this  action,  and  never  acquired  the  right  to  bring  an 
action  against  the  defendants. 

Judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  defendants  to  abide  the  event 


ANTON  HUPPEL,  PLAim^iFF  and  Respoitdent,  v, 
ELIZA  SCHGBMIG,  Defeitoant  and  Appellaot. 

The  provision  of  the  Code  (subdivifiion  8,  section  401),  which  requires 
a  judge  before  whom  any  motion  is  made,  to  obtain,  modify  or  set 
any  order  for  an  ii^junction,  order  of  arrest,  or  warrant  of  attach- 
ment, to  render  and  make  known  his  decision  on  such  motion  within 
twenty  days  after  the  day  the  same  was  submitted  to  him  for  de- 
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cision,  is  simply  directory,  and  its  non-obserrance  furuisbes  no 
reason  for  yacating  and  setting  aside  bis  decision  made  after  tbe 
twenty  days  bad  expired. 

Tbe  following  decisions  declaring  tbe  provision  of  section  267  of  tbe 
Code,  tbat  provides  tbat  tbe  judge  before  wbom  a  case  is  tried, 
must  file  bis  decision  witbin  twenty  days,  as  merely  directory,  cited 
as  autbority  in  tbis  case :  O^Brien  v.  Bowers,  4  Bagw.  663 ;  People  «. 
Dodge,  6  Sow.  Pr.  47 ;  Lewis  v.  Jones,  18  Abb.  Pr,  427 ;  Stewart  v. 
Slater,  6  Duer^  88  and  102. 

A  party  considering  bimself  aggrieved  by  tbe  delay  of  tbe  judge  (be- 
yond tbe  twenty  days)  in  filing  bis  decision,  can  by  mandamus 
compel  bim  to  render  and  make  known  tbe  same. 

Before  McCuira^,  Cubtis  and  Sedgwick,  JJ. 

Jkdded  May  18,  1872. 

This  is  an  appeal  from  an  order,  denying  defend- 
ant's motion  to  vacate  an  order  of  Justice  Spenoeb, 
made  and  entered  on  December  19,  1871,  continuing 
injunction  of  Justice  McCunn,  granted  exparte^  June 
6,  1871,  on  the  ground  that  more  than  twenty  days  had 
elapsed  between  the  time  of  submission  of  the  motion 
to  Justice  Spencee  to  continue  said  injunction  (August 
24, 1871),  and  the  time  of  the  decision  and  order  of  said 
justice,  continuing  said  injunction,  and  appointing  a 
receiver. 

C.  C.  Egan^  of  counsel  for  appellant.— I.  The  order 
made  on  December  19,  1871,  was  Justice  Spencer's 
decision  of  the  motion  submitted  on  August  24,  1871, 
(Bently  v.  Jones,  4  How.  Pr.  436 ;  King  v.  Staflfbrd,  6 
Id.  30 ;  Howard  v.  Preedman,  6  Roht.  611),  and  could 
not  then  be  legally  made,  especially  after  defendant's 
protest  {Code,  §  401,  subd.  8.) 

n.  The  act  required  to  be  done  is  not  permissive, 
but  is  prescribed  as  a  duty,  and  must  be  obeyed  {Sedg- 
wick  on  Interpretation  of  Statutes,  266,  277,  280,  citing 
VaMel;  Rules  1,  6,  7,  also  quoting  at  p.  284 ;  Domat's 
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BvZes^  §  7).  The  words  are  clear,  plain,  unambiguous 
and  imperative,  showing  the  intent  of  the  legislature 
(which  is*  to  govern) ;  and  require  (in  such  case)  no 
construction  (Sedgwick  on  iTiterpretation^  266,  277, 
287,  setting  forth  VaUeVs  Rvles,  §  16,  and  rules  follow- 
ing ;  also  DomaPs  Loix  Civile  [at  page  of  Sedgw. 
28S-4]  §§  4,  12,  13 ;  see  also  Sedgw.  p.  378,  379  and 
note  490  and  491 ;  Mewell  v.  People,  3  Seld.  97 ;  Mc- 
Clusky  V.  Cromwell,  1  Kern.  693).  The  aim  and  ol>- 
ject  here  being  one  of  general  public  necessity,  the 
more  eflfectual  protection  of  the  liberty  of  every  citizen, 
and  of  the  rights  and  use  of  property,  the  statute  calls 
for,  and  must  receive  a  rigid,  strict  construction 
{Liehefs  RecapitvZaMon  of  Rules  [in  Sedgwick  on  In- 
terpretation^ p.  287],  rules  3  and  4 ;  Mayor  v.  Fuize,  6 
EUly  612,  per  Nelson,  J). 

III.  Contemporaneous  mandatory  statutes  come  in 
aid  of  a  strict  construction  of  the  stetutes  in  question 
(1  Sess.  Laws  of  1870,  ch.  161,  p.  421 ;  New  Suprme 
Court  jRulCj  94). 

IV.  Time  is  of  the  very  essence  of  this  statute,  and 
therefore  material.  It  is  aimed  at  abuses  of  time  by 
the  courts  in  their  decision  of  sach  motions.  In  such 
case  discretion  cannot  be  exercised  {Sedgw.  on  Ini* 
418-19-20,  and  cases  cited  ;  Code,  §§  331,  332,  352,  353, 
as  to  time  within  which  appeals  may  be  taken ;  Code, 
§  273,  as  to  time  within  which  referee  must  report  [60 
days] ;  litch  v.  Brotherson,  16  Abb.  Pr.  ^  per 
BooKES,  J.,  special  term ;  Potteb,  J.,  general  term). 

V.  The  command  here  is  upon  the  judiciary,  to  do 
a  certain  act  within  a  specified  time.  To  disobey  it  by 
construing  the  act  to  be  merely  directory,  would  not 
only  be  judicial  legislation  (not  allowed  by  our  system 
of  government),  but  would  present  the  unseemly 
spectacle  of  the  court  setting  up  its  individual  opinion 
against  the  combined  wisdom  of  the  legislature,  ex- 
pressed in  clear  and  unmistakable  language,  enjoining 
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a  duty  upon  said  court  If  a  referee,  sitting  as  a  court 
to  hear,  try,  and  determine  a  cause,  must  by  law  report 
within  sixty  days  {Codey  §  273 ;  15  Abb.  Ft.  384),  by 
parity  of  reasoning  a  judge  holding  a  court  must  (when 
required  as  in  this  case)  decide  within  twenty  days. 

VI.  The  order  denying  defendant's  motion  to  va- 
cate order  continuing  injunction,  should  be  reversed  ; 
and  the  order  continuing  injunction  and  appointing  a 
receiver  should  be  set  aside,  with  costs. 

Corliss  &  Erbe^  for  respondent. — L  The  provision 
contained  in  subdivision  8,  section  401,  of  the  Code,  as 
to  the  time  within  which  a  decision  on  a  motion  shall 
be  rendered  and  made  known,  is  merely  directory 
(Burger  v.  Baker,  4  Abb.  Pr.  11 ;  People  v.  Dodge,  5 
Eow.  Fr.  47;  Stewart  v.  Slater,  6  Dt^er,  83,  102; 
O'Brien  io.  Bowes,  4  Bosto.  663 ;  Lewis  v.  Jones,  13 
Abb.  Fr.  427). 

II.  If  the  said  provision  be  imperaiive  and  not 
merely  directory,  then  the  judge,  after  the  lapse  of 
twenty  days  from  August  24,  1871,  could,  upon  the 
principle  contended  for  by  the  appellant,  make  no 
order,  either  continuing  or  discontinuing  the  injunc- 
tion. 

m.  Without  a  positive  order,  discontinuing  and 
dissolving  the  injunction,  the  same  continues  to  stand 
mfullforce^  upon  its  original  basis,  until  the  final 
determination  of  the  action  (Kelly  t-.  Jeroloman,  7 
Bobt.  158). 

rV.  If  the  judge  lost  jurisdiction  of  the  question, 
after  the  lapse  of  twenty  days,  the  appellant  cannot 
object  to  his  action  ;  for  such  objection  cannot  resuU  in 
any  practical  benefit  to  him.  The  injunction  will  still 
remain  in  force. 

By  the  Court. — MoCunn,  J. — This  is  an  appeal 
from  an  order  made  at  special  term,  refusing  to  set  aside 
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another  order  of  said  special  term,  because  the  learned 
justice  who  heard  the  first  motion  at  special  term  to 
dissolve  the  injunction,  neglected  to  file  or  make  known 
his  decision  within  the  twenty  days  prescribed  by 
section  401  of  the  Code.  The  last  order  made  at  special 
term,  and  from  which  this  is  an  appeal,  should  be 
affirmed  for  the  following  reasons : 

First.  Subdivision  8  of  section  401  of  the  Code  ifl 
directory.  Such  was  the  construction  put  ui)on  a  sim- 
ilar provision  in  section  267,  by  Mr.  Justice  Woodbuff 
in  this  court  in  the  case  of  O'Brien  v.  Bower,  4  Bosw. 
663,  and  such  has  been  the  uniform  current  of  decisions 
in  all  the  courts  (People  v.  Dodge,  6  How.  Pr.  47; 
Lewis  V.  Jones,  13  Ahb.  Pr.  4Sn ;  Stewart  v.  Slater,  6 
Duer,  83,  102). 

While  I  am  holding,  however,  this  construction  of 
section  401  of  the  Code  to  be  the  correct  one,  yet  I  hold 
that  the  party  aggrieved  by  the  undue  delay  of  a  judge 
can  have  ample  and  complete  remedy  by  mandamus 
against  that  judge  to  compel  him  to  file  or  make 
known  his  decision  and  the  proceedings  thereunder. 

In  nearly  all  cases  heard  before  a  single  judge  the 
mind  of  the  court  is  made  up  as  to  what  its  adjudica- 
tion may  be,  but  sometimes  from  press  of  business  and 
other  good  and  suflBicient  causes,  a  judge  delays  putting 
his  views  on  paper  and  filing  the  same  until  after,  but 
this  neglect  of  the  judge  should  not  prejudice  the  suit- 
or in  whose  favor  he  may  have  decided,  especiaUy,  as  I 
have  said  before,  the  party  deeming  himself  aggrieved 
has  a  complete  remedy 

Order  aflSirmed,  with  costs. 
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JAMES  PENDREU  by  His  Guardian,  &c.,  Plain- 
tiff AND  Appellant,  v.  THE  SECOND  AVE- 
NUE RAILROAD  COMPANY,  Defendant  and 
Respondent. 

It  is  undoubtedly  tme,  that  on  the  trial  of  an  action  brought  to  re- 
coyer  damages  caused  by  the  negligence  of  the  defendant,  that 
the  negligence  of  the  plaintiff  may  so  clearly  appear  (as  contribut- 
ing to  the  accident)  that  it  would  become  the  duty  of  the  judge  to 
dismiss  the  complaint. 

But  where  the  evidence  discloses  facts  and  circumstances  which  would 
cause  a  fair  difference  of  opinion  and  judgment  whether  or  not  the 
plaintiff  was  guilty  of  any  negligence,  it  is  the  right  of  the  plaintiff 
to  have  the  question  of  negligence  submitted  to  the  jury. 

Held,  that  the  facts  in  this  case  (see  the  statement  and. opinion) 
should  have  been  submitted  to  the  jury,  and  the  question  of  negli- 
gence considered  and  decided  by  them. 

Before  McCunn,  Curtis  and  Sedgwick,  J  J. 

Decided  May  18,  187d. 

This  action  comes  before  the  court  on  an  appeal  by 
the  plaintiff  from  a  judgment  entered  upon  an  order 
dismissing  the  complaint,  and  also  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial.  The  plaintiff 
sues  to  recover  damages  for  alleged  negligence  on  the 
part  of  the  defendants  in  driving  one  of  their  cars  over 
him,  and  cutting  off  his  right  arm.  The  defendants 
deny  negligence  on  their  part,  and  set  up  that  the  inju- 
ries were  occasioned  by  the  negligence  of  the  plaintiff. 

It  appeared,  on  the  trial,  that  the  plaintiff,  a  boy  of 

five  years  of  age,  with  a  large  boy,  about  twelve,  who 

held  Jiim  by  the  hand,  attempted  to  cross  the  Second 

avenue,  at  the  upper  Twenty-eighth  street  crossing. 

The  boys  passed  over  defendants'  westerly  track,  and 
n.— 31 
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had  passed  so  far  over  their  easterly  track  that  the 
large  boy  was  clear  of  the  horses  of  defendants'  car, 
which  was  being  driven  up  the  avenue,  but  the  small 
boy,  the  plaintiff,  was  thrown  down  by  the  off  horse, 
and  run  over  by  the  car  wheel,  and  was  lying,  when 
the  car  was  stopped,  between  the  wheels  on  the  easterly 
rail  of  the  track,  with  his  arm  so  nearly  severed  at  the 
shoulder  that  it  had  to  be  amputated. 

The  evidence  shows  that  the  boys  were  on  the  west- 
erly track,  and  crossing  over  towards  the  easterly  track 
upon  the  crossing,  when  the  car  was  about  ninety  or 
one  hundred  feet  from  them.  That  the  car  was  driven 
'*  very  rapidly,''  "the  horses  were  on  a  fast  gait ;"  the 
wicness  was  "  not  positive  whether  they  were  running 
or  trotting."  It  appears  that  the  rate  of  speed  was 
such  that  it  was  unsafe  for  the  witness  to  get  on  or  off, 
at  the  time.  The  grade  was  ascending,  up  which  the 
car  was  coming  with^very  few  passengers  in  it  The 
driver  was  on  the  front  platform,  st^inding  with  his  back 
against  the  front  of  the  car  or  window.  The  reins  were 
slack,  and  he  held  them  in  both  hands,  shaking  them. 

It  was  about  noon,  a  clear  day,  and  the  plaintiff 
conspicuously  dressed.  The  pole  of  the  car  was  ten 
feet  in  length,  and  the  car  twenty-two  feet,  making 
thirty-two  feet  in  length,  and  from  the  testimony,  con- 
sidering the  grade  and  the  load,  could  have  been 
stopped  in  from  sixteen  to  twenty-two  feet. 

Lewis  Johnston^  attorney  for  appellant. 

Albert  McMTiewSy  of  counsel. 

John  H.  PlaM^  attorney  for  resi)ondent. 

John  Slosson,  of  counsel. 

By  the  Coubt.— Cubtis,  J.— The  appellants  claimed, 
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uppn  the  argnmtot,  that  it.  was  a  matter  of  right  to 
have  the  issue  of  negligence  submitted  to  the  jury,  where 
it  depends  on  *Mnferences  to  be  derived  from  a  variety 
of  circumstances,  in  regard  to  which  there  is  room  for 
a  fair  difference  of  opinion  between  intelligent  and  up- 
right men."  That  all  the  circumstances  of  this  case 
should  have  been  submitted  to  the  jury,  so  that  they 
might  have  determined  how  far  such  circumstances 
tended  to  establish  the  assumed  fact  of  negligence  on 
the  part  of  the  plaintiff,  and  that  plaintiff's  extreme 
youth  obligated  defendants  to  use  extra  care  and  cau- 
tion to  avoid  inflicting  inj  ary. 

On  the  part  of  the  respondents,  it  was  claimed,  that 
there  was  no  negligence  on  the  part  of  the  defendants, 
but  on  the  contrary,  that  the  evidence  tended  to  show 
that  the  driver  of  the  car  used  great  diligence  to  pre- 
vent the  accident,  and  that  the  negligence  of  the  plain- 
tiff is  self- evident. 

The  question  arises  whether  this  is  a  case  that 
should  have  been  left  to  the  jury.  It  is  undoubtedly 
true,  that  when  the  negligence  of  the  plaintiff  is  clearly 
shown,  there  may  be  occasions  when  it  becomes  the 
duty  of  the  judge  to  dismiss  the  complaint.  But  it 
does  not  appear  that  this  is  a  case  of  that  character. 
The  evidence  shows  that  the  car  was  being  driven  at  an 
unusual  and  rapid  rate  of  speed  up  an  ascending  grade ; 
that  the  driver  was  leaning  back  on  the  front  platform, 
shaking  his  loose  reins.  It  was  noon,  his  view  was  un- 
obstructed, and  when  he  stopped  the  car  the  front  wheel 
had  passed  over  the  plaintiff.  As  the  plaintiff  ap- 
proached the  track,  passing  over  the  westerly  track 
first,  the  car  was  ninety  or  one  hundred  feet  off.  It 
could  have  been  stopped  in  from  sixteen  to  twenty-two 
feet  A  careful  driver,  with  proper  control  of  reins 
and  brake,  could  have  avoided  the  collision.  With 
reins  held  taut,  the  driver  could  have  sheared  the  horses 
off  the  track  and  prevented  the  knocking  down,  by  the 
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off  horse,  of  the  plaintiff,  as  he  passed  over  the  easterly 
rail  of  the  track.  A  proper  control  and  nse  of  the 
brake  could  have  certainly  stopped  the  car  a  fraction  of 
a  second  sooner,  which  would  have  prevented  the  wheel 
passing  over  the  plaintiff.  It  looks  as  if  the  driver  did 
not  get  himself  in  a  position  to  stop  the  car  until  the 
horse  was  upon  the  plaintiff,  and  then  it  was  too  late  to 
arrest  its  motion  by  some  five  or  six  feet,  so  as  to  save 
plaintiff  from  tJie  wheeL  An  adult  might  be  deceived 
in  the  rate  of  approach  and  speed  of  a  street  car  driven 
very  and  unusually  rapidly ;  and  last  of  all  at  such  a 
time  should  the  driver  be,  as  the  witness  testifies, 
*'  carelessly  in  front  of  the  car,  the  lines  in  both  hands 
shaking  them,'^  apparently  urging  his  horses  to  a  still 
higher  rate  of  8X)eed.  His  duty  was  to  have  the  reins 
and  brake  in  his  control,  and  to  drive  in  a  careful  and 
usual  manner.  It  is  impossible  to  conceive  that  a  man, 
put  in  so  responsible  a  position  by  the  defendants, 
would  wantonly  drive  over  a  child,  but  it  looks  very 
much  as  though  he  was  driving  in  an  iuconsiderate  and 
negligent  manner. 

The  negligence,  if  any,  of  the  plaintiff,  crossing  the 
aVenue,  led  by  the  hand  of  another  child  of  maturer 
years,  under  these  circumstances,  is  not  so  apparent  as 
the  respondents  claim.  On  the  contrary,  it  seems  dffi- 
cult  to  see  wherein  it  consists.  An  adult,  acting  with 
reasonable  prudence,  might  be  deceived  by  unusual 
and  careless  driving,  and  run  over  in  consequence  of  it 
It  would  be  a  retrograde  movement  in  civilization  to 
establish  a  rule  that  those  who  obtain  the  privilege  of 
running  horse  cars  on  railways,  through  the  streets  of 
a  crowded  city,  can  run  them  without  some  observance 
of  care  and  protection  towards  those  whom  old  age,  in- 
firmity or  tender  years,  commend  to  universal  consider- 
ation and  care. 

The  theory  that  the  cars  in  such  case  would  be  a 
longer  time  in  making  their  trips,  and  that  children 
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Bboald  be  kept  in  the  hoxise  or  nnder  the  care  of  some 
suitable  protector  v^hen  they  go  in  the  streets,  has  no 
controlling  force.  The  idea  of  feudality,  that  the  foot- 
man must  keep  out  of  the  way  of  the  horseman,  has 
given  place,  in  the  most  enlightened  and  cultivated 
cities  of  the  world,  to  a  careful  and  practical  consider- 
ation for  the  pedestrian,  increasing  in  proportion  to 
personal  incapacity.  The  concession  of  privileges  to 
increase  means  of  communication  through  the  streets  of 
a  city  does  not,  even  by  implication,  waive  any  privi- 
lege of  personal  safety  to  the  citizen  ^nd  his  household. 
Their  rights  and  welfare  are  not  relinquished  to  favor 
any  increase  of  speed.  The  child  has  its  rights ;  one 
is  to  be  educated  by  the  State,  which  provides  instruc- 
tion. At  certain  hours  of  the  day,  the  streets  and  ave- 
nues traversed  by  horse  railways,  are  thronged,  and  . 
crossed  necessarily  by  many  tens  of  thousands* of  child- 
ren on  their  way  to,  or  from,  places  of  instruction, 
profiting  by  this  public  provision  and  invitation  ex- 
tended to  them.  To  have  an  adult  custodian  with  any 
considerable  number  of  thfem  would  be  impossible.  To 
keep  them  at  home  would  conflict  with  the  best  inter- 
ests and  the  established  system  of  the  State,  and  be  a 
denial  of  the  rights  of  the  child. 

Judge  Mason,  in  Mangam  v.  Brooklyn  R.  R.  Co., 
38  iV.  n,  461,  defining  the  rights  of  children  of  tender 
years,  says  :  ''  They  are  not  beyond  the  pale  of  the  law 
when  in  the  streets  ;  common  humanity  is  alive  to  their 
protection,  and  the  law  both  in  reason  and  justice,  and 
out  of  compassion  to  their  weakness  and  inability  to 
protect  themselves,  should  throw  a  broader  shield  of 
protection  around  them  against  injuries  from  the  care- 
less conduct  of  the  strong  than  it  affords  to  an  adult, 
who  is  capable  of  self-defense  and  protection." 

Judge  Grover,  in  the  same  case,  considers  ''that  a 
somewhat  different  rule,  in  determining  the  case  to  be 
exercised,  is  to  be  applied  to  infants,  than  is  applicable 
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to  adolts,  where  the  inquiry  is  whether  their  negligence 
lias  contributed  to  an  injury  received."  In  the  c^se  of 
O'Mara  v.  The  Hudson  R.  R.  Co.,  38  iV.  T.  449,  the 
same  views  are  sustained,  and  Chief  Justice  Huirr 
aflSnns  that  the  young  *'  cannot  be  required  to  exercise 
as  great  foresight  and  vigilance  as  those  of  maturer 
years."  *'  This,  an  engineer  is  bound  to  know,  and  if 
the  child  is  within  his  view,  to  act  accordingly." 
These  observations  apply  with  great  force  to  the  case 
under  consideration.  There  is  not  shown  in  it  that 
^  negligence  on  the  part  of  the  plaintiff,  that  sustains  a 
departure  from  the  general  rule,  that  the  question  of 
the  contributory  negligence  of  the  party  injured  should 
be  left  to  the  jury.  (It  may  be  regarded  as  now  in 
accordance  with  the  uniform  tenor  of  the  recent  English 
cases  and  those  in  oar  courts,  that  the  general  questions 
of  negligence  of  the  defendants,  and  the  contributory 
negligence  of  the  plaintiff,  are  exclusively  within  the 
province  of  the  jury  (Lunt  v.  Railway  Co.,  1  Law 
Bep.  Q.  B.  277 ;  Belbee  v.  Railway  Co.,  18  Com.  B. 
N.  S.  684 ;  Stupley  v.  Railway  Co.,  1  Law  Hep.  Ex. 
21 ;  Stubley  v.  Same,  Id.  13 ;  Hogan  z?.  Eighth  Ave. 
R.  R.  Co.,  15  N.  T.  383 ;  Ernst  v.  Hudson  R.  R. 
Co.,  35  If.  T.  38;  McGrath  v.  Same,  32  Barb.  147; 
Maloy  t).  N.  T.  Cent.  R.  R.  Co.,  58  Barb.  184;  Mnl- 
hado  V.  Brooklyn  C.  R.  R.  Co.,  30  JV.  T.  373 ;  Brown 
V.  N.  Y.  Central  R.  R.  Co.,  34  iT.  Z.,  404 ;  Creed  v. 
Hartman,  29  If.  T.  592 ;  Keller  v.  Same,  24  Bow.  Pr* 
177  ;  Mentz  v.  Second  Avenue  R.  R.  Co.,  2  HoberUon^ 
357;  and  affirmed  in  court  of  appeals,  Albany  Law 
J.  vol  1,  p.  99. 

In  view  of  what  may  be  considered  the  settled  law  in 
respect  to  these  questions,  this  case  should  have  gone 
to  the  jury. 

The  judgment  and  order  appealed  from  should  beset 
aside  and  a  new  trial  ordered. 
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THE  CENTRAL  NATIONAL  BANK  OF  THE 
CITY  OF  NEW  YORK,  Appellant,  v.  CYRUS 
CLARK,  Respondent. 

An  order  of  the  conrt,  granting  to  a  party  the  inspection  and  copy  of 

books,  papers  and  doeuments  in  the  possession  or  control  of  the 

other  party  (Code^  §  888),  is  appealable  (Matter  of  Duff,   51  Bmo. 

Ft.  860). 
Under  the  authority  of  the  case,  Matter  of  Dnf^  Ante^  any  duereUoiu 

ary  order  made  at  special  term  is  appealable  to  the  general  term  of 

the  same  court. 
The  discretion  of  a  judge  should  not  be  *fais  mere  will  and  pleasure. 

It  should  not  be  arbitrary  nor  capricious. 
Discretion  is  ^^  Diseemere  per  legem  quid  sit  justumJ*^ 
An  application  to  the  court  under  section  888  for  inspection,  copy, 

&c,  may  also  include  ''a  discovery"  under  the  revised  statutes 

(Lowell  V,  Clark,  7  fi<w.  Pr.  158). 

Before  MoCunn,  Cubtis  and  Sedgwick,  J  J. 

Decided  May  18,  1873. 

Appeal  from  an  order  of  the  special  term  granting 
inspection  of  books,  &c.,  nnder  section  388  of  the  Code, 
and  * '  discovery '  *  under  the  revised  statutes. 

Martin  &  Smithy  for  plaintiff  and  appellant. 

L.  B.  ClarJc^  for  defendant  and  respondent. 

By  the  Couet. — McCunn,  J. — The  first  question 
to  be  disposed  of,  is  whether  this  is  an  appealable 
Older. 

Looking  at  all  the  facts,  and  guided  as  we  must  be 
by  the  light  of  a  very  recent  case  in  the  court  of  last 
resort  (In  the  Matter  of  Duff,  61  How.  Pr.  350),  we 
must  hold  this  is  an  appealable  order.  Section  388  of 
the  Code  declares,  ^^That  the  court  before  which  an 
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action  is  pending,  or  a  judge  or  justice  thereof  may  in 
their  discretion^  and  upon  due  notice,  order  either 
party  to  give  the  other  an  inspection  or  copy,  or  x)er- 
mission  to  take  a  copy  of  any  books,  i)apers,  and  docu- 
ments in  his  possession,  or  under  their  control,  contain- 
ing evidence  relating  to  the  merits  of  the  action  or  the 
defense  therein.  So  that  the  very  language  of  the 
section  says  the  court  may  in  their  discretions^  order 
either  party  to  give  an  inspection  or  copy,  &c.,  of  any 
books,  papers  and  documents.  The  section  of  the 
revised  statutes  (sec.  30,  2  -R.  8.  199),  relating  to  this 
subject,  says :  **  The  court  shall  have  i)Ower  in  such, 
cases  as  may  be  deemed  proper  to  compel  any  party  to 
a  suit  pending  therein  to  produce  and  discover  any 
books,  papers  and  documents  in  his  possession  or 
power  relating  to  the  merits  of  any  such  suit  or  any 
defense  thereon.''  Now,  this  certainly  imparts  only  a 
discretionary  power  in  the  court  or  judge  to  determine 
under  all  the  circumstances  whether  it  is  a  proper  case 
to  exercise  such  discretionary  power. 

Formerly  it  was  thought  that  a  suitor  cannot  have 
a  substantial  right  to  what  a  judge  or  a  court  has  a 
discretion  to  withhold  or  grant 

The  party  making  the  application,  however,  was 
not  cut  off  from  the  relief  he  sought  by  the  denial  in 
the  first  instance  of  such  relief,  for  it  was  and  is  entirely 
in  the  discretion  of  the  court  to  hear  a  renewal  of  the 
motion  or  not,  and  the  judge  can  order  it  to  be  heard 
on  the  same  papers  if  advisable. 

This  power  I  know  is  very  rarely  exercised,  but 
still,  there  may  be  occasions  when  justice  may  require 
the  exercise  of  just  such  a  power  ;  because,  in  motions 
not  appealable,  a  grevious  wrong  maybe  committed  by 
misapprehension  of  the  law,  or  the  facts  by  the  justice 
who  hears  the  motion,  and  for  which  there  might  be  no 
redress  in  the  absence  of  the  right  to  appeal,  if  this 
power  to  rehear  did  not  exist.    The  case  of  White  t. 
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Munroe  (33  Barb.  650),  until  very  recently  might  have 
been  a  case  in  point  in  favor  of  this  present  motion,  not 
being  an  appealable  motion,  because  I  found  that  this 
decision  (White  t.  Monroe),  had  not  been  overruled 
or  disturbed  in  any  way  until  the  announcement  of  the 
decision  in  the  Matter  of  Duff  in  September  last.  It  is 
true,  that  appeals  have  been  heard  in  the  same  court 
without  the  question  of  their  being  appealable  motions 
being  raised.  Yet  this  settled  nothing,  and  I  certainly 
can  find  no  case  in  our  appellate  court  (court  of  ap- 
peals) until  the  case  above  cited  (Duff's  Case,  61  How. 
Pr.)  appeared  on  the  subject  But  we  do  find  there 
(court  of  appeals)  the  following  cases  in  point  as  to  this 
not  being  an  appealable  order:  St.  John^t?.  West,  4 
Sow.  Pr.  329 ;  Buffalo  Savings  Bank  v.  Newton,  23 
iV.  r.  160. 

But,  as  I  have  said  before,  this  very  recent  case  in 
the  court  of  appeals  (Duffs  Case)  disposes  of  aU  these 
questions,  and  settles  the  fact  that  any  order,  any  dis- 
cretionary order,  made  at  special  term,  is  appealable  to 
the  general  term  of  same  court ;  and  that  upon  the 
principle  that  an  appellate  court  (general  term)  has  a 
right  to  examine  and  say  whether  the  judge  below,  on 
hearing  the  motion,  exercised  in  his  decision  the  proper 
discretion  or  not  I  think  this  is  a  wise  view,  because 
it  enables  suitors  and  counsel  who  may  deem  them- 
selves aggrieved  by  a  decision  against  them,  which, 
according  to  the  old  doctrine,  was  not  deemed  appeal- 
able, to  appeal  and  have  the  question  thoroughly  dis- 
cussed and  disposed  of  in  an  appellate  court  without 
putting  them  to  a  renewal  of  a  motion  or  to  an  applica- 
tion to  rehear  a  motion  when  an  order  was  granted 
which  the  party  aggrieved  might  deem  improvidently 
granted  against  them.  So  that  we  must  hold  this  to  be 
an  appealable  order.  The  discretion  of  a  judge  should 
not  be  his  mere  will  and  pleasure,  it  should  not  be 
arbitrary,  it  should   not  be  capricious.     Discretion, 
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taken  as  it  ought  to  be,  is  discernere  per  legem  quid 
sit  justum.  If  discretion  were  left  arbitrary  in  the 
judge  he  might  introduce  whatever  novelties  or  vrhims 
he  thought  best  and  proper — for  instance,  the  case  of 
People  V.  N.  T.  Central  R  R.  Co.,  29  N.  ¥.,  418, 
which  (decision  at  special  term)  is  certainly  a  novelty 
in  its  way.  Now  we  all  know  such  precedents  should 
not  be  allowed  to  stand  unless  reviewed  by  an  appel- 
late court  and  examined  with  great  care  and  caution. 
It  vTas,  I  have  no  doubt,  for  the  purpose  of  meeting 
just  such  cases — cases  where  such  unlimited  discretion 
is  exercised — that  the  court  of  last  resort  have  held 
such  orders  appealable  and  the  exercise  of  such  discre- 
tion reviewable  by  a  court  in  banco. 

The  application  made  below,  and  the  order  granted 
thereunder,  and  from  which  this  is  an  appeal,  are  so 
framed  as  to  include  in  the  same  proceeding  both  the 
"discovery''  authorized  by  the  revised  statutes  and 
the  *'  inspection  and  copy,"  &c.,  provided  for  by  section 
388  of  the  Code.  It  has  been  held  that  this  can  be  done, 
(Lowell  t>.  Clark,  7  How.  168). 

Here  the  petition  contains  all  the  allegations  required 
to  bring  the  case  within  the  provisions  of  the  statutes. 
It  shows  that  the  books,  papers,  and  entries  are  **  in  the 
possession  and  under  the  control  of  the  plaintiff  and  its 
oflBcers''  ;  that  such  books  *'  contain  evidence  relating 
to  the  defense  of  the  action,"  and  that  such  books  and 
entries  relate  to  the  defense  therein.  What  more  could 
this  petition  state  ?  The  action  is  against  the  sureties 
on  a  bond  given  by  an  oflBcer  of  a  bank  to  said  bank 
for  the  faithful  performance  of  his  duties  as  such 
oflBicer ;  and  the  plaintiffs  allege  as  a  breach  of  that 
bond  that  the  defendant  appropriated  and  paid  to  cer- 
tain firms  in  this  city  large  sums  of  money  belonging 
to  them  (the  bank)  against  the  spirit  of  that  bond. 
The  defendant  denies  these  breaches,  and  says  that  the 
officer  for  whom  he  became  surety  in  that  bond  did  not 
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commit  these  breaches,  and  alleges  that  if  a  fall  in- 
spection of  the  books  of  the  bank  is  granted  such  a 
state  of  facts,  he  is  advised,  will  be  discovered.  We 
therefore  hold  that  the  order  below  should  be  affirmed, 
with  this  exception,  that  the  words  "  in  the  bank '' 
should  be  interlined  alter  the  word  ''hours"  on  the 
sixteenth  line  of  said  order,  and  that  the  said  order 
granted  below,  and  from  which  this  appeal  is  taken, 
should  be  amended  accordingly. 


THOMAS  p:  ELDRIDGE,  and  others,  Plaintiffs 
AND  Respondents,  v.  ALOLPH  C.  STRENZ  and 
DANIEL  SCHAPER,  Defendants  and  Appel- 
I4ANTS 

Whenever  a  composition  is  made  with  creditors,  every  agreement  or 
arrangement  by  which  an  advantage  is  secured  by  any  one  or  more 
of  the  creditors  which  is  denied  to  others,  is  a  fraud  upon  the 
creditors  from  whom  it  is  concealed,  although  it  neither  has  or  can 
have  the  effect  of  depriving  them  of  any  portion  of  the  amount 
which  they  had  agreed  to  receive,  and  all  such  agreements  are  void 
(See  the  facts  stated  in  opinion  of  the  com-t,  including  this  case 
within  this  rule  and  the  authorities  cited). 

Before  MoCunn,  Cubtis,  and  Sedgwick,  J  J. 

Decided  May  18,  1872. 

Appeal  from  a  judgment. 

The  facts  and  points  in  the  case  appear  fully  in  the 
opinion  of  the  court. 

Mr.  Litingston  K.  Miller^  for  appellants* 

Mr.  O.  A.  SeixaSy  for  respondents. 
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By  the  Court. — Sedgwick,  J. — This  action  was 
upon  a  promissory  note  for  one  thousand  one  hundred 
thirty-five  dollars  and  thirty-five  cents,  made  by 
Strenz,  one  of  the  defendants,  and  indorsed  by 
Schafer,  the  other  of  the  defendants. 

The  answer  was,  that  this  note  was  one  of  four 
(three  of  them  for  one  thousand  one  hundred  and 
thirty-five  dollars  and  thirty-five  cents,  and  the  fourth 
for  twQ  hundred  and  eighty-nine  dollars  and  thirty- 
five  cents),  made  by  Strenz,  indorsed  by  Schafer,  and 
given  to  the  plaintiffs,  that  Strenz,  being  indebted,  had 
made  with  various  of  his  creditors,  and  among  them 
the  plaintiffs,  a  composition  agreement,  by  which  the 
creditors  were  bound  to  accept  for  the  amount  of  their 
respective  claims,  these  promissory  notes,  at  three,  six, 
and  nine  months,  in  the  aggr^ate,  for  thirty  per  cent 
of  such*  claims,  to  be  indorsed  by  defendant  and 
Schafer ;  that  the  four  notes  above  referred  to  were 
given  as  if  in  pursuance  of  this  agreement,  but  were  in 
fact  drawn  by  the  plaintiffs,  in  sums  much  larger  than 
had  been  specified  in  the  composition  agreement ;  that 
is,  for  sixty  per  cent,  instead  of  for  thirty  per  cent  of  the 
plaintiff's  claim,  in  fraud  of  the  creditors  who  had 
signed  the  agreement,  and  in  fraud  of  the  defendants ; 
that  the  first  of  these  notes  has  been,  paid ;  that  **  the 
whole  amount  to  be  paid  the  plaintffs  under  the  agree- 
ment above  set  forth,  amounted  to  the  sum  of  one  thou- 
sand eight  hundred  and  one  dollars  and  five  cents,  with 
interest  from  July  6, 1869  ;  and  that,  deducting  the  gum 
of  one  thousand  one  hundred  and  thirty-five  dollars 
and  thirty-five  cents,  already  paid  as  above,  there 
remains  due  only  the  sum  of  seven  hundred  and  sixty- 
eight  dollars  seventy  cents,  with  interest  from  July  6, 
1869,  which  these  defendants  have  repeatedly  offered 
.  to  pay  the  plaintiffs  upon  a  surrender  of  all  the  note^ 
given  under  the  aforesaid  agreement,  and  which  ihey 
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are  and  always  have  been  willing  to  pay,  but  which 
sum  the  plaintiffs  have  refused." 

On  the  trial  it  appeared  from  the  plaintiffs  testi- 
mony, that  when  Schafer  indorsed  the  notes,  he  did 
not  read  them,  and  that  virtually  the  plaintiff  repre- 
sented to  him,  that  the  notes  were  for  the  thirty  per  cent, 
named  by  the  agreement,  and  that  he,  believing  this  to 
be  the  fact,  indorsed  the  notes,  which  were  for  sixty  per 
cent.  The  court  charged  the  jury,  that  under  the  cir- 
cumstances, except  for  the  admission  made  by  the 
indorser  in  the  answer,  he  should  direct  the  jury  to 
find  a  verdict  in  his  behalf ;  but  that  if  the  indorser  was 
deceived  into  endorsing  the  notes,  the  verdict  against  him 
must  be  for  the  amount  admitted  in  the  answer,  seven 
hundred  and  sixty-five  dollars  and  seventy  cents,  with 
interest, — to  which  the  defendant's  counsel  excepted. 

If  the  court' s  attention  had  at  the  time  been  pointed 
to  the  form  of  the  admission  of  the  answer,  it  would 
have  noticed  that  the  averments  were,  that  under  the 
composition  agreement  seven  hundred  and  sixty-eight 
dollars  and  seventy  cents  only  remained  due,  and  that 
the  defendants  had  promised  to  pay  this  upon  a  sur- 
render of  all  the  notes.  This  seems  to  be  no  admission 
that  anything  was  due  under  the  cause  of  action  stated 
in  the  complaint  as  affected  by  the  allegations  of  the 
answer.  Effect  should  be  given  to  the  averment  that 
the  sum  the  defendants  had  offered  to  pay  upon  a 
surrender  of  the  notes,  as  qualifying  the  succeeding 
averment  that  this  sum  the  defendants  have  been 
always  willing  and  ready  to  pay.  The  answer  was  in 
substance,  that  there  was  a  fiill  defense  to  the  note,  but 
that  they  were  willing  to  be  bound  by  the  composition 
agreement,  provided  the  pUintiff  returned  to  them  the 
other  notes  which  the  answer  alleged  they  had  no  right 
to  retain. 

The  court,  therefore,  inadvertently  erred  in  this  in- 
struction to  the  jury. 
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A  more  important  matter  may  be  considered,  upon 
the  exception  made  by  the  defendant's  counsel  to  the 
following  charge  of  the  court :  "If  you  believe  these 
three  witnesses  in  regard  to  that  transaction,  the  plain- 
tiflfe  are  entitled  to  your  verdict,  as  against  the  defend- 
ant Strenz,  for  the  entire  amount  of  the  claim,  which  is 
one  thousand  two  hundred  and  eighty-nine  dollars 
and  thirty- seven  cents.'' 

The  three  witnesses  referred  to  were  one  of  the  plain- 
tiffs, the  book-keeper  of  the  plaintiffs,  and  the  attorney 
at  law  of  the  plaintiffs. 

By  their  testimony  it  appeared  that  Strenz  became 
insolvent.  At  his  request  the  plaintiffs  caused  to  be 
drafted  the  composition  agreement  as  follows:  "We, 
the  undersigned  creditors  of  Mr.  A.  C.  Strenz,  do 
hereby  agree  to  accept  for  the  amount  of  our  respective 
claims  the  sum  of  thirty  cents  on  a  dollar  at  three,  six, 
and  nine  months,  with  a  satisfactory  indorsement,  with 
interest  from  date  of  notes." 

The  attorney  for  the  plaintiffs  was  employed  by  them, 
at  a  yearly  salary.  He  had  his  office  in  their  store,  and 
gave  to  them  all  of  his  time  that  they  required  for  their 
business.  He  was  out  of  the  city  at  the  time  the  com- 
position agreement  was  drawn.  One  of  the  plaintiffs 
testified  that  before  their  attorney  came  back  to  town 
the  defendant  Strenz  had  said  to  the  witness,  "that  if 
I  could  get  the  settlement  through,  or  thought  that  we 
could  aid  him  in  getting  it  through,  he  would  be  will- 
ing to  pay  us  two  to  one  ;  that  was  the  thing  exactly. 
I  told  him  that  we  could  not  afford  to  do  anything,  or 
that  we  could  not  afford  to  let  our  attorney  spend  his 
time  vnthout  being  paid  something.  I  introduced  our 
attorney  to  Mr.  Strenz.  I  told  him  what  Mr.  Strenz 
had  proposed,  and  that  if  he  would  take  hold  of  the 
matter  he  could  take  hold." 

The  attorney  testified  that  the  last  witness  intro- 
duced him  to  Mr.  Strenz  and  said,  "  Mr.  Strenz  is  in 
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diflBculty ;  he  is  obliged  to  make  a  settlement  of  his 
indebtedness ;  we  have  got  a  paper  drawn  and  have 
been  at  work  some  little  time  about  it,  but  do  not 
appear  to  make  any  headway,  and  we  want  you  to 
take  hold  of  it,  and  I  will  tell  you  what  he  is  willing  to 
do.  He  is  willing  to  give  you  the  same  amount  he  set- 
tles with  us  for  "  *'  for  my  services  in  obtaining  a  settle- 
ment." 

Under  the  court's  charge,  the  jury,  in  viewing  the 
testimony  of  these  two  witnesses,  perhaps  might  recon- 
cile the  statements  and  believe  that  the  first  witness 
had  testified  accurately  in  saying  that  the  plaintiflfs 
were  to  be  paid  two  to  one,  inasmuch  as  they  could  not 
afford  to  lose  their  attorney's  time,  for  which  they  paid 
a  salary,  unless  Strenz  would  give  a  compensation, 
which  was,  according  to  the  attorney's  testimony,  to 
take  the  shape  of  a  payment,  or  seeming  payment  to 
him,  for  his  services.  It  was  to  be  accomplished  in  this 
way.  Strenz  would  pay  the  attorney  an  amount  equal 
to  thirty  per  cent,  of  plaintiffs'  claim,  and  the  plain- 
tiffs would  stop  an  equal  amount  out  of  the  attorney' s 
salary.  It  seems  impossible  to  doubt  the  testimony  of 
one  of  the  plaintiffs,  that  the  agreement  was  that  they 
were  to  have  two  to  one  if  they  got  the  agreement 
through,  or  aided  in  doing  this. 

The  plaintiffs  say  they  communicated  this  to  the 
attorney.  But  the  attorney  says  their  communication ' 
was  that  given  above.  The  agreement  was,  however, 
not  waived,  as  matter  of  fact,  although  the  attorney 
undoubtedly  believed  that  he  was  interested  in  the 
agreement.  The  attorney  acted  upon  the  agreement  as 
he  understood  it.  He  spent  much  time,  and  did  much, 
in  securing  the  signatures  of  creditors  to  the  instrument. 
The  plaintiffs  signed  it  last.  This  is  a  fact,  with  much 
meaning. 

If  their  endeavor,  under  their "  private  agreement, 
had  been  only  to  get  the  agreement  signed  by  creditors, 
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it  would  have  been  quite  influential  to  that  end  that 
they  should  sign  at  once  as  creditors  in  a  large  amount. 
The  attorney,  following  his  own  understanding  of 
what  the  agreement  was  between  the  plaintiffs,  Strenz 
and  himself,  drew  six  notes,  three  of  them  to  plaintiffs' 
order,  for  their  thirty  per  cent.,  and  the  other  three  to 
his  own  order  for  an  equal  amount.  If  these  notes  had 
been  made  and  indorsed  and  delivered,  it  is  only  a  con- 
jecture what  use  the  plaintiffs  would  have  made  of  the 
three  drawn  to  their  attorney' s  order,  under  their  verbal 
agreement  with  Strenz.  The  fact  was  that  Strenz,  learn- 
ing that  there  were  six  notes  drawn,  told  the  attorney 
that  Schafer,  on  seeing  that  there  were  six,  would  be 
very  likely  to  object  on  that  account  to  sign  them.  The 
attorney,  probably  thoughtlessly,  destroyed  the  six 
notes,  and  drew  them  only  for  the  same  aggregate 
amount,  making  sixty  per  cent,  of  plaintiffs'  claim,  to 
the  order  of  the  plaintiffs.  These  were  signed  and 
indorsed.  The  attorney  testifies  that  afterwards  the 
plaintiffs  *'had  them,  and  kept  them  ever  since.  They 
did  not  belong  to  me ;  half  of  them  belonged  to  the 
plaintiffs  and  half  to  myself.  Out  of  the  fibrst  note 
which  was  paid,  I  did  not  get  my  half;  they  kept  the 
whole  of  it— my  half  has  gone  to  them  as  the  salary  I 
received — ^towards  paying  them  what  they  paid  me — 
^  towards  my  four  thousand  dollars ;"  the  plaintiffs 
*' received  the  whole  of  it,  and  out  of  it  they  paid  me  a 
salary,  so  that,  after  all,  half  of  these  notes  were  not 
for  me,  really  ;  they  were  for  the  plaintiffs ;  and  out  of 
it  the  plaintiffs  were  to  pay  me  my  salary,  if  you  choose 
to  put  it  in  that  way." 

It  in  this  way  appears  that  the  promise  to  pay  the 
attorney  for  services  was  the  means  used  for  the  accom- 
plishment of  the  agreement  that  the  plaintiffs  were  to 
have  two  to  one.  This  was  not  the  less  the  real  fact 
because  the  attorney  at  one  time  believed  that  he  was 
really  to  receive  the  compensation.    It  may  be  that  the 
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plaintiffs  were  suflBciently  convinced  for  their  own  pur- 
poses that  at  the  right  stage  the  attorney  would  follow 
their  wishes  or  commands. 

This  was  the  substance  of  the  testimony  of  the  three 
witnesses  referred  to  by  the  court  in  that  part  of  the 
charge  under  consideration.  The  securities,  that  is, 
the  notes  so  obtained  by  the  plaintiffs,  were  fraudulent 
and  void. 

"Whenever  a  composition  is  made  with  creditors 
every  agreement  or  arrangement  by  which  an  advantage 
is  secured  by  any  one  or  more  of  the  creditors,  which 
is  denied  to  others,  is  a  fraud  upon  the  creditors  from 
whom  it  is  concealed,  although  it  neither  has,  nor  can 
have,  the  effect  of  depriving  them  of  any  portion  of  the 
amount  which  they  had  agreed  to  receive." 

Of  course,  a  person  about  to  sign  as  security  or 
indorse  paper  given  in  composition,  is  interested  in 
knowing,  and  entitled  to  know,  the  real  amount  of 
liability  the  debtor  is  to  assume  under  it — concealment 
of  additional  liability  to  be  undergone  by  the  debtor  is 
injurious  to  him,  and  is  fraudulent. 

The  creditors  who  do  not  receive  this  advantage  are 
presumed,  in  the  absence  of  proof  to  the  contrary,  not 
to  have  known  that  the,  agreement  was  made  for  the 
secret  advantage. 

These  rules  are  applicable  to  this  case,  although  it 
is  claimed  that  the  additional  security  given  to  the 
plaintiffs  was  for  their  services  in  getting  tha  composi- 
tion through,  and  not  for  their  execution  of  it  In  the 
first  place,  if  the  secret  agreement  were  in  fact,  to  com- 
pensate for  services,  it  was  only  so  in  part,  because  it 
clearly  implied  that  the  plaintiffs  were  to  sign,  as  well 
as  to  get  others  to  sign.  In  the  second  place,  when  the 
agreement  is  considered,  in  its  relation  to  ciicumstances, 
it  appears  to  be  simply  a  colorable  device  to  gain 
an  advantage  over  other  creditors.    In  the  third  place, 

if  it  was  actually  intended  only  to  provide  reasonably 
VOL.  11—32 
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for  the  payment  of  services,  which  were  for  the  common 
benefit  of  all  creditors  thus  led  to  make  a  settlement 
beneficial  to  them,  the  other  creditors  should  not  have 
been  left  ignorant  of  it.  Such  agreements,  from  their 
nature,  are  likely  to  be  used  to  the  injury  of  persons 
interested,  and  are  against  the  policy  of  the  law,  and 
are  void.  This  last  observation  is  meant  to  be  confined 
to  the  case  of  a  creditor,  bargaining  for  compensation, 
under  a  state  of  facts  like  those  in  this  case  (Pinne  v. 
Higgins,  12  Abb.  Pr.  343 ;  Hall  v.  Merrill,  6  Bo^. 
267 ;  Renard  v.  Puller,  4  Id.  107 ;  Hughes  v.  Alexander, 
6  Duerj  488 ;  Russell  v.  Rogers,  10  Wend.  479  ;  Brick 
t).  Cole,  4  Sand/.  79). 

In  this  last  case  cited,  it  is  said  that  in  cases  like 
the  present,  the  agreement  for  additional  security  is 
void  as  against  the  other  creditors,  because  it  is  wrong 
to  them,  but  that  it  is  void  as  against  the  debtor,  be- 
cause he  is  said  to  have  acted  under  a  moral  duress, 
made  by  the  claim  for  advantage,  and  the  implied 
threat,  that  if  such  claim  is  not  granted,  the  creditor 
will  not  sign.     If  there  is  a  distinction  which  should  be 
kept  in  view  in  cases  against  the  debtor,  such  duress 
appears  by  the  evidence  to  have  existed  in  this  case. 
The  evidence  is  not  abundant,  but  is  sufficient  on  this 
point.     If  there  was  no  evidence  of  its  existence,  inas- 
much as  such  a  private  agreement  is  a  wrong  to  the 
other  creditors,  it  is  the  duty  of  the  debtor  not  to  make 
it.     If,  however,  it  be  made,  the  creditor,  by  paying 
under  it,  puts  the  agreement  into  practical  effect,  and 
does  another  wrong  to  the  creditors.     By  payment,  he 
would  reduce  his  assets,  which  the  creditor  believed  or 
had  a  right  to  believe  would  not  be  lessened  by  a 
private  and  fraudulent  contract    It  would  seem  that 
the  law  must  allow  a  debtor  to  refrain  from  this  addi- 
tional wrong,  and  will  permit  him  to  defend  on  such 
grounds,  in  an  action  to  enforce  the  secret  agreement 

The  plaintiffs  claim  that  at  least  they  should  recover 
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ia  this  action,  as  much  as  they  could,  at  all  events, 
have  had  under  the  composition,  or  if  the  note  in 
action  had  conformed  to  the  composition.  No  decision 
is  now  made  in  reference  to  the  parties'  rights,  under 
the  original  and  legal  agreement.  It  cannot,  however, 
be  said  that  the  note  in  suit  only  fails  for  a  part  of  the 
consideration.  The  consideration  of  the  note  was  an 
agreement,  and  was  illegal,  not  in  part,  but  wholly. 
There  can  be  no  recovery  based  upon  this  illegal  con- 
sideration. 

Judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


CHARLES  SCHLESINGER  akd  JOSEPH  BLUMEN- 
THAL,  Plaintiffs  and  Respondents,  v.  SARAH 
HEXTER,  Defendant  and  Appellant. 

The  defendant  and  her  hnsband  assigned  to  plaintiffs  a  chattel 
mortgage,  and  the  defendant  covenanted  in  the  assignment  as 
follows : 

**  And  the  said  Sarah  Hexter,  by  and  with  the  consent  of  her  husband, 
does  hereby  covenant  and  agree,  that  the  sum  of  six  thousand  five 
hundred  dollars  remains  due  and  unpaid  upon  said  chattel  mort- 
gage, and  she  hereby  guarantees  the  payment  of  the  same." 

The  plaintiffs  foreclosed  the  chattel  mortgage,  and  recovered  about 
one  thousand  eight  hundred  dollars,  and  brought  suit  to  recover 
four  thousand  seven  hundred  dollars,  and  interest  on  the  guarantee. 

The  answer  among  other  things  set  forth  the  foreclosure  and  sale  of 
a  part  only,  and  that  all  of  the  property  was  worth  more  than  the 
amount  due,  and  that  defendant  was  ignorant  of  the  amount 
reaUzed  at  the  sale.  The  reply  took  issue  upon  all  the  matters  set 
forth  in  the  answer. 

The  plaintiff  on  the  trial  merely  proved  the  interest  on  four  thousand 
seven  hundred  dollars,  to  date  of  trial,  and  rested. 

Defendant  moved  to  dismiss  the  complaint,  which  was  denied,  and 
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then  proved  she  was  a  married  woman  at  the  time  of  the  execution 
of  the  guarantee,  and  rested,  and  moved  again  for  a  dismiasal, 
which  was  denied,  and  the  jury  rendered  a  verdict  for  five  thoQSr 
and  two  hundred  and  eleven  dollars  and  seventy-seven  cents.    . 

The  following  rules  and  principles  of  law  applied  by  the  court  in  its 
judgment  of  reversal  (exclusive  of  the  question  of  defendant  being 
a  married  woman) :  The  general  rule,  that  the  burden  of  proof  is  on 
the  party  holding  the  affirmative,  has  an  exception  that  applies 
here,  namely :  that  when  the  plaintiff  grounds  his  right  of  action 
upon  a  negative  allegation,  the  establishment  of  this  negative  is  an 
essential  element  of  the  case  (1  GreeriL  on  Ev,  §  75),  unlees  the  sub- 
ject matter  of  the  negative  averment  lies  peculiarly  within  the 
knowledge  of  the  other  party.  In  the  latter  case  the  allegation  is 
taken  as  true,  unless  disproved  by  the  party  having  peculiariy  the 
knowledge. 

As  the  issues  were  framed  in  this  case,  the  plaintiff  was  bound  to  give 
affirmative  proof  of  his  averment  that  he  had  not  been  paid  an  tk$ 
mortgage, 

L    The  alleged  breach  was  the  nonpayment. 

n.  The  nonpayment  was  an  omission  of  a  third  party,  of  which 
omission  both  parties  had  equal  knowledge. 

in.  The  amount  realized,  or  that  had  been  paid,  was  peculiarly 
within  the  knowledge  of  the  plaintiff^  who  took  and  sold  the 
property  under  the  mortgage,  and  received  the  proceeds. 

lY.  This  ruling  is  especially  applic^tble  in  a  case  where  the  defend- 
ant, being  a  surety,  may  ask  an  account  from  the  plaintiff  of  the 
proceeds  of  the  mortgaged  property. 

Before  McCukn,  Cubtis  and  Sedgwick,  JJ. 

Decided  May  18,  1873. 

Appeal  from  a  judgment. 

Buckham  f&  SmaXes^  attorneys  for  appeUants. 

Stephen  A.  Walker^  of  counsel. 

F.  Sherman  Smith,  attorney  for  respondent 

James  M.  Smith,  of  counsel. 

By    the  Court.— Sedgwick,    J.— The  compUunt 
alleged  that  the  defendant  theretofore  was  the  owner  of 
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a  certain  chattel  mortgage,  that  the  defendant  executed 
and  delivered  to  the  plaintiff  an  assignment  of  snch 
mortgage,  and  guaranteed  the  payment  of  the  said 
mortgage ;  that  there  was  due  upon  said  mortgage,  at 
the  time  of  the  assignment,  six  thousand  five  hundred 
dollars,  which  became  payable  on  May  1,  1869,  but 
that  no  part  of  the  same  has  been  paid,  except  about 
one  thousand  eight  hundred  dollars. 

Copies  of  the  mortgage  and  assignment  referred  to, 
were  attached  to  the  complaint. 

By  the  mortgage  it  appeared  that  the  defendant  was 
mortgagee.  It  contained  no  covenant  that  the  mort- 
gagors would  pay  to  the  mortgagee  the  amount  secured 
by  the  mortgage.  The  assignment,  on  its  face,  was 
made  by  Sarah  Hexter  (the  defendant)  and  David 
Hexter,  her  husband,  in  consideration  of  six  thcusand 
five  hundred  dollars,  ''to  us  in  hand  paid"  by  the 
plaintiffs.  It  contained  the  following  covenant :  ' '  And 
the  said  Sarah  Hexter,  by  and  with  the  consent  of  her 
said  husband,  does  hereby  covenant  and  agree  that  the 
sum  of  six  thousand  five  hundred  dollars  remains  due 
and  unpaid  upon  said  chattel  mortgage,  and  she  hereby 
guarantees  the  payment  of  the  same.*' 

The  answer  denied  all  the  allegations  of  the  com- 
plaint, except  such  as  were  thereafter  admitted ;  the 
answer  admitted  in  substance  that  she  was  the  owner 
of  the  mortgage  referred  to,  and  that  she  did  make  an 
assignment  of  it  to  the  plaintiffs,  but  that  the  clause 
purporting  to  be  a  guarantee  of  its  payment  was  in- 
serted by  mistake,  without  the  knowledge  or  authority 
.  of  the  defendant,  and  she  demanded  judgment  that  the 
assignment  be  reformed  by  striking  from  it  the  words 
••  And  she  hereby  guarantees  the  payment  of  the  same.'' 

The  answer  for  a  further  defense  alleged  that  before 
the  commencement  of  the  action  the  plaintiffs  took,  by 
virtue  of  the  mortgage,  the  mortgaged  property,  and  fore- 
closed the  mortgage,  sold  the  property,  received  the  pro- 
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ceeds  of  the  sale ;  that  at  the  time  of  the  sale  the  proi)erty 
was  worth  more  than  the  amount  due  on  the  mortgage ; 
and  that  she,  defendant,  had  not  any  knowledge  or  in- 
formation sufficient  to  form  a  belief,  of  the  amount  of  the 
pioceeds  of  the  property  so  sold,  or  of  what,  if  any  part 
of  the  said  sum  of  six  thousand  five  hundred  dollars 
remained  unpaid  to  them  ;  and  she  claims  and  insists 
that  the  plaintiffs  are  chargeable  with  the  fall  value  of 
the  said  goods  and  chattels,  and  she  denies  that  she  is 
indebted  to  them  in  any  amount  whatever." 

The  reply  averred  that  the  property  referred  to  in 
the  answer  was  sold  under  the  foreclosure  mentioned 
in  the  answer  at  public  auction,  and  for  its  fair  market 
value,  and  took  issue  upon  the  other  allegations  of  the 
answer. 

On  the  trial  by  a  jury,  the  plaintiffs  did  not,  as 
appears  by  the  printed  case,  produce  the  mortgage  or 
assignment,  and  only  proved  that  the  interest  on  four 
thousjtnd  seven  hundred  dollars,  from  May  1, 1869,  was 
five  hundred  and  eleven  dollars  and  seventy- seven 
cents,  and  then  rested. 

The  defendants  proved  that  the  defendant  was  a 
married  woman  at  the  times  of  the  mortgage  and  assign- 
ment and  down  to  the  trial. 

The  defendant  moved  to  dismiss  the  complaint,  on 
the  ground  that  the  defendant,  at  the  time  she  executed 
the  assignment,  was  a  married  woman,  and  that  it  did 
not  appear  that  she  made  the  covenants  in  it  a  chaige 
on  her  separate  estate,  and  also  on  the  ground  that  the 
plaintiffs  had  not  made  out  any  cause  of  action  against 
the  defendant,  and  had  given  no  evidence  to  create  any 
liability  against  her  in  this  action. 

This  motion  was  denied,  and  under  the  direction  of 
the  court  the  jury  found  for  the  plaintiffs  in  the  sum  of 
five  thousand  two  .hundred  and  eleven  dollars  and 
seventy-seven  cents.  Exceptions  were  duly  made  to 
the  court's  rulings. 
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The  contract  was,  the  defendant  ''hereby  guarantees 
the  payment  of  the  mortgage."  The  breach  was  the 
nonpayment  of  the  mortgage.  This  brings  in  the 
exception  to  the  general  rule,  that  the  burden  of  proof 
is  on  the  party  holding  the  affirmative.  This  exception 
is  that  when  the  plaintiff  gronnds  his  right  of  action 
npon  a  negative  allegation,  the  establishment  of  this 
negative  is  an  essential  element  of  the  case  (1  Greenl.  * 
on  Eg.  §  75),  unless  the  subject  matter  of  the  negative 
averment  lies  peculiarly  within  the  knowledge  of  the 
othe;*  party.  In  such  case,  the  averment  is  taken  as 
true,  unless  it  is  disproved  by  the  party  having  pecu- 
liarly the  knowledge. 

Although  it  appeared  by  the  printed  case  that  the 
mortgage  was  not  actually  produced  in  evidence,  yet 
the  points  on  both  sides  seem-  to  consider  it  to  be  a  fact 
that  the  mortgage  was  actually  produced  by  the  plain- 
tiff. As  a  general  rule,  this  would  sufficiently  create  a 
presumption  that  the  mortgage  was  not  entirely  paid. 
But  the  complaint  averred  that  it  had  been  partly  paid, 
and  to  the  extent  of  about  one  thousand  eight  hundred 
dollars.  The  answer  alleged  that  the  property  mort- 
gaged had  been  taken  possession  of  by  the  plaintiffs, 
and  that  it  was  of  the  amount  secured  by  the  mortgage, 
and  alleged  a  want  of  information  and  belief  as  to  the 
amount  the  property  brought  on  the  sale.  The  reply 
admitted  that  the  property  had  been  all  sold,  with  a 
trifling  exception,  for  fair  prices,  and  at  a  fair  auction 
sale.  When  the  plaintiff  took  possession  of  the  prop- 
erty under  the  mortgage,  that  was  payment,  to  the  ex- 
tent, at  least,  of  the  price  it  afterwards  brought  (Case  v. 
Boughton,  11  Wend.  106),  so  that  the  plaintiffs  were 
bound  to  give  affirmative  proof  of  the  amount  that  had 
not  been  paid  on  the  mortgage,  for  the  following  rea- 
sons: First.  The  alleged  breach  was  the  non-payment. 
Second.  This  non-payment  was  by  a  third  party,  of 
whose  omission  to   pay  the  defendant  had  as  much 
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knowledge  as  the  plaintiffs  had.  Third.  The  amount 
that  had  been  paid,  that  is,  the  amount  of  the  proceeds 
of  the  sale,  was  peculiarly  within  the  knowledge  of  the 
plaintiffs,  who  had  taken  the  property,  sold  it,  and 
received  the  proceeds.  Fourth.  This  is  esjKJCially 
right  in  a  case  where  the  defendant,  being  a  surety, 
may  ask  an  account  from  the  plaintiffs  of  the  proceeds 
of  the  mortgaged  property. 

It  would  seem  proper  to  explain  the  reasons  for  not 
passing  upon  the  more  important  questions  involved  in 
this  case.  Some  of  these  reasons  are:  First.  The 
averments  of  the  complaint  do  not  show  whether  or 
not  the  defendant,  at  the  time  of  the  bringing  of  the 
action,  had  any  separate  estate.  Such  an  averment 
was  made  in  the  complaint  in  the  Corn  Exchange 
Insurance  Co.  v.  Babcock  (42  If.  Y.).  Proof  of  such  a 
fact  might  set  at  rest  a  perplexing  doubt  that  exists  in 
this  case,  and  which  was  not  fully  argued.  This  doubt 
is  this.  If  the  contract  in  question  is  not  valid  by  virtue 
of  the  statutes  of  1860  and  1862,  but  is  valid  irrespec- 
tive of  those  statutes,  it  is  to  be  enforced  according  to 
Yale  V.  Dederer  (22  If.  T.  460),  and  Owen  v.  Cowley  (36 
If.  T.  604)j  as  an  equitable  lien  upon  the  separate  estate 
as  a  whole  (Ballin  v,  Dillaye,  37  If.  Y.  39).  If  there  is 
no  separate  estate,  there  is  a  doubt  that  tiiere  is  a  lien. 
Second.  Another  doubt  exists  as  to  the  separate  estate 
which  may  be  the  subject  of  such  a  lien.  Is  it  sepa- 
rate estate,  wholly  acquired  after  the  contract  in  ques-' 
tion  was  made  1  Third.  Can  an  action  be  maintained  4 
where  it  is  not  made  to  appear  that  the  judgment  can 
be  enforced  by  means  of  an  execution  to  be  levied  upon 
a.  separate  estate  1 

•  On  a  new  trial,  the  necessity  may  be  obviated  of 
deciding,  with  perhaps  no  practical  bearing,  these  and 
other  delicate  questions  existing  in  this  case. 

The  judgment  must  be  reversed,  with  costs  to  abide 
the  event,  and  with  a  new  trial. 
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JACOB  GREENTREE,  Plaintiff  and  Respondent, 
V.  SAMUEL  W.  ROSENSTOCK,  Defendant  and 
Appellant. 

a.,  under  authority,  collected  moneys  for  B.,  who  assigned  the  same 
to  C.  After  the  assignment  an  action  was  C9mmenced  by  D. 
against  the  assignor  B.,  and  an  attachment  was  issued  therein  and 
the  sheriff  levied  upon  the  moneys  in  the  hands  of  A.,  as  the  prop- 
erty of  B.  In  the  mean  time,  A.  had  notice  of  the  assignment  of  the 
moneys  in  his  hands  from  B.  to  0.,  yet,  notwithstanding,  after  the 
perfection  of  the  judgment  in  the  action  of  D.  against  B.  and  issue 
of  execution,  A.  paid  over  the  moneys  to  the  sheriff  on  the  execu- 
tion. 

These  facts  being  established  in  an  action  brought  by  0.  against  A., 
to  recover  these  moneys,  it  was  Hddy  that  the  payment  of  the 
moneys  by  A.  to  the  sheriff  on  the  execution  issued  in  the  attach- 
ment suit  was  no  protection  against,  nor  bar  to,  the  recovery  of  the 
moneys  by  C,  ihe  plaintiff,  in  this  action. 

A.  should  have  called  upon  C.  to  interplead  in  the  attachment  suit^  or 
otherwise  sought  the  protection  of  the  court,  after  he  had  received 
notice  of  the  assignment.  He  paid  the  moneys  over  to  the  sheriff 
at  his  own  risk. 


Before  McCfnn,  Curtis,  and  Sedgwick,  JJ. 

Decided^  May  18,  1872. 

Appeal  from  a  judgment  entered  upon  the  report  of 
a  referee  and  from  an  order  denying  a  motion  for  a 
new  trial  on  tlie  ground  of  newly  discovered  evidence. 
The  facts  and  points  in  the  case  fully  appear  in  the 
opinion  of  the  court. 

Mr.  Cornelius  A.  RunTde^  of  counsel,  for  appellant 

Mr.  Roger  A.  Pryor^  of  counsel,  for  respondent 
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By  the  Court. — Curtis,  J. — The  plaintiff  sues  as 
the  assignee  of  Nathan  Hofflin,  to  recover  four  thousand 
one  hundred  and  fifty-three  dollars  and  seventy-five 
cents  in  gold,  collected  by  the  defendant  in  California, 
acting  as  the  agent  of  Hofflin.  Defendant's  answer 
puts  in  issue  the  alleged  assignment  from  Hofflin  to 
Greentree,  and  sets  up  that  the  coin  was  attached  wliile 
in  defendant's  possession,  in  a  suit  brought  by  Nathan 
Strauss  against  the  firm  of  Strauss,  Hartmann,  Hofflin 
&  Co.,  of  which  Nathan  Hofflin  wa«  a  member,  Septem- 
ber 18,  1867,  and  that  January  10,  1868,  Strauss  re- 
covered a  judgment  and  the  sheriff  levied  upon  the 
attached  coin,  and  applied  the  same  in  part  satisfaction 
of  the  judgment 

The  action  was  referred,  and  upon  the  referee's 
report  a  j  udgment  was  entered  in  favor  of  the  plaintiff, 
and  now  comes  before  the  court  upon  an  appeal  from 
the  judgment,  and  an  appeal  from  an  order  denying 
defendant's  motion  for  a  new  trial,  on  the  ground  of 
newly  discovered  evidence. 

The  present  suit  was  commenced  by  Greentree 
claiming  under  the  assignment,  December  23,  1867,  and 
subsequently,  on  August  4,  1868,  Rosenstock  paid  to 
the  sheriff,  on  an  execution  issued  on  a  judgment  in  the 
attachment  suit,  the  sum  of  four  thousand  one  hundred 
and  fifty-three  dollars  and  seventy-five  cents,  with 
interest,  in  gold,  equal  to  five  thousand  nine  hundred 
and  forty-six  dollars  and  eighty-nine  cents  in  currency. 
It  thus  appears  that  the  defendant,  many  months  after 
notice  of  the  assignment,  and  after  the  bringing  of  the 
present  suit,  paid  over  this  fund  to  the  sheriff  at  his 
own  risk,  and  without  calling  upon  the  claimants  to 
interplead,  or  in  any  way  invoking  the  protection  or 
instructions  of  the  court. 

If  the  assignment  to  Greentree  transferred  to  him  all 
Hofflin' s  interest  in  the  fund  in  the  defendant's  hands, 
before  the  commencement  of  the  attachment  suit,  tfaat 
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suit  and  the  proceedings  under  it  constitute  no  bar  to 
the  plaintiffs  claim.  The  plaintiff  could  not  be 
divested  of  his  property  and  right  to  collect  it  from  the 
defendant  by  reason  of  an  attachment  suit  and  judg- 
ment therein  against  another  man  (Clarke  v.  Good- 
ridge,  41  JV.  Y.  210). 

The  referee  correctly  held  that  the  payment  by  the 
defendant  to  the  sheriff  was,  as  a  matter  of  law,  no  pro- 
tection to  him  against  this  plaintiffs  claim.  Any  other 
ruling  would  tend  to  confuse  and  unsettle  all  rights  to 
property. 

An  exception  was  taken  by  the  defendant  to  a  ques- 
tion to  the  Register  of  the  Gold  Exchange,  who  is 
present  and  records  the  sales  of  gold,  and  who  was 
called  to  prove  the  value  of  the  gold.  The  question 
was  as  follows  :  ' '  By  whom  were  the  statements  made 
which  were  heard  by  yoij  ?"  It  appeared  these  state- 
ments were  made  by  purchasers  and  sellers  of  gold  in 
the  ring,  in  front  of  him,  and  the  entries  of  whose  bids 
were  immediately  made  by  him  and  telegraphed.  It 
was  his  duty  to  be  the  witness  and  the  recorder  of  these 
transactions,  and  as  he  was  called  to  show  bis  knowl- 
edge of  the  gold  market,  and  consequently  of  the  value 
of  gold,  it  was  proper  to  show  his  means  of  knowledge. 
No  ground  of  objection  was  stated,  and  as  the  referee 
found  against  the  claim  of  conversion,  and  sustained 
the  action  as  for  money  had  and  received,  and  for  the 
amount  stated  in  the  stipulation,  five  thousand  nine 
hundred  and  forty-six  dollars  and  eighty-nine  cents 
currency,  this  exception  is  without  importance. 

The  defendant  further  excepts  to  the  finding  of  fact 
by  the  referee,  that  there  was  an  assignment  executed 
by  Hofflin  to  the  plaintiflF  on  June  9,  1867,  and  also  to 
the  finding  by  the  referee  that  the  consideration  for 
such  assignment  was  the  loan  of  notes,  and  the  pay- 
ment of  a  sum  of  between  seven  hundred  and  eight 
hundred  dollars. 
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The  execution  of  the  assigDment  to  the  plaintiff  at 
that  time,  was  testified  to  by  three  witnesses,  and  the 
consideration  thereof  by  two  witnesses.  Though  this 
was  the  principal  issue  in  the  case,  there  was  no  con- 
flicting testimony  introduced  for  the  defense,  and  I 
cannot  see  how  the  referee  could  very  well  have  found 
differently  from  what  he  has  done. 

Since  the  judgment,  the  defendant  has  moved  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence, 
on  the  issue  of  the  making  of  the  assignment.  It  is 
shown  by  affidavit  that  plaintiff,  since  the  judgment, 
stated  to  a  creditor  of  his,  who  remarked  to  him  that  he 
would  soon  be  able  to  pay  him  out  of  this  judgment, 
**You  know  very  well  how  that  is,  that  is  Nathan's 
money  (meaning  said  Hofflin),  and  Nathan  is  not  so 
liberal  as  to  give  anything  away,  no  more  to  me 
than  to  you."  And  later,  when  requested  by  him  to 
pay  out  of  this  judgment,  plaintiff  said  such  money 
belonged  to  Nathan,  and  that  he  had  spoken  of  such 
judgment  as  Hoffin's  judgment.  All  this  might  be 
proved,  and  yet  it  would  not  show  that  Green  tree,  the 
plaintiff,  did  not  own  the  property  under  the  assign- 
ment, when  the  attachment  suit  was  commenced,  Sep- 
tember 18,  1867,  and  when  he  commenced  this  action, 
December  23,  1867.  The  proof  of  the  execution  of  the 
assignment  was  conclusive,  and  the  newly  discovered 
evidence  does  not  appear  to  be  of  a  character  to  change 
the  result. 

The  application  for  a  new  trial  on  this  ground  does 
not  seem  to  come  within  the  rules  which  have  governed 
the  court  in  granting  such  motions. 

For  these  reasons  I  think  the  judgment  and  order 
appealed  from  should  be  affirmed. 
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DAYID  WOOLF,  Plalnttiff  akd  Appellant,  v. 
AARON  JACOBS  and  JULIUS  G.  SALHINGER, 
Defendants  and  Respondents. 

It  is  the  duty  of  the  court,  at  general  term,  to  examine  anew  the 
questions  of  fact  and  law  that  arose  at  special  term  (upon  a  motion 
for  a  new  trial  that  was  granted  on  terms),  in  the  consideration  of 
an  appeal  from  the  order  (Macy  v,  Wheeler,  80  if.  7.  231). 

And  if,  upon  a  full  review  of  the  facts,  by  the  general  term,  it  appears 
that  tbey  do  not  justify,  or  are  not  sufficient  to  sustain  the  order  of 
the  special  term,  the  order  should  be  reyersed. 

Before  McCunn,  Feeedman  and  Sedgwick,  JJ. 

Decided  May  18,  1873. 

Appeal  from  an  order  of  the  special  term  granting  a 
new  trial,  on  the  grounds  of  newly  discovered  evidence, 
and  on  the. further  grounds  of  falsehood,  fraud  and 
perjury. 

The  fects  are  fully  reviewed  in  the  opinion  of  the 
court. 

Ihibois  Smithy  for  appellant. 

CfhristopJier  FinCj  for  respondents. 

By  the  Couet. — Sedgwick,  J.— It  is  the  duty  of 
the  general  term  to  examine  anew  the  questions  of  fact 
and  law  that  arose  upon  the  motion  for  a  new  trial,  and 
which  were  granted  subject  to  certain  conditions,  at  the 
special  term  (Macy  v.  Wheeler,  30  N.  T.  231). 

Judgment  in  this  action  was  entered  June  11,  1869. 
A  new  trial  was  asked  on  the  ground  of  newly  dis- 
covered evidence,  and  on  the  further  ground  of  false- 
hood, fraud  and  perjury.  The  motion  was  made  on  an 
order  to  show  cause,  granted  August  17,  1870,  upon 
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affidavits  sworn  to  on  and  about  August  15,  1870. 
Proceedings  supplementary  to  execution,  for  the 
examination  of  the  defendants,  were  began  May  30, 
1870.  These  fell  through,  and  others  were  had  in  July, 
1870,  on  which  adjournments  were  had  until  the  middle 
of  the  next  August,  when  this  motion  was  made. 

The  affidavit  of  the  defendant,  Aaron  Jacobs,  states 
that  he  had  no  information,of  the  facts  upon  which  the 
motion  was  based  until  March  13,  1870.  He  delayed 
making  the  motion  until  August.  This  delay  is  not 
excused  ;  and,  when  considered  in  connection  with  the 
facts  that  will  hereafter  be  examined,  and  that  in  the 
intervening  time  supplementary  proceedings  were  begun 
against  him,  was  itself  cause  for  a  denial  of  the  motion. 

In  main,  the  facts  on  which  a  new  trial  was  asked 
are  stated  in  the  affidavit  of  Moses  Nelson.  In  the 
present  action,  an  attachment  had  been  levied  upon 
individual  proi)erty  of  each  of  the  defendants.  The 
amount  of  Jacobs'  property  levied  upon  was  about 
eight  hundred  dollars  in  value,  and  of  Salhinger  s, 
about  six  thousand  dollars. 

Nelson  became  a  surety  on  an  undertaking  for  the 
release  of  Salhinger' s  property  from  the  attachment. 
The  present  plaintiff  assigned  to  Mr.  Berry  the  judg- 
ment and  the  cause  of  action  on  the  undert^dng. 
The  judgment  being  entered  June  11,  1869,  then  an 
action  in  the  month  of  July,  1869,  was  begun  by  Berry 
against  Moses  Nelson,  on  the  undertaking.  In  such 
action,  an  attachment  was  issued  against  Nelson.  It 
wiU  not  be  necessary,  and  it  would  take  too  much  time, 
to  point  to  aU  the  inferences  to  be  drawn  in  this  case. 
Most  of  them  are  suggested  by  a  bare  statement  of  the 
facts.  Nelson's  affidavit  avers  that  in  April,  1868, 
defendant,  Salhinger,  asked  him  to  become  security  on 
the  undertaking  to  release  Salhinger' s  goods  from  the 
attachment  in  this  action.  At  first,  Nelson  declined, 
but  was  called  upon  by  the  plaintiff,  Woolf,  and  he 
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asked  Nelson  to  sign  the  undertaking.  Salhinger  was 
brother-in-law  to  Woolf.  Nelson  asked  Woolf  what 
the  suit  and  attachment  meant.  Woolf  said  that 
Nelson  need  not  be  alarmed,  and  would  ran  no  risk  in 
signing;  that  the  attachment  was  procured  only  to 
force  Jacobs  to  release  a  judgment  which  the  present 
defendants  had  obtained  against  Woolf,  which  had 
been  assigned  to  Jacobs,  and  on  which  Jacobs  had 
issued  an  execution  against  Woolf  s  real  estate  in  Sal- 
livan  county ;  that  he,  Woolf,  to  protect  himself,  had 
brought  this  action.  Woolf  then  further  stated, 
according  to  Nelson's  affidavit,  with  great  minute- 
ness— for  instance,  the  minuteness  a  lawyer  would 
use  in  pleading  in  its  length  and  breadth  and  conse- 
quences, a  tort  committed  by  a  defendant — the  fraud, 
he,  Woolf,  had  begun  and  intended  to  accom- 
plish in  this  action.  The  substance  was  that  Woolf 
had  no  cause  of  action  against  the  defendants.  JThe 
affidavit  alleges  that  Woolf,  among  other  things,  said 
that  he,  *'the  said  Woolf,  was  going  to  charge  that  the 
boxes  or  trunks  which  he  had  sent  to  them,  with  arti- 
cles for  his  own  use  and  accommodation,  contained 
merchandise  for  them,  the  said  defendants,  and  that 
they  agreed  to  sell  such  merchandise  for  him ;  but  that, 
in  fact,  he  never  had  shipped  or  sent  to  said  defendants 
any  goods  or  merchandise,  and  that  they  had  never 
received  any  goods  or  merchandise  from  him,  or  prom- 
ised to  sell  any  for  him  ;  but  that  he  had  commenced  a 
suit  for  such  made-up  claim,  and  had  sworn  out  an 
attachment  against  the  defendants  under  the  mere  pre- 
tense that  they  were  about  to  dispose  of  their  property 
to  defraud  creditors,  and  that  under  such  attachment 
he  had  taken  the  goods  of  the  defendant  for  goods, 
which  he  claimed,  belonged  to  the  defendants;"  that 
he  knew  this  would  force  an  immediate  settlement  with 
Jacobs ;  that  this  action  would  never  be  tried,  and  that 
Nelson  could  safely  sign  the  undertaking  for  Salhinger, 
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and  he  would  never  hear  anything  more  about  the 
action. 

The  property  owned  by  Jacobs,  that  had  been 
attached,  was  about,  in  value,  eight  hundred  dollars ; 
of  Salhinger's,  six  thousand  dollars.  This  ia  stated 
again  to  bring  it  in  connection  with  Woolfs  allied 
conversation.  But  it  is  impossible,  within  the  limits 
made  for  this  decision,  to  disentangle  such  a  fangled 
mass  of  cobweb. 

Nelson,  although  he  has  thus  been  clearly,  explicitly 
and  deliberately  put  in  possession  of  this  scheme  of 
fraud  and  perjury,  seems,  by  the  general  effect  of  his 
affidavit,  not  to  have  appreciated  it,  and  he  directly 
says,  in  an  earlier  part  of  his  affidavit,  that  he  had  be- 
come security  on  the  undertaking  *'on  an  attachment 
sworn  out,  and  as  deponent  verily  believes  falsely 
sworn  out,  by  the  said  plaintiff,  against  the  said  de- 
fendants, on  the,  as  the  deponent  tiow  verily  believes, 
false  and  fraudulent  charge  that  the  said  defendants 
were  about  to  dispose  of  their  property  to  defraud 
creditors." 

The  affidavit  goes  on  to  state,  that  on  having  this 
talk,  Woolf  asked  Nelson  to  go  with  him  to  his  lawyer, 
*' saying  that  deponent  would  then  learn  the  facts  to 
be  as  he,  said  Woolf,  stated  them  to  deponent."  That 
is,  in  substance,  that  if  he,  Nelson,  would  not  believe 
from  Woolf 's  own  statement  what  a  rascal  he  was,  his 
counsel  would  tell  him  facts  that  would  convince  him. 
By  the  affidavit  the  lawyer  had  not  the  slightest  hesita- 
tion in  demonstrating  Woolf 's  rascality,  and  admitting 
his  equal  depravity,  and  that  too,  in  the  presence  of 
another  witness,  Gustave  Nelson,  who  had  been  taken 
there  by  Moses  Nelson.  Gustave  Nelson  is  not  stated 
to  have  been  cajled  there  in  the  interest  of  anybody,  or 
for  any  special  purpose.  Woolf  and  his  counsel  had 
no  fear  of  him,  for  ''the  said  Woolf  repeated  to  this 
deponent  in  the  presence  of  his  said  attorney,  Mr. 
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Smith,  everything  that  is  above  stated,  and  that  the 
said  Mr.  ^niith  affi/rmed  the  truth  thereof,  bat  said 
that  his  expenses  and  the  sheriff's  expenses,  amounting 
to  five  hundred  dollars,  on  the  said  attachment  against 
the  said  defendants,  on  which  Salhinger's  goods  had 
been  taken,  must  be  paid  before  the  goods  could  be  re- 
leased, and  that  if  that  money  was  paid  to  him  the 
goods  would  be  released,'*  and  the  action  would  never 
be  carried  any  further ;  that  Nelson  could  safely  sign 
the  undertaking,  and  would  run  no  risk ;  that  the  said 
Woolf  only  wanted  to  use  the  aljtion  at  that  time  for 
the  purpose  of  compelling  the  defendant,  Aaron 
Jacobs,  to  release  Woolf  from  the  judgment  of  four 
thousand  eight  hundred  and  seventy-five  dollars. 

It  is  also  presented  by  the  affidavit  for  our  belief, 
that  all  this  was  said  in  the  further  hearing  and  presence 
of  Mrs.  Woolf,  the  wife  of  the  plaintiff^,  and  sister  of 
Salhinger,  and  further,  that  she,  before  the  lawyer,  apd 
the  two  Nelsons,  **  upbraided  her  husband  for  bringing 
said  action,  and  for  falsely  swearing  out  the  said  at- 
tachment." She  never,  however,  seems  to  have  tried  to 
stop  the  wrong  she  reproached  her  husband  with,  by 
conveying  information  of  it,  and  the  means  of  proving 
it,  to  her  brother.  This  seems  to  have  led  Moses  Nelson 
to  suspect  something  was  wrong,  and  he  believed  what 
they  said,  for  he  swears  that  he,  ''  believing  the  state- 
ments of  said  plaintifl"  and  his  said  wife  and  attorney, 
signed  the  said  undertaking,"  and  this  deponent  also, 
then  and  there,  and  at  the  request  of  the  said  plaintiff, 
and  on 'his  promise  to  refund  the  same,  did  pay  to  his, 
said  plaintiff's,  said  attorney,  Mr.  Smith,  the  sum  of  five 
hundred  dollars,  and  was  then  again  informed  that 
that  would  be  the  last,  he,  this  deponent  would  ever 
hear  of  said  action." 

The  plaintiff  must  have  had  remarkable  influence 
over  Moses  Nelson.  He  had  refused  to  sign  the  under- 
taking at  Salhinger' s  own  request,  yet  he  submitted  to 
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the  force  of  the  considerations  presented  by  Nelson ; 
that  be,  Woolf,  bad  broaght  the  action  in  fraud,  and 
sustained  it  by  i)erjury,  and  as  it  could  come  to  nothing, 
he,  Nelson,  had  but  become  liable  in  the  sum  of  five 
thousand  dollars,  and  besides  lend  him,  Woolf,  in  cash, 
five  hundred  dollars. 

At  the  end  of  the  affidavit,  one  sentence  is  added  as 
a  subject  which,  indeed,  called  for  explanation,  and 
this  sentence  discredits  all  the  rest  It  is  that  this  de- 
ponent never  informed  the  defendants  hereof  "until 
within  the  last  few  months,'*  that  is,  from  April,  1868, 
to  March,  1870.  Not  only  was  he  moved  by  good 
nature,  or  something  better,  to  at  once  take  very  little 
trouble  to  seek  out  Jacob  or  Salhinger,  or  to  send  either 
a  message,  to  let  them  know  how  things  stood,  but  he 
did  not  do  so  much,  even  to  protect  himself  against  his 
contingent  liabflity  on  the  undertaking.  WoolPs  state- 
ments did  not  create  any  surprise  in  him,  for  he  did 
not,  it  seems,  remonstrate  with  Woolf,  or  express  any 
sympathy  with  Mrs.  Woolf 's  soand  feeling  on  the  sub- 
ject. Perhaps  it  is  more  remarkable  that  he  never 
tried  to  get  his  five  hundred  dollars  back  from  any 
one. 

But  the  affidavit  states  that,  supposing  the  action 
had  been  abandoned,  he  gave  the  same  no  attention 
until  after  judgment  was  entered,  and  when,  in  the 
next  month  of  July,  1869,  an  action  was  brought 
against  himself  on  the  undertaking  by  Mr.  Berry. 
His  answer  in  that  action  will  be  hereafter  referred  to. 
Even  this  did  not  cause  him  to  communicate  his  knowl- 
edge to  Jacobs  or  Salhinger.  After  this  time,  he  says  he 
several  times  reminded  Woolf  of  what  he  had  told  him 
about  having  no  claim,  &c.,  on  which  occasions  Woolf 
said  he  was  sorry  he  ever  commenced  the  action,  but 
he  was  compelled  to  go  on .  by  his  attorney,  and  to 
swear  to  the  claim  and  have  his  cMldren  do  so.  Be- 
sides, at  various  times  after  the  signing  of  the  under- 
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taking,  Woolf  had  asked  Nelson  to  intercede  with. 
Jacobs,  to  have  him  release  Woolf  from  the  judgment 
against  him,  ^'but  that  this  deponent,  not  being  inti- 
mate or  on  friendly  terms  with  said  Jacobs,  refused  to 
have  anytjiing  to  say  to  him."  And  he  says  he  never 
did  see  Jacobs  even  after  the  action  was  brought 
against  himself,  although  clearly,  it  was  a  matter  of 
great  interest  to  him  that  Jacobs  or  Salhinger  should 
know  what  would  suffice  to  prevent  judgment  being 
had  against  them  or  to  set  it  aside  if  obtained. 

Nelson  further  swears  that  Woolf  made  the  original 
statements  to  him  at  his  place  of  business  in  Delancy- 
street  in  the  presence  of  Gustave  Nelson,  Joshua  Singer, 
and  Prank  Copper.  Woolf  did  not  hesitate  to  admit 
and  describe  with  great  clearness  his  villainy  before 
these  three. 

As  might  have  been  anticipated.  Nelson's  answer  in 
Berry  against  himself  is  the  antipodes  of  his  affidavit. 
In  that  answer  first  he  said  that  Woolf  was  the  real 
party  in  interest  He  then  "  admits  that  at  the  solid' 
tcUion  of  the  said  JvMus  G.  Salhinger ^^  "he  did, 
under  the  circumstances  hereinafter  stated,  *'  execute 
the  undertaking. 

These  circumstances,  as  afterwards  stated,  do  not 
include,  and  they  are  not  consistent  with,  those  stated 
in  his  affidavit.  The  answer  proceeds  to  allege  that  he 
was  induced  to  sign  the  undertaking  by  Woolf  s  repre- 
sentations to  him  "that  the  same  was  obligatory  only 
on  him,  the  said  defendant,  for  the  due  appearance  of 
the  said  Aaron  Jacobs  and  Julius  G.  Salhinger  in  the 
said  action,"  and  that,  confiding  in  such  representa- 
tionSj  he  executed  the  undertaking.  The  answer  im- 
mediately goes  on  to  say  that  the  action  ought  not  to 
be  maintained,  because  that  the  said  Julius  O.  Salhiii- 
ger^  colluding  with  Woolf  and  Woolf  s  agent,  did  pay 
to  Woolf 's  agent  "the  sum  of  five  hundred  dollars  to 
procure  him  to  accept,  pass  and  receive  the  said  under- 
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taking.*'  And  thereupon  the  agent  of  the  said  plain - 
tiflPs  "  assignor''  (Woolf),  "  to  secure  the  payment  of 
the  said  sum  of  five  hundred  dollars  to  be  paid  to  him 
by  said  Salhinger,  did,  with  the  knowledge  and  assent 
of  the  said  plaintiff's  assignor,  induce  this  defendant  to 
execute  the  said  alleged  undertaking,  knowingly,  ^., 
represented  to  him,  the  said  defendant,"  that  he  would 
become  liable  on  the  undertaking  only  for  the  personal 
appearance  of  Jacobs  and  Salhinger,  and  these  repre- 
sentations induced  him  to  sign  the  undertaking ;  ^^and 
thereupon  the  said  Balhinger  paid  to  the  agent  of  the 
said  plaintiff's  assignor  the  said  sum  of  five  hundred 
dollars." 

One  of  the  concluding  averments  is  that  Woolf  had 
received  from  Jacobs  and  Salhinger  one  thousand  one 
hundred  dollars  on  account  of  the  undertaking.  This 
furnishes  another  occasion  to  point  to  the  incredible 
assertion  of  Nelson,  that  the  circumstances  contained 
in  the  affidavit  being  true,  he  never  sought  Jacobs  or 
Salhinger,  even  in  his  own  interest,  until  a  few  months 
before  August  15,*  1870.  \ 

A  statement  of  the  contents  of  this  answer  is 
sufficient  It  would  be  a  waste  of  time  to  comment  on 
them.  The  disagreeable  details  of  this  case  would  not 
have  had  the  attention  that  has  been  given  to  them,  if 
the  court  below  had  not  taken  a  view  from  a  differ^it 
position,  and  it  is  proper  to  justify  at  length  the  re- 
versal of  the  order  appealed  from.  The  unusually 
rigorous  conditions  imposed  ui>on  granting  the  order 
probably  indicates  the  view  of  the  merits  of  the  case 
held  by  the  learned  judge  who  made  it. 

Enough  has  been  said  to  show  thai  the  motion  for  a 
new  trial  should  have  been  denied. 

It  is  not  important  to  look,  except  generally,  at  the 
further  affidavits  presented  in  support  of  the  motion. 
Three  of  these  affidavits  are  by  persons  in  whose 
presence  and  hearing  Woolf  was  alleged  by  Nelson  io 
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have  unfolded  with  much  detail  his  actual  and  intended 
fraud  and  perjury. 

Another  of  the  affidavits  alleges  that  Woolf  tried  to 
suborn  the  deponent  to  swear,  falsely  in  this  action, 
Woolf  at  the  same  time  stating  with  great  exactness 
the  nature  of  the  fraud  in  the  same  terms  as  are  set  out 
in  the  other  affidavits.  Another  affidavit,  signed  by 
one  who  makes  his  mark,  states  that  he  was  called 
upon  by  Woolf,  who,  as  to  all  the  other  persons  mak- 
ing affidavits,  described  to  him  with  much  care  what 
the  fraud  was,  and  why  and  how  he  undertook  it,  and 
then  requested  him  to  become  his  surety  on  the  under- 
taking to  procare  the  attachment.  He  declined  so  to 
become,  and  then  Woolf  consulted  Jiim  as  to  whether 
he  thought  Mr.  Bernstein  would  if  he  paid  him  for  his 
trouble.  Woolf  went  out  and  brought  Mr.  Solomon 
Bernstein  to  this  deponent's  store,  and  stated  to  him  all 
that  he  had  stated  to  deponent.  Mr.  Bernstein  said  he 
disapproved  of  any  such  proceedings,  and  would  not 
become  security.  Mr.  Solomon  Bernstein,  who  gives 
no  residence  in  his  affidavit,  says  in  it  that  he  has  read 
the  foregoing  affidavit,  and  that  its  statements  are  true. 
Lastly,  as  if  to  make  assurance  doubly  sure,  Mrs. 
Fannie  Nelson,  wife  of  Moses  Nelson,  swears  that  she 
was  at  her  husband's  store  in  Delancy-street  at  the  in- 
terview between  Woolf  and  h^r  husband,  at  which,  by 
the  other  affidavits,  it  is  said  that  Gustave*  Nelson, 
Joshua  Singer,  and  Frank  Coflfer  were  present,  and  she 
says  she  heard  Woolf  say  all  her  husband  swears  he 
heard  him  say.  Mrs.  Nelson  had  not  been  named  by 
any  one  else  as  being  present  on  this  occasion. 

Mrs.  Nelson  was  the  eighth  witness  who,  in  April, 
1868,  knew,  from  Woolf  himself  circumstantially  the 
fraud  he  meant  to  commit  against  Salhinger,  his 
brother-in-law,  and  Jacobs.  Yet  from  that  tim0  until 
March,  1870,  at  the  earliest,  no  one  of  these  witnesses 
had  conscience  enough,  or  kindness  enough,  to  (in  some 
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way)  let  the  defendants  learn  the  facts,  nor  had 
chance  taken  some  rumors  of  the  facts  to  the 
defendants.  Unless  the  eight  stopped  their  months 
tighter  than  did  ever  any  other  eight  men  in  posses- 
sion of  a  secret  and  a  scandal,  and  without  a  duty 
to  keep  still,  but  with  a  duty  to  si)eak  out,  in  the 
course  of  these  two  years,  hundb^eds  would  have  known 
all  about  it,  and  the  eight  would  not  have  reappeared 
for  the  first  time  and  altogether,  just  when  supplemen- 
tary proceedings  had  reached  an  actual  point. 

These  affidavits  have  the  effect  of  increasing  the 
original  improbability  of  Moses  Nelson's  statement, 
until  it  gets  the  strength  of  a  moral  demonstration  that 
the  testimony  is  untrue. 

It  would  be  a  waste  of  time  to  look  af  the  opposing 
affidavits  and  jmpers,  to  see  what  additional  reasons 
they  give  for  discrediting  the  affidavits  in  support  of 
the  motion. 

It  is  to  be  hoped  that  this  is  an  isolated  case  of  the 
kind.  It  cannot  be  believed  that  there  are  numbers  or 
groups  of  men  in  our  society  who  are  willing  to  face 
the  day,  in  a  court,  and  by  agreement  to  give  as  their 
oaths  false  testimony  that  has  not  to  support  it  even 
plausibility.  But  it  does  not  need  to  be  repeated  to 
remind  courts  that  the  law  should  be  sternly  enforced 
against  such  combinations,  whether  they  are  for  plain- 
tiffs or  for  defendants. 

These  were  technical  grounds  urged  on  the  argu- 
ment both, for  and  against  reversal  of  the  order  below. 
This  is  a  case  which  should  be  decided  on  the  merits. 

The  order  appealed  from  should  be  reversed,  with 
costs. 
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JOHN  GRAY,  Plaintiff  and  Appellant,  v.  THE 
SECOND  AVENUE  RAILROAD  COMPANY, 
Defendant  and  Respondent. 

« 

The  law  imposes  the  duty  upon  every  one,  when  upon  a  pablic  high- 
way, to  use  reasonable  care  and  diligence  to  avoid  threatened 
danger,  and  to  protect  himself  and  property  therefrom,  and  for 
this  purpose  he  is  bound  to  use  all  his  senses.  When  a  driver,  who 
has  a  carriage  and  horses  in  charge,  directs  his  mind  and  senses  to 
the  perusal  of  a  newspaper,  and  releases  ail  hold  upon  and  control 
over  the  horses,  at  a  time  when  he  is  standing  by  or  near  a  railroad 
track  that  is  being  cleared  of  snow  by  a  snow*plow  and  sweeper, 
of  the  approach  of  which  he  is  heedlessly  regardless  or  unconscious, 
it  presents  a  case  wherein,  if  damage  occurs  to  the  horses  and  car- 
riage, he  is  guilty  of  negligence,  and  cannot  recover  (Barker «. 
Savage,  Ot.  ofApp,^  not  reported,  see  opinion  of  Gbovbb,  J.)« 

Before  McCunn  and  Curtis,  JJ. 

Decided  June  1,  1873. 

Apx)eal  from  a  judgment. 
Mr.  Putney  J  for  appellant. 
Waldo  HutcMns^  for  respondents. 

By  the  Coitbt.— Cctbtis,  J.— The  plaintiff  sues  to 
recover  damages  for  injuries  to  his  horses  and  carriage, 
used  under  a  license  to  carry  passengers  for  hire. 

On  March  8,  1870,  the  team  was  standing  about 
eight  feet  west  of  defendants'  railroad  track,  in  Chat- 
ham-square, ih  the  city  of  New  York,  in  charge  of  a 
driver  in  plaintiff's  employment,  with  the  door  of  the 
coach  next  to  the  track  open.  The  driver  was  standing 
by  the  door  of  the  coach,  not  having  the  reins  in  his 
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hands,  and  reading  a  newspaper.    The  defendants,  for 

the  purpose  of  keeping  their  track  clear  of  snow,  were 

in  the  habit  of  using  a  snow-plow,  which  threw  the 

snow  from  the  track  the  distance  of  from  six  to  fifteen  | 

feet.    This  machine  made  considerable  noise,  and  was 

visible  some  two  hundred  feet  from  where  plaintiff's 

team  was  standing,  as  it  approached.    As  it  passed  by 

the  plaintiff's  carriage,  it  frightened  the  horses^  and 

threw  mud  into  the  open  door  of  the  carriage.    The 

driver  did  not  discover  its  approach  until  then.    One  of 

the  horses  sustained  an  injury  in  its  flight,  and  the  caj> 

riage  was  broken.    The  blue  cloth  lining  of  the  carriage 

was  stained  with  mud. 

The  law  imposes  the  duty  upon  every  one,  when  on 
a  public  thoroughfare,  to  use  reasonable  care,  and  for 
this  purpose  to  use  their  senses.  When  a  driver  de- 
liberately directs  his  mind,  eyes  and  ears  to  the  perusal 
of  a  newspaper,  releases  all  hold  upon  the  horses  und^ 
his  charge  and  attached  to  his  vehicle,  and  that,  too, 
when  standing  unfastened  alongside  of  a  railroad  track 
that  is  being  cleared  of  snow  by  a  plow,  of  the  ap- 
proach of  which  he  is  heedlessly  regardless  and  uncon- 
scious, it  would  seem  to  furnish  strong  ground  for  his 
being  nonsuited  in  an  action  brought  to  recover  dam- 
ages ^Barker  v.  Savage,  Ct.  of  App.^  not  reported, 
see  opinion,  Gboveb,  J.). 

In  view  of  the  negligence  on  the  part  of  the  driver 
contributing  to  the  accident,  and  which  the  most  ordi- 
nary care  and  watchfulness  on  his  part  might  have  i 
avoided,  the  court  properly  refused  to  submit  to  the 
jury  all  claim  of  the  plaintiffs  for  damages,  by  reason 
of  the  injury  to  the  horses,  and  the  breaking  of  the 
carriage,  but  submitted  to  the  jury  the  question  whether 
the  damage  done  to  the  inside  of  plaintiff's  coach  was 
done  by  reason  of  the  defendants'  negligence,  and  in- 
structed them  if  it  was,  the  plaintiff  was  entitled  to 
recover  the  amount  of  such  damage.    It  is  not  easy  to 
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see  why  the  same  principle  will  not  apply  to  this  claim 
as  to  the  other. 

It  went  to  the  jnry,  who  fonnd  negligence,  and 
assessed  the  plaintiff's  damages  therefor  at  six  cents. 
The  plaintiff  testified  he  thonght  the  damage  done 
inside  of  the  carriage  was  abont  eighty  dollars.  His 
witness,  a  carriage  maker,  testified,  that  by  reason  'of 
its  being  stained,  to  replace  it  with  a  new  lining  would 
cost  not  less  than  fifty  or  sixty  dollars.  But  as  it 
api>eared  that  the  lining  was  only  stained,  and  had 
never  been  replaced,  but  was  used  as  it  was,  the  jury 
did  not  assess  damages  based  on  the  cost  of  a  new 
lining,  but  for  a  trivial  amount,  possibly  their  estimate 
of  the  expense  of  cleaning  the  lining.  However  it  may 
be,  there  does  not  appear  to  be  any  just  cause  for  dis- 
turbing the  verdict  of  the  jury.  Upon  looking  through 
the  case,  it  is  apparent  that  even  in  the  event  of  a  new 
trial  being  granted,  it  would  be  a  most  favorable  view 
for  the  plaintiff  if  the  court  did  not  dismiss  his  com- 
plaint  on  the  ground  of  his  negligence. 

The  judgment  appealed  from,  and  the  order  denying 
plaintiff's  motion  for  a  new  trial,  should  be  aflirmed. 


HEDWIG  HIRSCHSOHN,  Plaintiff  akd  Res- 
PONDENT,  V.  THE  HAMBURGH  AMERICAN 
PACKET  COMPANY,  Defendants  and  Appeij- 

LANTS, 

The  law  raises  an  implied  contract  on  the  part  of  carriers  of  passen- 
gers, to  safely  transport  and  deliver  to  their  passengers  their  bag- 
gage,  the  same  being  such  as  travelers  under  like  circumstances 
carry  with  them  for  their  comfort  and  convenience.  In  the  case  of 
a  steerage  passenger  on  a  vessel  bound  to  provide  her  bedding  for 
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the  Toyage,  that  bedding  constitutes  a  part  of  her  ordinary  bag- 
gage, that  under  this  mle  the  passenger  is  justified  and  protected 
in  carrying,  and  for  which  the  carriers  must  Mpaad  and  pay  for  if 
lost 

Before  Barbour,  Ch.  J.,  and  McCuitn  and  Curtis,  J  J. 

Decided  June  1,  1872. 

Appeal  from  a  Judgment 

A.  A.  Hedjlddj  for  appellants. 

Julius  Leipman^  for  resi>ondent. 

By  the  Court,— Curtis,  J.— This  action  is  brought 
to  recover  the  value  of  certain  baggage  claimed  to  have 
been  delivered  on  August  17, 1869,  to  the  defendants, 
at  their  warehouse  in  the  city  of  Hamburgh,  to  be 
transported  to  New  York  on  board  the  steamship 
Saxonia.  The  baggage  lost  consisted  of  a  linen  case 
containing  bedding,  a  large  sack  and  two  small  ones, 
and  three  pieces  of  cloth,  none  exceeding  three  yards 
and  a  half  in  length.  The  delivery  to  the  defendants 
at  Hamburgh  of  the  linen  case  was  proved,  and  on  the 
arrival  of  the  vessel  in  New  York  it  was  missing.  This 
case  was  not  included  in  a  receipt  that  was  given 
plaintiff  for  other  baggage  at  Hamburgh  contained  in  a 
box. 

The  plaintiff  testified  as  to  the  value  of  the  articles 
lost,  the  pieces  of  cloth  and  clothing  from  her  own 
knowledge  as  a  dressmaker,  and  the  jury  were  enabled 
to  arrive  at  the  value  of  the  bedding  and  linen  case 
from  her  evidence  of  the  value  of  the  feathers,  linen, 
cloth,  and  making  up. 

The  defendants  objected  to  the  plaintiff  showing  the 
contents  of  the  case  of  bedding,  and  claimed  that  if  she 
was  entitled  to  recover  for  the  bedding  she  was  not  ^n- 
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titled  to  recover  for  the  articles  of  wearing  apparel, 
which,  they  said,  were  secreted  therein, 

I  think  the  court  properly  overruled  these  objec- 
tions. It  was  the  plaintiff's  right  to  prove  the  contents 
of  the  case  to  establish  her  loss,  and  there  is  no  evi- 
dence that  the  articles  of  clothing  were  placed  there 
with  any  other  intent  than  for  the  ordinary  convenience 
of  transportation.  They  were  of  small  value,  as  well  as 
the  pieces  of  stuffs  for  the  plaintiff' s  dress.  The  de- 
fendants, if  they  had  wished  to  set  this  up  as  a  defense, 
should  have  had  the  complaint  made  more  definite  and 
certain,  and  then  interposed  it. 

The  defendants  objected,  that  there  was  no  contract 
proved  for  the  carriage  or  delivery  of  this  package,  and 
^cepted  to  the  ruling  of  the  court.  There  is  not  much 
force  in  this  exception,  for  it  seems  to  be  well  settled 
that  the  law  raises  an  implied  contract  on  the  part  of 
carriers,  like  the  defendants,  of  passengers,  that  their 
baggage  shall  be  safely  transported  and  delivered  to 
them,  the  same  being  such  as  a  traveler  ordinarily 
carries  with  him  for  his  personal  convenience  {Angel 
on  Common  Carriers^  §  115).  The  plaintiff  was  a 
steerage  passenger,  and  as  such  was  required  to  supply 
her  own  bedding  by  the  defendants  on  the  voyage,  and 
there  is  a  manifest  propriety  that  bedding  should  be 
considered  a  part  of  such  baggage,  under  these  circum- 
stances, as  the  law  protects  a  passenger  in- carrying  and 
gives  a  right  to  recover  for  if  lost. 

The  defendants  objected  that  there  was  no  compe- 
tent evidence  of  value,  that  the  plaintiff  was  not  an  ex- 
pert, and  only  knew  their  value  from  their  cost  in  Ger- 
many. The  plaintiff  was  a  dressmaker,  and  apparently 
knew  the  value  of  clothing  and  of  materials  for  bed- 
ding. Her  testimony  furnished  proof  sufficient  for  the 
jury  to  arrive  at  an  estimate  of  the  value  of  the  missing 
property  of  the  plaintiff,  and  which  the  verdict  shows 
was  not  an  unjust  one.    There  is  no  reason  for  setting 
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aside  the  verdict  as  against  evidence.  On  the  contrary, 
this  appears  to  be  a  just  demand,  and  there  is  no  ax>- 
pearance  of  firand,  or  of  a  disposition  to  recover  more 
than  the  fciir  value  of  baggage  misplaced  or  lost  by  the 
defendants.  The  latter  did  not  contest  the  values  put 
upon  the  respective  articles  by  the  plaintiff  by  intro- 
ducing any  evidence  to  that  effect. 

For  tiiese  reasons,  it  seems  to  me  that  the  judgment 
and  order  denying  a  motion  for  a  new  trial  should  be 
affirmed,  with  costs. 


GEORGE  M.  CHAPMAN,  Plaintiff  aito  Appe3[^ 
LANT,  V.  JAMES  O'BRIEN  and  Othebs,  Defend- 
ants AND  Respondents. 

In  cases  of  alleged  fraudulent  transfer  to  avoid  proce^,  the  papers, 
although  correct  on  their  face,  are  not  conclusive.  Testimony  im- 
peaching their  validity  and  effect  can  he  given,  of  almost  any  kind 
not  clearly  irrelevant,  for  the  reason  that  the  defrauded  party  often- 
times depend^  upon  the  proofs  of  many  facts  and  drcnmstancea 
which  together  show  the  mala  Jides  of  the  transaction,  yet,  sepa- 
rately, might  he  deemed  immaterial. 

When  a  party  hy  his  words  or  acts  designedly  induces  another  to 
believe  in  the  existence  of  a  certain  state  or  condition  of  things  or 
circumstances,  and  induces  him  to  act  in  that  belief,  the  party  go 
inducing  him  is  estopped  from  alleging  or  proving  a  different  state 
of  things  and  circumstances  from  that  he  had  induced  the  party  to 
believe  in  by  hild  statements  or  acts. 

An  ordinary  illustration  of  this  rule  is  where  a  sheriff^  seeking  prop- 
erty of  a  defendant  to  levy  his  execution  upon,  is  informed  by 
'  another  party  that  certain  property  pointed  out  by  him  belongs  to 
the  defendant,  and  in  consequence  of  that  statement  the  sheriff 
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levies  upon  the  same.  The  party  making  snch  a  statement  is 
estopped  from  afterwards  claiming  that  property  as  his  own,  and 
proving  that  he  owned  it  at  the  time  he  made  the  statement,  in 
order  to  recover  its  value  from  the  sheriff. 
The  existence  of  this  rule  is  necessary  for  the  prevention  of  fraud  and 
wrong  and  lies  at  the  very  basis  of  society,  and  a  public  officer  has 
to  rely  upon  the  protection  afforded  him  by  this  rule. 

Before  Baeboub,  Ch.  J.,  MoCunn  and  Cctbtis,  JJ. 

""^  Decided  June  1,  1873. 

Mr.  PainCy  for  appellant. 

Mr.  Vanderpoel,  for  resi)ondent. 

By  the  Coubt. — Curtis,  J. — ^This  is  an  action  for 
the  conversion  of  i)ersonal  property,  brought  against  the 
sheriff,  his  deputy  and  the  indemnitors,  on  a  levy  under 
execution  issued  by  the  defendant,  Douglas,  against 
one  William  R.  Ellis.  The  personal  property  consisted 
of  ribbons  and  ruffles.  The  plaintiff  claimed  to  be  the 
owner  of  the  former  as  manufacturer,  and  of  the  latter 
as  purchaser,  under  a  bill  of  sale,  dated  January  1, 
1868.  The  defendants  denied  the  seizure  of  a  large 
part  of  the  property,  and,  as  to  the  remainder  of  it, 
justified  under  the  executions  and  precept  issued  in  the 
actions  between  Douglass  and  Ellis,  and  averred  prop- 
erty in  Ellis.  The  judgments  against  Ellis  were  re- 
covered January  23,  1868,  and  executions  issued  the 
same  day. 

There  was  a  verdict  for  the  defendants;  and  the 
plaintiff  moved  on  a  case  and  affidavits  for  a  new  trial 
on  the  merits,  and  on  the  ground  of  newly  discovered 
evidence. 

The  plaintiff  and  Ellis  occupied  the*  same  room  in 
Chambers-street,  where  these  goods  were  exposed  for 
sale,  and  the  same  buiiding  in  Thirty-third-street,  where 
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they  were  manufactured.  The  plaintiff  claimed  to 
have  purchased  the  rufflings  of  Ellis,  taking  a  bill  of 
sale  of  them  about  January  1,  1868,  and  that  the  con- 
sideration of  the  sale  was  about  two  thousand  nine  hun- 
dred doUars  loaned  on  call  by  him  to  Ellis,  October  2, 
1866.  Entries  of  this  loan  and  sale  did  not  appear  in 
Ellis's  books.  The  plaintiff  testified  that  he  would  not 
say  the  bill  of  sale  was  given  the  exact  day  it  bears 
date.  The  plaintiff  also  testified  that  the  ribbons  sued 
for  by  him  were  not  removed  by  the  sheriff,  but  were 
left  at  the  store  in  Chambers-street,  and  that  he  had 
seen  the  boxes  containing  them  about  two  weeks  pre- 
vious to  the  trial. 

The  plaintiff,  and  other  witnesses,  testified  that  at 
the  tim^  the  deputy  went  to  the  store  in  Chambers- 
street  with  the  execution,  the  plaintiff  pointed  out  the 
goods  in  suit  to  him,  and  told  him  not  to  levy  on  them 
as  they  were  his  property. 

The  defendants  called  Ellis's  clerk,  and  other  wit- 
nesses, who  testified  that  the  rufflings  claimed  by  plain- 
tiff to  have  been  bought  by  Ellis  were  not  removed  fix)m 
the  place  occupied  by  them  prior  to  the  alleged  sale, 
and  that  Ellis  continued  selling  them  as  usuaL 

The  deputy  sheriff,  and  other  witnesses,  testified 
that  at  the  time  of  the  levy  the  plaintiff  pointed  out  to 
the  deputy  the  goods  levied  on,  and  feiid  those  were  the 
goods  of  Ellis. 

There  was  confiicting  evidence,  also,  in  respect  to 
whether  the  keeper  took  the  keys  of  the  store  at  night 
or  Ellis's  clerk.  Mr.  Woodbury,  the  partner  of  Ellis, 
testified  that  he  never  heard  of  any  sale  to  the  plaintiff 
by  Ellis,  until  the  plaintiff  told  him  of  it  three  or  four 
weeks  before  the  trial,  nor  did  he  ever  hear  of  the  loan 
by  plaintiff  to  Ellis  of  two  thousand  nine  hundred  dol- 
lars, and  that  in  the  month  of  January  he  was  at  the 
store  perhaps  every  day.  The  plaintiff  excepted  to  the 
questions  eliciting  the  evidence. 
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One  of  the  controverted  points  in  the  case  was 
whether  the  bill  of  sale  was  given  before  or  after  the 
levy,  or  when  it  bore  date,  and  if  it  was  fraudnlent. 

In  cases  of  firetudulent  transfer  to  avoid  process,  the 
papers  are  nsnally  correct  on  their  face,  bnt  the  law 
goes  beyond  this,  and  allows  testimony  that  is  not 
clearly  irrelevant,  for  the  reason  that  it  oftentimes 
occurs  that  the  defrauded  party  can  only  establish  his 
claim  for  redress  by  the  proof  of  various  circumstances, 
perhaps  immaterial  in  themselves  individually,  but, 
when  considered  as  a  whole,  proving  the  mala  fides  of 
the  transaction  (Castle  v.  Ballard,  23  Sow.  U.  S.  187 ; 
Phinney  v.  Holt,  50  Maine^  575-6. 

Moulton,  the  landlord  of  the  premises  in  Chambers- 
street,  testified  that  there  were  ribbons  there  yet,  and 
that  two  weeks  previously,  when  he  called  on  the  plain- 
tiff to  see  about  collecting  his  account  against  Ellis,  the 
plaintiff  said  the  ribbons  were  his.  The  defendants 
excepted  to  his  testifying  that  there  were  ribbons  there, 
but  this  testimony  was  simply  introductory  to  his  con- 
tradiction of  the  plaintiff's  previous  testimony,  during 
the  trial,  that  he  had  made  no  such  statement  to  him. 
I  see  no  force  in  this  exception. 

The  court  charged  the  jury  that  if  they  believed  that 
the  plaintiff  pointed  out  the  property  to  the  deputy  as 
belonging  to  Ellis,  and  made  the  declarations  to  the  de- 
fendants as  to  ownership,  as  claimed  by  the  defendant, 
it  should  operate  as  an  estoppel  upon  him.  To  this  the 
plaintiff  excepted.  It  is  clearly  settled,  that  where  a 
party  by  his  words  or  acts  designedly  induces  another 
to  believe  in  the  existence  of  a  certain  state  of  things, 
and  to  act  on  that  belief,  the  party  so  inducing  him  is 
estopped  from  alleging  or  proving  a  different  state  of 
things  from  that  which  he  has  previously  asserted. 
The  existence  of  this  rule  of  law  is  necessary  for  the 
prevention  of  fraud  and  wrongs,  and  lies  at  the  very 
basis  of  society  (Frost  v.  Saratoga  Mutual  Ins.  Co.,  6 
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Denio,  154 ;  Dezell  v.  Odell,  3  HUlj  216 ;  Pickard  v. 
Sears,  6  Ad.  &  E.  469).  The  court  was  right  in  its 
charge  to  the  jury  in  this  respect.  A  public  officer 
constantly  has  to  rely  upon  the  protection  afforded 
him  by  this  rule. 

The  plaintiff  also  excepts  to  that  portion  of  the 
charge  to  the  jury  where  the  court  instructs  them  that 
if  the  executions  came  to  the  hadds  of  the  sheriff  before 
the  sale  by  Ellis  to  Chapman,  then  they  would  hold 
the  property. 

The  statute  protects  "  the  title  of  any  purchaser  in 
good  faith,  of  any  goods  or  chattels  acquired  prior  to 
the  actual  levy  of  an  execution,  without  notice  of  such 
execution  being  issued  '^  (2  R.  8.  366,  %  17).  A  person 
to  whom  property  is  transferred  by  a  judgment  debtor 
in  payment  of  a  pre-existing  debt,  is,  however,  held  to 
be  not  '*  a  purchaser  in  good  faith  "  (Ray  v.  Birdseye, 
6  DeniOy  619,  626).  The  property  was  sold  to  the 
plaintiff  by  Ellis  in  payment  of  an  antecedent  debt 
He  fails  to  protect  his  title  by  showing  that  he  was  a 
bona  fide  purchaser  wtihin  the  meaning  and  intent  of 
the  statute,  and  the  court  correctly  charged  the  jury 
on  this  point. 

Neither  do  I  think  the  plaintiffs  position,  that  the 
verdict  was  against  evidence,  and  that  a  new  trial 
should  have  been  granted  on  motion,  can  be  maintained. 

The  evidence  was  contradictory  in  some  resi)ects, 
but  there  is  no  apparent  reason  for  disturbing  the  con- 
clusions of  the  jury. 

The  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  which  it  is  claimed  would  show 
that  the  ribbons  in  question  were  detained  by  the 
deputy  sheriff  in  Chambers  street,  when  plaintiff's  car- 
man was  removing  Ms  goods,  and  that  the  plaintiff  did 
not  know  of  the  fact  until  after  the  trial,  was  properly 
denied.  The  plaintiff  testified  that  when  he  removed, 
he  left  the  ribbons  in  Chambers  street,  and  had  seen 
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the  boxes  containing  them  about  two  weeks  before  the 
trial.  Moulton,  the  landlord,  testified  they  were  there, 
and  that  within  two  weeks  of  the  trial,  plaintiflf  told 
him  they  belonged  to  him.  The  evidence  claimed  to 
be  newly  discovered,  is  of  a  character  that  affords  no 
suflSicient  ground  for  granting  a  new  trial  (Burnett  t. 
Phalen,  4  Bosw.  622). 

For  these  reasons  I  am  led  to  the  conclusion  that 
the  judgment  appealed  from,  and  the  order  denying  a 
motion  for  a  new  trial,  should  be  affirmed. 


JOHN  COURTNEY,  Plaiktiff  and  Appellant,  «. 
FREDERICK  BAKER,  and  othebs,  Defend- 
ANTS  AND  Respondents. 

What  a  person  said  at  the  time  of  an  accident,  of  which  he  was  the 
cause,  which  would  tend  to  prove  that  the  accident  was  caused  by 
h^  carelessness,  may  be  received  in  evidence  to  establish  the  fact 
of  negligence,  under  the  rule  that  it  was  a  part  of  the  res  gesta. 

The  only  other  question  in  this  case  was  whether  the  evidence  was 
sufScient  to  authorize  a  submission  to,  and  a  finding  by,  a  jury, 
that  the  injury  to  the  plaintiff  was  caused  by  the  negligence  or 
want  of  care  of  defendant's  servant  while  engaged  in  defendant's 
employment.  (See  the  statement  in  opinion  of  the  court.)  Held 
to  be  sufficient,  and  that  the  court  below  erred  in  dismissing  the 
complaint. 

Before  Barboub,  Ch.  J.,  and  MoCunn,  and  Cxtetis,  J  J. 

DeMed  June  1,  1873. 

Appeal  from  a  judgment 


Samuel  H.  JRanddUy  for  appellant 

James  K.  EiU^  for  respondent 
VOL.  n  —84 
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By  the  Court.— Baeboub,  Ch.  J. — ^This  action 
was  brought  to  recover  ten  thousand  dollars  damages 
for  the  breaking  of  plaintiff's  leg,  and  the  i)ermanent 
injury  to  his  health  by  reason  of  the  alleged  negligence 
and  unskillfulness  of  defendants,  by  their  servant,  in 
throwing  on  plaintiff  a  bale  of  cotton  while  he  was 
engaged,  on  behalf  of  the  owner  or  consignee,  in  re- 
ceiving a  quantity  of  cotton  from  defendants,  who  were 
proprietors  of  the  Merchants*  Steamship  Line,  and 
which  cotton  was  then  being  discharged  and  delivered 
by  them.  The  complaint  was  dismissed  at  the  trial, 
upon  the  closing  of  the  plaintiff's  proofs,  and  the 
matter  is  brought  here  by  an  appeal  from  the  judgment 
entered  thereupon. 

The  only  question  presented  by  counsel  upon  the 
hearing  is  whether  the  evidence  was  sufficient  to 
authorize  a  finding  by  the  jury  that  the  injury  to  the 
plaintiff  was  occasioned  by  the  negligence  or  want  of 
care  of  the  defendants'  clerk  while  engaged  in  one  of 
the  acts  of  his  employment  as  sijich  clerk. 

The  evidence  showed  that  just  previous  to,  and  at 
the  time  of  the  accident,  the  plaintiff  was  in  the  act  of 
lifting  a  bale  of  cotton  upon  a  cart,  and  was  in  a  stoop- 
ing position  with  one  of  his  legs  eluded  to  the  rear, 
and  that,  while  in  that  position,  a  bale  of  cotton  fell 
upon  his  extended  leg  and  foot  and  broke  the  former ; 
that  the  bale  so  falling  was  one  of  ^  row  of  cotton 
bales  which  were  standing  upon  their  ends  behind  or 
near  the  plaintiff,  and  that,  immediately  before  the  fall, 
the  clerk  was  engaged  in  taking  the  marks  of  that  row 
of  bales.    One  of  the  witnesses  testified  as  follows : 

'*  There  was  some  of  the  cotton  standing  on  its  head 
and  some  ]ay  down  ;  when  Courtney  got  hurt  there 
was  a  row  of  cotton  on  the  left-hand  side  of  the  bulk- 
head that  ran  parallel  with  West-street;  he  had  his 
right  foot  out,  going  to  heave  the  bale ;  I  was  in  the 
center,   and  I  saw  Mr.   Hand  standing  between  two 
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bales  ;  it  looked  to  me  as  if  he  was  looking  for  marks 
on  the  bale.  He  put  his  hand  on  the  bale  and  the  bale 
fell  over.''  "Mr.  Hand"  (the  clerk)  "put  his  hand 
on  the  bale  and  it  went  over  ;  it  threw  Mr.  Courtney 
over."  "I  saw  Mr.  Hand  on  the  other  side  of  the 
bale ;  my  face  was  looking  at  him  ;  as  far  as  I  could 
judge,  he  was  looking  at  the  marks ;  it  looked  to  me 
as  if  he  was  looking  for  marks,  and  he  threw  the  bale 
over  that  way."  The  same  witness  was  asked,  "  What 
did  Mr.  Hand  say  at  the  moment  of  the  accident  ? " 
The  defendant  objected  to  the  question,  but  it  was  ad- 
mitted as  relating  to  the  res  gestce^  and  the  witness 
answered,  "  He  said  he  was  sorry ;  that  it  was  careless- 
ness on  his  part ;  he  did  not  think  of  himself." 

Upon  this  evidence,  which  was  wholly  uncontra- 
dicted, we  think  the  jury  might  properly  have  arrived 
at  the  conclusion  that  the  handling  of  that  standing 
bale  by  the  clerk  in  such  a  manner  as  to  cause  it  to  fall 
upon  the  plaintiff  was  an  act  of  negligence  for  which 
the  defendant  was  responsible.  The  court  erred,  there- 
fore, in  dismissing  the  complaint. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs. 


ISAAC  L.  KIP  AND  Anotheb,  Executoes,  &o.. 
Plaintiffs  and  Appellants,  v.  JOSEPH  MER- 
WIN  AND  Another,  Defendants  and  Respond- 
ents. 

In  AH  action  npon  a  lease  (to  recover  a  quarter's  rent)  that  contained 
the  f oUowing  clause : 

'*ih  ease  the  premi§es  leased  shall  he  partially  damaged  byfire^  but  not 
rendered  whoUy  untenantabley  the  eame  shall  he  repaired  with  aU 
proper  speed  at  the  expense  of  the  said  parties  of  Hie  first  part ;  hut  in 
ease  the  damage  shall  he  so  extensive  as  to  render  the  premises  untenant- 
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able^  the  rent  9haU  he  proportumabiy  paid  up  to  the  time  ef  M/e&  dtf- 
MtrucHony  and  %haXLftom  thenceforth  eeate  until  wuih  time  as  the  eame 
ihaU  have  been  put  in  good  repair.  '* 

Eeld,  that  this  condition  applied  to  the  whole  Imlding^  and  the  use 
of  it,  as  an  entirety,  and  the  building  as  an  entirety  must  be  proTed 
to  be  untenantable. 
Untenantable  defined  as  meaning  "that  the  building  was  not  fit  for 
the  nse  of  an  occnpant,^'  ^  that  it  was  not  in  suitable  repair  or  ocm- 
dition  for  a  tenant." 


Before  Babboub,  Ch.  J.,  McCuior  and  Cxtbtis,  J  J. 

Decided  June  1,  1872. 

Appeal  from  a  judgment 

Livingston  K.  MiUer^  for  api)ellants. 

W.  Stanley y  for  respondents. 

Barboitr,  Ch.  J. — ^This  action  was  brought  to  recover 
a  part  of  one  quarter's  rent  of  a  buildtng,  of  wUch  the 
defendants  were  the  lessees,  under  a  lease  containing 
the  following  provision : — ''  In  case  the  premises  leased 
shall  be  partially  damaged  by  fire,  but  not  rendered 
wholly  untenantable,  the  same  shall  be  repaired  with 
all  proi)er  speed  at  the  expense  of  the  said  parties  of 
the  first  part ;  but  in  case  the  damage  shall  be  so  exten- 
sive as  to  render  the  premises  untenantable,  the  rent 
shall  be  pi*oportionably  paid  up  to  the  time  of  such 
destruction,  and  shall  from  thenceforth  cease  until  such 
time  as  the  same  shall  have  been  put  in  good  repair." 
The  answer  alleged  that  a  fire  occurred  upon  the  prem- 
ises within  the  quarter  in  question  which  rendered  the 
building  untenantable,  and  claimed  a  rebatement  fit)m 
the  rent  for  the  time  occupied  in  making  the  repairs. 
The  only  question  for  consideration  here  is,  whether 
the  evidence  given  upon  the  trial  was  sufficient  to  jus- 
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tify  the  finding  of  the  juiy  that  the  damage  caused  by 
the  fire  was  so  extensive  as  to  render  the  premises  un- 
tenantable. 

The  witnesses  testified  to  the  following  facts : — ^The 
demised  premises  consisted  of  a  four-story  building, 
with  a  basement  and  sub-cellar ;  the  first  story,  base- 
ment and  sub-cellar  were  underlet  by  the  defendant  to 
Hotchkiss  Brothers,  dealers  in  Saratoga  water;  the 
second,  third  and  fourth  stories  to  Howell  &  Co.,  deal- 
ers in  threads ;  and  the  third  and  fourth  stories  were, 
by  the  latter  firm,  underlet  to  Stein,  a  hoop  skirt  manu- 
facturer. The  fire  broke  out  in  the  third  story,  and 
burned  a  hole  through  the  floor  of  that  story,  and  the 
ceiling  of  the  second  story,  about  five  feet  in  diameter, 
but  extended  little,  if  any,  farther.  The  firemen,  how- 
ever, poured  in  a  flood  of  water,  and  that,  together 
with  the  fire  itself,  injured  the  building  to  such  an 
extent  that  the  cost  of  repairing  it  was  seven  hundred 
dollars.  The  mechanic  who  made  the  repairs  said  : — 
"Various  parts  of  the  building  were  damaged,  some 
more  than  others ;  the  principal  part  of  the  damage 
was  on  the  second  fioor,  in  the  rear;  there  were  about 
five  feet  of  the  ceiling  and  beams  between  that  and  the 
third  fioor  burned  through  ;  we  had  to  plaster  it  pretty 
nearly  all  over,  the  ceiling  and  side  walls,  and  to  put 
in  about  five  feet  of  new  floor,  two  new  beams,  and 
three  rear  windows.  Aft-er  cutting  away  what  was 
charred  and  injured  by  the  fire,  it  left  a  clear  opening 
of  about  five  feet ;  there  was  no  other  part  of  the  build- 
ing burned ;  the  other  injury  was  by  the  water  and 
smoke  ;  we  had  to  kalsomine  the  walls  and  put  on  new 
ceiling  and  side  walls  on  the  third  fioor,  and  kalsomine 
the  ceiling  on  the  fourth  fioor.  The  roof  was  not  inter- 
fered with  at  all,  nor  the  fourth  fioor,  except  by  smoke ; 
on  the  third  fioor  we  put  on  an  entire  new  ceiling,  and 
put  in  three  windows ;  we  kalsomined  the  first  floor." 
Another  vritness  (Mr.  Howell,  the  occupant  of   the 
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second  story,)  testified  that  on  the  day  succeeding  the 
fire  'Hhe  tldrd  floor  was  in  a  fearful  condition,  covered 
with  smoke,  water  and  rubbish,  and  entirely  untenant- 
able ;  that  -port  of  the  building  was  unfit  for  any  one  to 
stay  in.  I  went  to  the  floor  below  .  .  because  I 
could  not  go  into  our  loft.  The  rear  part  of  the  office 
was  sopping  wet,  .  .  the  walls  were  entirely  wet ; 
any  one  could  see  the  water  running  down."  He  also 
stated  that  the  greater  i)ortion  of  his  stock  of  thread, 
worth  ninety  thousand  dollars,  was  injured  by  tlie 
water,  fire  and  debris,  and  he  removed  it  from  the 
premises. 

Mr.  Hollinshead  testified :  "  I  represent  four  insur- 
ance comi)anies,  at  No.  6  Pine  street.  I  have  been  an 
insurance  agent  about  nineteen  years  in  this  city ;  I 
went  to  the  premises  in  question  the  next  morning 
after  the  fire.  Howell  &  Colby  had  their  goods  in- 
sured in  three  of  my  companies,  five  thousand  dollars 
in  each.  I  got  there  in  the  morning  about  9  or  10 
o'clock,  and  found  that  a  fire  had  occurred  in  what  we 
term  the  second  loft  or  third  floor ;  there  must  have 
been  a  large  quantity  of  water  from  what  we  saw  run- 
ning all  over  the  premises ;  the  lower  floor  was  oc- 
cupied by  persons  selling  soda  water.  The  condition 
of  the  premises  on  the  second  floor  was  such  that  we 
inunediately  requested  Howell  &  Colby  to  remove  their 
goods,  because  the  dampness  and  filthy  condition  of 
the  place  made  every  hour  so  much  loss  to  us,  being 
destructive  to  the  goods.  I  did  not  go  further  up  than 
the  loft  above ;  that  was  very  much  destroyed.  I  think 
there  was  no  salvage  of  the  goods  there  at  alL  I  should 
judge  the  plastering  had  to  come  off  from  the  damp- 
ness. The  condition  of  the  second  floor  was  such  that 
I  should  not  have  occupied  it  for  any  purpose  at  all ; 
the  walls  were  wet ;  the  water  thrown  in  above  came 
down  on  the  walls  each  side,  and  caused  a  great 
humidity  of  the  atmosphere.    They  had  to  keep  a  fire 
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going  all  the  time,  to  make  it  bearable.  On  the  first 
floor  the  water  came  down,  and  everything  was  ap- 
parently wet  all  around.''  Mr.  Dawson,  the  occupant 
of  the  first  floor,  basement,  and  sub-cellar,  said  :  *'  On 
our  floor,  the  ceiling  was  replastered  overhead,  the 
office  repapered,  and  the  plastering  in  the  office  re- 
paired. I  remained  there  until  the  premises  were  put 
in  order.  I  was  in  a  very  uncomfortable  condition 
while  there,  after  the  fire ;  the  floor  was  wet,  and  the 
walls  wet  for  a  long  time  afterwards.  Our  goods  are 
not  of  a  perishable  nature  by  water  or  dampness  ;  they 
are  very  bulky  and  heavy  to  move.  We  had  a  large 
quantity  of  stock  stored  in  the  sub-cellar  and  basement, 
and  we  preferred  to  remain  there,  rather  than  to  get 
another  location.  We  preferred  some  personal  discom- 
fort rather  than  change  places,  considering  the  loss  of 
business  consequent  on  removal ;  it  was  known  by  our 
customers  that  that  was  our  place  of  business."  Other 
evidence  of  a  similar  character  was  also  given.  It  ap- 
peared, too,  that  the  occupant  of  the  first  story,  base- 
ment, and  cellar,  paid  rent  to  the  defendants  for  the 
entire  quarter,  but  HoweU  &  Co.,  did  not,  and  there 
is  no  evidence  whether  the  occupant  of  the  third  and 
fourth  stories  either  paid  rent  or  removed  from  the 
premises. 

The  question  whether  the  sub-tenants,  or  any  of 
ihem  remained  upon  the  premises  and  paid  rent,  or  re- 
moved therefrom,  is  wholly  unimportant,  except  in  so 
far  as  the  actual  fact  in  that  regard  may  tend  to  cor- 
roborate or  discredit  the  statements  and  opinions  of  the 
witnesses  touching  the  condition  of  the  building  ;  and 
that,  of  course,  was  a  matter  for  the  jury  to  consider 
and  determine. 

There  can  be  no  doubt  that  the  condition  in  the  lease 
which  exonerated  the  lessees  from  the  payment  of 
rent  in  case  the  building  should  become  untenantable 
by  reason  of  a  fire,  applied  to  the  whole  building,  and 
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the  use  of  it,  as  an  entirety  ;  for  it  was  the  whole  build- 
ing, as  an  entirety,  that  was  the  subject  matter  of  the 
lease.  If^  then,  the  evidence  presented  to  the  jury,  as 
above,  was  saflScieDt  to  satisfy  them,  as  reasonable  men, 
that  tlie  building,  considered  as  an  entirety,  was  so  in- 
jured by  the  fire  as  to  have  become  for  the  time  un- 
tenantable,— or,  according  to  the  very  apt  definition  of 
Dr.  Webster,  if  it  was  "  not  fit  for  an  occupant ;  not  in 
suitable  repair  or  condition  for  a  tenant,"  the  v^*dict 
cannot  be  disturbed. 

The  testimony  shows,  not  that  one  or  two  rooms 
only  were  injured,  or  that  the  damage  to  the  building 
in  so  far  as  its  use  by  a  tenant  was  concerned,  was  so 
small  as  to  bring  it  within  the  maxim  de  minimis  non 
curat  leXy  but  that  all  the  principal  stories,  except  the 
fourth,  were  injured  by  the  fire,  water,  or  delnis,  to 
such  an  extent  as  to  be,  for  some  time  at  least,  in  an 
unfit  condition  for  occupancy  and  the  proper  transac- 
tion of  business  by  a  tenant.  The  verdict,  therefore,  is 
fully  sustained  by  the  evidence ;  and,  of  course,  the 
Judgment  and  order  appealed  from  must  be  afiirmed, 
with  costs. 


JOSEPH  W.  BURNHAM,  PLAnrriFP  akd  Besponp- 
ENT,  V.  CHARLES  THURMAN  and  others,  Db- 

FENDANTS   AND    APPELLANTS. 

Upon  the  question  of  the  yalne  of  the  stock  of  a  certain  nilroad 
company  at  a  artain  timey  when  the  same  was  sold,  letters  written 
by  the  president  of  the  raihx>ad  in  regard  thereto,  preyioos  to  the 
time  of  sale,  are  not  admissible  as  evidence  of  the  Talae  of  the 
stock  at  that  time  or  any  time,  for  it  is  mere  heanay  etidence^  nor 
was  it  admissible  to  prove  that  by  this  information,  received  by 
the  plaintiff  he  was  prompted  to  rescind  the  sale  of  the  stock. 
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The  objections  of  defendants  to  this  testimony  being  oyemiled,  and 
the  same  receiyed  and  exception  taken, — Held,  that  the  testimony 
caanot  be  deemed  immaterial,  and  it  cannot  be  held  that  it  did  not 
hann  the  defendants.  That  its  reception  after  objection  was  error 
in  the  court  below. 

Before  Babboub,  Ch.  J.,  Monell  and  Fbeedmak,  J  J. 

Decided  June  1,  1872. 

Appeal  from  a  judgment. 

A.  J.  Vanderpoely  for  appellants. 

Christopher  Mne^  for  respondents. 

By  the  Couet. — Babboub,  Ch.  J. — This  action  was 
brought  to  recover  twenty  thousand  dollars  damages 
from  the  defendants,  because  of  their  alleged  wrongful 
possession  and  detention  of  one  hundred  shares  of  the 
capital  stock  of  a  certain  railway  company  in  Rio  de 
Janiero,  Brazil. 

The  complaint  charges  that  on  or  about  November 
11  and  14,  1868,  the  defendant,  Thurman,  in  concert 
with,  and  procurement  of,  the  other  defendants,  applied 
to  the  plaintiff  and  proposed  to  buy  his  stock,  and  at 
the  same  time,  in  answer  to  the  plaintiff's  inquiries  in 
that  regard,  falsely  and  fraudulently  stated  and  repre- 
sented to  the  latter  that  no  news  or  tidings  had  been 
received  from  the  company  in  Brazil,  or  any  of  its 
officers,  other  than  such  as  had  been  received  long  be- 
fore and  was  known  to  the  plaintiff,  and  that  it  was 
wholly  unknown  whether  the  said  road  would  or  would 
not  succeed,  although,  in  fiict,  Thurman  then  knew 
that  the  company  had  suddenly  become  a  great  suc- 
cess, and  that  the  defendants  had,  on  the  9th  of  the 
same  November,  received  a  private  telegram  from  the 
president  of  the  com})any  in  Rio  de  Janiero,  informing 
them  of  the  great  success  of  the  company,  and  suggest- 
ing the  purchase  of  all  of  its  stock ;  and  that  by  means 
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of  such  fraud  and  deceit,  the  plaintiff,  being  ignorant 
of  the  real  &cts,  was  induced  to  and  did  deliver  his 
stock  to  the  defendants,  about  thirty  per  cent,  being 
less  than  a  third  of  its  value. 

On  the  trial,  the  plaintiff,  after  giving  evidence  tend- 
ing to  prove  the  representations  and  their  falsity, 
offered  in  evidence  a  letter,  written  to  him  by  the 
president  of  the  company  at  Rio,  dated  November  24, 
1868,  which  stated  that  the  road  was  a  great  success, 
that  its  daily  receipts  were  seven  hundred  and  fifty 
dollars,  and  when  fully  completed,  would  be  much 
more,  and  that  he  had  been  offered  seventy  dollars  in 
gold  for  stock,  but  considered  it  worth  more  than 
double  that  as  an  investment  for  dividends.  That 
letter  was  objected  to  by  the  defendants,  and  the  case 
states,  "  Objection  overruled  for  the  present,  subject  to 
be  renewed  by  the  defendants.''  The  letter  was  then 
read.  No  exception  directly  appears  by  the  case  to 
have  been  taken  to  that  ruling,  nor  was  the  objection 
renewed  or  any  motion  made  to  strike  out  the  evidence. 

The  plaintiff  then  next  offered  in  evidence  another 
letter  to  himself  from  the  president,  dated  at  Rio  de 
Janiero,  October  26,  1868,  but  not  received  until  after 
the  sale  to  the  defendants,  stating,  in  effect,  that  the 
road  had  proved  a  great  success,  that  the  receipts  were 
foiff  hundred  and  seventy  dollars  per  day,  and  would 
be  eight  hundred  or  one  thousand  when  fully  opened, 
and  that  shareholders  would  receive  back  their  original 
investments  within  a  year,  and  large  dividends  there- 
aft:er.  The  case  says,  **  Same  objection,  same  ruling, 
and  exceptions.''    The  letter  was  then  read  in  evidence. 

It  is  not  quite  clear  whether  it  may  not  properly  be 
inferred  that  an  exception  was  taken  by  the  defend- 
ants to  the  admission  of  the  letter  first  read  in  evidence. 
But  that  is  not  material,  inasmuch  as  the  letter  of  Oc- 
tober 26  was  written  just  previous  to  the  sale,  and  was 
fully  as  objectionable  as  the  other,  and  was  objected  to, 
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admitted,  and  an  exception  to  the  ruling  duly  taken. 
The  question,  therefore,  is,  as  to  the  admissibility  of  the 
October  letter. 

The  counsel  for  the  plaintiff  now  claims  that  the  let- 
ter in  question  was  not  offered  nor  received  as  evidence 
of  the  facts  therein  contained,  but  only  as  evidence 
that  certain  information  was  received  by  the  plaintiff, 
which  prompted  him  to  rescind  the  contract  of  sale, 
and  that  it  was  competent  for  that  purpose,  or,  if  not 
competent,  its  admission  was  immaterial,  as  it  did  not 
harm  the  defendants. 

The  letter,  certainly,  was  not  legally  admissible  as 
evidence  that  the  road  had  suddenly  become  a  great 
success,  or  was  producing  large  receipts,  nor  to  prove 
that  the  stock  was  worth  much  or  any  more  than  the 
purchase  price  at  or  subsequent  to  its  transfer  by  the 
plaintiff  to  the  defendants.  For,  it  contained  only  the 
statement  of  a  third  person,  not  a  privy  in  interest  or 
otherwise  with  the  parties  to  the  action  or  either  ol 
them,  so  far  as  concerned  the  subject  matter  of  this 
action,  and  must,  therefore,  be  considered  as  mere 
hearsay.  Nor  was  it  properly  receivable  for  the  pur- 
pose of  proving  that  the  plaintiff's  demand  upon  the 
defendants  for  the  return  of  the  stock  was  based  upon 
the  information  conveyed  to  the  plaintiff  by  such  let- 
ter. For  although  it  was  incumbent  upon  the  plain- 
tiff to  prove  that  the  facts  which  entitled  him  to  the 
return  of  the  stock  were  in  existence  when  the  demand 
was  made,  it  was  quite  unnecessary  and  irrelevant  for 
him  to  show  what  particular  information  upon  tbe  sub- 
ject had  then  reached  him.  Assuming,  then,  as  we 
may,  that  the  letter  was  not  properly  receivable  in  evi- 
dence, the  question  remains  whether  its  admission 
tended  to  the  injury  of  the  defendants  upon  the  trial, 
I  As  the  case  does  not  show  that  the  application  and 
effect  of  the  letter  as  evidence  were  in  any  manner  re- 
Wicted  or  limited,  it  must  be  held  to  have  been  received 
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and  read  as  eridence,  generally,  in  the  cause.  The 
jtuy,  therefore,  had  a  right  to,  and  they  probably 
did,  consider  it  as  the  true  statement  of  the  actual  con- 
dition and  income  of  the  road  at  the  time  the  letter  was 
written,  and  also  of  its  earnings  and  value,  as  founded 
upon  the  opinion  of  an  expert,  who,  as  the  president  of 
the  company  and  employed  in  constructing  and  man- 
aging the  road,  might  well  be  presumed  to  be  fully  in- 
formed upon  the  subject.  This  evidence,  then,  was 
quite  material ;  for  the  witnesses  who  testified  upon  the 
stand  as  to  the  value  of  the  stock,  showed  so  little 
knowledge  upon  the  subject  that  the  jury  would  have 
been  justified  in  discrediting  their  conclusions.  The 
error  of  the  court  in  admitting  the  letter  as  evidence 
was,  therefore,  a  material  one ;  and  for  that  reason, 
and  without  considering  here  the  further  exceptions  in 
the  case,  we  think  the  judgment  and  order  appealed  from 
should  be  reversed  with  costs,  and  a  new  trial  granted. 


GILBERT  GILES  v.  WILLIAM  AUSTIN. 

L  Beargwnmt  at  Oeneral  Term^  ulun  net  ord^ed, 
IL  But  a  General  Tbbk  ordbb  ob  judomeivt  revenmg  a  judgment 
Moto  and  ditmisting  the  complaint,  may  he  amosdkd  wtuto  order  a 
new  trialj  instead  of  dismimng  the  complaint. 

1.  See  statement  of  case  for  a  detail  of  the  facts  on  which  the 
court  refused  to  order  a  reargument,  but  did  order  an  amend- 
ment. 

Before  Barbour,  Ch.  J.,  MoCui^ir  and  Curtis,  J  J. 

J>eeided  June  1,  1872. 

Motion  for  a  reargnment,  and  if  that  should  be  re- 
fused, for  a  resettlement  of  a  general  term  order,  so  that 
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it  shall  grant  a  new  trial  instead  of  dismissing  the  com- 
plaint.^ 

The  plaintiflf  is  the  tenant  of  the  defendant  under  a 
lease  for  a  term  of  years,  where  a  right  of  re-entry  is 
reserved  for  non-payment  of  taxes  and  assessments. 
The  plaintiff  for  a  long  period  omitted  to  pay  taxes  and 
assessments  on  the  demised  premises.  The  landlord 
brought  ejectment  against  the  plaintiff,  to  enforce  the 
forfeiture.  About  twelve  years  of  the  term  of  the  lease 
were  yet  unexpired.  The  rent  reserved  by  the  lease  to 
the  landlord  was  two  thousand  eight  hundred  dollars 
per  annum,  and  the  rent  received  by  the  lessee,  who 
had  improved  the  property  at  considerable  expense, 
was  about  thirteen  thousand  dollars  or  fourteen  thou- 
sand dollars  per  annum. 

The  present  suit  was  brought  against  the  landlord, 
to  restrain  him  from  proceeding  in  his  ejectment  suit, 
and  to  obtain  equitable  relief  from  the  forfeiture.  It 
was  referred,  and  upon  the  referee's  report  there  was  a 
judgment  for  the  plaintiff,  relieving  him  from  the  for- 
feiture upon  making  certain  payments  of  arrears,  costs, 
allowances,  &c.  From  this  judgment  the  defendant 
appealed  to  the  general  term,  and  there  was  a  decision 
made  thereupon  reversing  the  judgment  appealed  from, 
and  an  order  entered  dismissing  the  complaint. 

The  present  application  is  made  by  the  plaintiff 
upon  affidavits,  the  papers  on  appeal,  the  opinion  given 
on  the  decision,  and  the  order  entered  thereon  for  a  re- 
argument,  and,  if  that  is  not  granted,  then  for  a  reset- 
tlement and  correction  of  the  order  on  appeal,  so  as  to 
grant  a  new  trial  instead  of  dismissing  the  complaint. 

The  affidavits  on  the  -part  of  the  plaintiff  claim  that 
of  the  two  members  of  the  court  who  were  for  a  reversal, 
one  placed  it  mainly  upon  the  ground  that  the  bring- 
ing (ft  a  suit  in  equity  by  the  plaintiff  for  relief  against 
~^ —  I 

*  NoTB. — ^For  principal  case  see  Ante, 
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the  forfeiture,  instead  of  seeking  relief  by  motion  for 
leave  to  file  a  supplemental  answer,  was  in  itself  such 
a  breach  of  equity  and  good  conscience  as  to  deprive 
the  plaintiff  of  any  equitable  right  to  relief  against  the 
forfeiture,  and  that  there  should  be  a  reversal,  not  only, 
but  also  a  dismissal  of  the  complaint  without  ordering 
a  new  trial. 

It  is  further  stated  that  this  point  in  reference  to 
plaintiff '  s  bringing  a  suit  in  equity,  was  not  discussed 
or  taken  on  the  argument,  that  its  consequences  are 
serious,  and  that  it  has  operated  as  a  surprise  to  plain- 
tiff s  counsel,  and  that  they  believe,  upon  a  reargument, 
a  different  view  of  the  question  may  be  taken.  Also 
that  the  concurring  opinion  put  the  case  generaUy  upon 
plaintiff  s  laches  and  action,  but  said  nothing  in  rela- 
tion to  dismissing  the  complaint  without  ordering  a 
new  trial,  and  that  such  order  of  dismissal  was  entered 
without  any  previous  notice  of  settlement,  or  other 
notice  to  the  plaintiffs  attorneys.  That  the  question 
whether,  in  case  of  reversal,  there  should  be  a  new 
trial  or  an  absolute  dismissal  of  the  complaint,  was  not 
discussed  on  the  argument,  it  being  expected  on  plain- 
tiffs pari}  that  if  the  judgment  was  not  affirmed  a  new 
trial  would  be  ordered,  and  that  this  is  customary,  and 
that  in  case  of  a  new  trial  the  case  can  be  so  ctianged 
by  new  evidence  from  its  appearance  upon  the  former 
trial  as  to  induce  the  court  to  come  to  the  conclusion 
that  the  forfeiture  should  be  relieved  against  in  this 
suit. 

It  is  further  set  up  by  the  affidavits  on  the  part  of 
the  plaintiff  that  his  leasehold  estate  is  exposed  to 
jeopardy  by  the  defendants  neglecting  to  pay  large 
assessments  upon  the  demised  premises,  imposed  before 
the  granting  of  the  lease,  and  for  which  they  were  sold 
by  the  corporation  in  September,  1871 ;  and  that  plain- 
tiff supposed  that  the  time  when  he  should  pay  the 
taxes  concerned  himself  alone.    Also  that  the  course 
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which  was  taken  for  obtaining  relief  against  the  forfeit- 
ure by  a  regular  suit  in  equity,  was  not  dictated  or 
requested  by  the  plaintiflf,  but  was  wholly  the  act  of 
his  counsel,  who,  considering  the  estimated  value  of 
the  leasehold  interest — some  sixty  thousand  dollars — 
and  the  advanced  years  of  the  plaintiff,  and  its  great 
importance  to  him,  and  the  opinion  of  this  court  in 
Garner  v.  Hannah,  6  Duer  275,  deemed  it  a  just  and 
necessary  measure  of  precaution  to  thus  present  the 
claim,  where  there  could  be  a  regular  trial,  with  full 
opportunities  for  exceptions  and  remedies  on  appeal, 
rather  than  by  a  summary  application  by  a  practice 
motion  addressed  to  the  discretion  of  the  court. 

That  plaintiff  was  guilty  of  no  fault,  unless  it  was  in 
passively  following  the  advice  of  his  counsel,  which 
was  according  to  their  best  judgment.  That  the  plain- 
tiff is  a  simple-minded  man,  and  of  very  slender  busi- 
ness capacity  at  his  now  advanced  age,  and  that  what- 
ever may  be  regarded  as  censurable  in  his  conduct  in 
this  affair  has  proceeded  from  no  worse  cause  than 
weakness  and  folly  in  a  man  far  advanced  in  years,  and 
of  such  present  condition  as  is  alleged  in  the  affidavits 
on  plaintiffs  s  behalf. 

There  were  no  affidavits  read  on  the  part  of  the  de- 
fendant, the  lessor. 

Joseph  H.  Chodte^  for  plaintiff, 

TTwmas  B.  Browning^  for  defendant. 

By  the  Court. — Cubtis,  J.— The  tendency  of  the 
administration  of  justice  is  to  relieve  from  forfeitures. 
Equity  has  always  sought  to  mitigate  the  harshness 
and  severity  of  the  common  law.  The  undenied  state- 
ments on  which  this  application  is  addressed  to  the 
court,  the  magnitude  of  the  forfeiture  attempted  to  be 
enforced,  the  importance  of  the  interests  at  stake,  the 
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relative  characters,  capacities,  and  intentions  of  the 
parties,  and  their  respective  claims  to  the  equitable  con- 
sideration of  the  court,  are  all  matters  that  are  pre- 
sented in  this  application. 

If,  as  it  appears  to  be,  this  case  was  in  i>art  decided 
at  the  general  term  adversely  to  the  plaintiff,  upon  a 
point  not  raised  or  discussed  there,  a  question  as  to 
the  equities  of  his  mode  of  applying  to  the  court  for 
relief  from  the  forfeiture  ;  then,  it  appears  to  me,  that 
he  should  have  an  opportunity  of  presenting  the  addi- 
tional evidence  of  his  good  faith  and  the  equities  of  his 
position,  as  urged  by  this  application.  When  a  suitor 
of  slender  capacity,  and  advanced  in  years,  seeks  to  be 
relieved  from  a  most  onerous  forfeiture,  upon  such  terms 
as  to  the  court  may  seem  equitable,  and  as  it  may  im- 
pose, unless  he  has  taken  a  position  or  performed  acts, 
depriving  himself  of  all  claim  to  equitable  considera- 
tion, the  court  will  be  disposed  to  hear  his  application 
and  in  aU  proper  cases  extend  the  relief  prayed  upou 
suitable  terms. 

The  plaintiff  sought  relief  by  bill  in  equity,  instead 
of  by  motion  to  set  up  his  equities  by  a  supplemental 
answer  ;  and  as  the  question  respecting  the  &L&iiess  and 
propriety  of  his  course  in  this  respect  was  not  raised 
or  discussed  at  the  general  term,  but  was  presented  in 
its  decision  as  a  prominent  ground  for  debarring  him 
of  his  relief,  and  as  he  now  applies  upon  verified 
statements  that  are  uncontradicted,  alleging  that  upon 
a  new  trial  he  can  show  that  he  acted  in  good  Mth  and 
fairness,  and  upon  the  advice  of  able  counsel,  and 
upon  what  they  believed  to  be  the  settied  practice  of 
this  court,  it  is  but  just  and  in  accordance  with  equity 
that  he  should  have  such  an  opportunity.  When  he 
places  himself  in  the  hands  of  the  court  to  be  relieved 
of  the  heavy  forfeiture  consequent  upon  his  errors,  or 
his  infirmities  and  mistakes,  and  ux>on  their  own  terms 
as  to  what  he  shall  be  compelled  in  equity  to  do  as  a 
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condition  for  this  relief,  he  should  have  an  opportu- 
nity by  proofs  and  arguments  to  present  his  position, 
and  protect  it  from  a  new  and  undiscussed  difficulty. 

There  can  be  no  injustice  or  wrong  result  to  the  de- 
fendant from  this  course.  The  court  can  relieve  him 
from  all  loss  that  may  occur  from  costs  or  delay,  in  case 
they  relieve  from  the  forfeiture. 

There  are  substantial  reasons  why  a  reargument 
should  not  be  ordered,  and  it  is  a  sufficient  one,  that 
the  plaintiff  has  a  remedy  by  appeal ;  but  the  ordering 
of  a  new  trial  instead  of  dismissing  the  complaint  after 
reversing  the  judgment,  seems  more  in  accordance 
with  usage,  and  in  this  case  under  the  circumstances 
shown,  especially,  a  just  and  proper  course  to  be  pur- 
sued. 

I  think  the  order  of  the  general  term  should  be 
amended  by  granting  a  new  trial,  instead  of  dismissing 
the  complaint. 

Baebotjr,  Ch.  J.  {Concurring  in  denying  the  mo- 
tion for  a  reargument,  but  dissenting  from  the  decis- 
ion on  the  motion  'to  amend.) — This  is  a  motion  for 
liBave  to  reargue  an  appeal  which  was  heard  and  de- 
termined at  general  term,  some  time  since,  by  three 
judges,  of  whom  only  one  is  now  sitting  upon  the  hear- 
ing of  this  motion.  No  new  fact  is  alleged  to  have  been 
discovered,  nor  any  important  decision  is  claimed  to 
have  been  overlooked.  Indeed,  I  have  been  unable  to 
find  in  the  points  or  argument  of  the  learned  counsel 
who  makes  the  motion,  any  reason  in  support  of  his 
client's  case  which  was  not  or  ought  not  to  have  been 
presented  to  the  court  upon  the  hearing  of  the  appeal. 
This  motion,  therefore,  is  simply,  in  effect,  an  appeal 
from  a  judicial  decision  of  three  judges,  sitting  at  gen- 
eral term,  to  one  only,  of  them,  and  two  other  judges  of 
the  same  court,  at  a  different  general  term  ;  and  for  that 

reason,  independent  of  other  considerations,  the  motion 
VOL.  n.— 86. 
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Bhonld  be  denied.  Even  in  appellate  courts  of  dernier 
resort  which  are  composed  of  the  same  judges  at  ea45h 
succeeding  term,  motions  for  leave  to  reargue  appeals 
are  seldom  granted,  and  never  unless  for  very  strong 
reasons,  such  as  that  a  material  fact  has  been  overlooked 
or  misconstrued  by  the  court,  or  some  recent  authorita- 
tive decision,  not  cited  upon  the  argument,  has  been 
found.  If,  then,  courts  of  ultimate  appellate  jurisdic- 
tion, thus  composed,  are  chary  in  regard  to  motions  of 
this  character,  with  still  greater  reason  ought  this  court 
to  refuse  to  entertain  them,  except,  possibly,  in  extraor- 
dinary instances.  For,  aside  from  the  general  rule  of  all 
appellate  courts,  above  adverted  to,  the  granting  by  three 
of  the  six  judges  of  this  court  of  a  motion  to  reargue  an 
appeal  which  had  already  been  heard  and  judicially 
decided  by  a  general  term  composed  wholly  or  in  part 
of  other  judges,  would  be  not  only  discourteous  in  the 
extreme  to  those  not  then  sitting,  whose  opinions  are 
sought  to  be  reviewed,  but  unusual  and  highly  inde- 
corous. Indeed,  if  such  a  practice  were  to  obtain  and 
become  general,  the  incx)nvenience  resulting  from  it, 
both  to  the  court  and  its  counsellors,  would  become 
unbearable.  We  had  better  adhere  to  the  maxim  stare 
decisis. 

Besides,  if  the  plaintiff  is  aggrieved  by  the  final 
judgment  which  has  been  rendered  against  him  at  gen-  , 
eral  term,  he  has  a  fall  and  perfect  remedy  without  re- 
sorting to  a  motion  like  this.  The  court  of  appeals,  it 
may  safely  be  assumed,  will  reverse  the  judgment  and 
award  a  new  trial  if  that  ought  to  be  done. 

The  motion  should  be  denied,  with  costs. 
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WILLIAM  LIVINGSTON,  Plaintiff  and  Respond- 
ENT,  V.  THOMAS  KEECH,  Defendant  and  Ap- 
pellant. 

Where  a  party  calls  himself  as  a  witness  and  is  examined  in  chief, 
the  opposite  party  may  go  into  the  whole  case  on  a  cross-examina- 
tion, and  need  not  confine  himself  to  a  cross^xamination  on  the 
matters  that  were  the  subject  of  the  direct  examination. 

A  party  to  the  action,  examined  as  a  witness,  does  not  become  the 
witness  of  the  opposite  party  to  that  extent  that  the  latter  should 
not  be  permitted  to  ask  leading  questions  of  him  in  regard  to  mat- 
ters that  were  not  the  subject  of  the  cross-examination,  and  it  is 
error  in  the  court  to  rule  in  such  case  that  the  opposite  party,  by 
this  course  of  examination,  makes  the  party  witness  his  witness  in 
regard  to  those  matters. 

It  is  the  right  of  the  opposite  party  in  such  a  case  (by  rigid  cross- 
examination,  &c.),  to  search  out  every  thing  in  the  way  of  motive 
(using  that  word  in  a  broad  sense),  that  would  affect  the  mind  of 
the  witness,  and  its  emanations,  on  the  triaL 

When  part  of  the  case  or  defense  is  based  upon  the  state  of  mind,  at 
a  certain  time,  of  a  party  to  the  action,  who  becomes  a  witness  on 
the  trial,  it  is  pertinent  and  proper  that  he  should  state  (in  answer 
to  leading  questions  from  the  opposite  party)  what  was  his  declara- 
tion as  to  his  state  of  mind  at  a  subsequent  time,  in  reference  taa 
subject  alleged  by  him  to  have  induced  that  former  state  of  mind 
which  was  essential  to  his  cause  of  action. 

The  subject  of  fraud  and  fraudulent  representations,  and  actions  based 
thereupon,  considered  and  discussed  in  the  light  of  many  cases 
cited  in  the  opinion  of  the  court,  and  made  applicable  to  this  case« 

Before  Barbour,  Cli.  J.,  Freedman  and  Sedgwick,  J  J. 

Decided  June  1,  1873. 

Appeal  from  a  Judgment. 

The  facts  in  the  case,  and  the  points  decided,  folly 
appear  in  the  opinion  of  the  court 
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Mr.  Frederick  SmytTi^  for  api)ellant 
J.  W.  JFUher,  attorney  for  respondent. 
LtUAer  B.  MarsTi^  of  counaeL 

By  thb  Court. — Sedgwick,  J.— The   motion  by 
defendant's   counsel,  to  dismiss  the   complaint,   was 
properly  denied.    Each  of  the  grounds  on  which  it  was 
madp  involved  a  question  of  &ct,  and  as  to  each  enour 
evidence  had  been  given  to  take  the  case  to  the  j 
The  position  was  not  taken  that  there  was  an  en. 
variance  between  the  representations  testified  to  an^ 
those  allied  in  the  complaint    Therefore,  such  a  i)Osi- 
tion  will  not  be  now  examined. 

The  defendant  excepted  to  the  admission  by  the 
court  of  testimony  that  the  portion  of  the  road  mort- 
gaged to  secure  the  payment  of  the  bonds  in  question 
had  been  sold  in  proceedings  to  foreclose  the  mortgage, 
and  had  sold  for  nine  thousand  dollars.  The  reason 
given  for  the  objection  to  the  evidence  was  that  the  last 
transaction  between  the  parties,  in  reference  to  the 
bonds,  was  in  March,  1868,  and  the  testimony  given 
related  to  a  time,  in  1869,  which  was  too  remote  to 
make  the  price  brought  at  the  sale  any  evidence  of 
value.  The  value  of  real  estate  is  more  i)ermanent, 
perhaps,  than  that  of  any  other  kind,  certainly  than 
most  other  kinds  of  prox)erty.  The  testimony  gave  a 
fact  that  was  relevant  to  the  material  issue  of  the  value 
of  the  bonds  in  1868.  There  was  no  objection  that  this 
testimony  proved  by  i)arol  foreclosure  proceedings, 
which  could  only  be  proved  by  a  record  or  other  written 
documents. 

The  declaration  by  the  defendant,  before  the  bonds 
were  delivered  by  him  to  the  plaintiff,  that  a  coupon 
vwhich  the  latter  noticed  to  be  cut  from  one  of  the  bonds 
had  been  paid,  was  properly  received  in  evidence. 


LIVINGSTON  9.  ESIECH.  549 


Opinion  of  Sbdowick,  J. 


The  plaintiff  was  examined  as  a  witness  on  his  own 
behali.  On  his  own  examination  he  said  that,  aJfter 
this  action  was  begnn,  he  went  to  the  office  of  the 
defendant' s  attorney.  His  own  attorney  was  exi)ected 
to  be  there,  but  had  failed  to  go.  He  there  met  defend- 
ant and  his  attorney,  with  whom  he  had  a  conversation 
respecting  this  litigation.  Defendant's  connsel  put 
questions  to  the  plaintiff  on  his  cross-examination  as  to 
whether  he  did  not,  in  that  conversation,  state  that  he 
could  not  and  would  not  swear  to  any  false  or  fraudu- 
lent representation  made  by  Mr.  Keech  to  him  in  re- 
spect of  the  bonds ;  and  further  as  to  whether  when,  in 
that  conversation,  his  attention  was  called  to  the  state- 
ment in  the  complaint,  that  the  "bonds  were  worth- 
less, or  nearly  so,  as  the  defendant  well  knew,"  and 
that  he  gave  them  with  intent  to  defraud,  he,  the  plain* 
tiff,  did  not  state  that  he  could  not  and  would,  not 
swear  to  any  such  fact. 

The  plaintiff  objecting  to  these  questions,  the  court 
ruled  that  the  plaintiff  was  the  witness  for  the  defend- 
ant on  this  point,  and  that  the  defendant  must  put  a 
general  question — ^that  he  might  call  for  wh^t  was 
said. 

The  rule  in  this  State  (1  Oreenl,  on  Ev,  %  445 ;  Jack- 
son V.  Varick,  7  Cow.  242 ;  Varick  v.  Johnson,  2  Wend. 
301 ;  Fulton  Bank  v.  Stafford,  2  Id.  483 ;  Bogert  v. 
Bogert,  2  JSdw.  Ch.  403)  is  that  when  a  witness  is  placed 
upon  the  stand  and  examined,  even  as  to  formal  matters, 
that  he  is  thereby  made  a  witness  for  all  purposes,  and 
may  be  cross-examined  in  the  whole  case.  The  cases 
just  cited  declare  this  to  be  the  rule  where  one  party 
called  as  a  witness  a  person  who,  by  reason  of  interest, 
could  not  be  called  by  the  opposite  side ;  yet  it  was 
held  that  this  opposite  side  could  go  into  the  whole  case 
on  cross-examination,  and  not  be  confined  to  matters  of 
direct  examination.  A  fortiori  must  be  the  rule  ap- 
plied to  cases  when  a  party  calls  himself  as  a  witness. 


\ 
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Therefore,  the  plaintiff  did  not  become,  as  to  the  sub- 
jects of  the  question,  the  witness  of  the  defendant 

Still,  if  the  questions  of  the  defendant  were  im- 
proper, the  ruling  upon  them  must  be  sustained,  even 
if  the  court  here  ^o  not  agree  with  the  court  below  as 
to  the  reason  of  excluding  them  on  account  of  this 
form.  The  court  below  said,  in  effect,  that  questions 
might  be  put  on  the  same  subjects  if  they  were  general 
in  form,  that  is,  not  leading. 

Greenleaf,  in  section  435,  states  it  to  be  the  law  that 
leading  questions  are  to  be  permitted  e\ren  on  a  direct 
examination,  namely,  where  the  witness  appears  to  be 
hostile  to  the' party  producing  him,  or  in  the  interest  of 
the  other  side.  When  the  witness  stands  in  a  situa- 
tion which  of  necessity  makes  him  adverse  to  the  -party 
calling  hin^,  as  for  example,  on  the  trial  of  an  issue  out 
of  chancery,  with  power  to  the  plaintiff  to  examine  the 
defendant  himself  as  a  witness,  he  may  be  cross-exam- 
ined as  a  matter  of  right  It  may  be  that  these  are 
general  rules  which  are  not  to  be  uniformly  and  rigidly 
applied  in  all  cases  and  under  all  conditions.  It  may 
be  that  a  judge  may  limit  action,  under  these  rules,  to 
their  use  and  not  their  abuse.  But  they  are  general 
rules,  and  should  not  be  suspended  unless  there  are 
exceptional  circumstances  in  the  case  which  call  for 
their  suspension.  There  is  another  general  rule,  that  it 
is  within  the  discretion  of  the  court  to  allow  or  forbid 
leading  questions.  In  this  case,  in  proceeding  under 
these  general  rules,  the  defendant's  right  to  ask  a  leading 
question  should  have  been  recognized,  and  he  should 
have  been  allowed  to  put  it,  unless  there  then  api)eared 
something  in  the  case  which  called  for  the  exercise  of 
discretion,  in  depriving  him  of  that  right,  beyond  those 
bare  circumstances  which  gave  him  that  general  right 
Perhaps  it  wolild  be  best  that  such  special  &cts 
should  be  stated  in  the  objection  to,  or  the  ruling  om, 
the  objection  to  such  a  question.    This  Is  not  here  in- 
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sisted  upon;  something  should  present  itself  in  the 
case  which  calls  for  the  exercise  of  discretion,  and 
which  indicates  that  the  ruling  was  made  in  the  exercise 
of  that  discretion  (Russell  v.  Conn,  20  if.  F.  81 ;  Laner- 
gan  V.  People,  39  JV.  Y.  39).  The  ground  of  the  ruling 
here  appears  to  have  been  that  on  those  points  the 
plaintiff  was  the  defendant's  witness.  This  was  incor- 
rect, as  has  been  just  shown.  Nothing  appears  in  the 
case  which  called  upon  the  court  to  apply  any  other 
than  the  general  rule,  that  on  a  cross-examination 
leading  questions  may  be  put. 

After  all,  it  must  be  determined  that  the  evidence 
sought,  if  given,  would  have  been  material.  If  imma- 
terial, the  defendant  has  not  been  deprived  of  any  sub- 
stantial right. 

Here  it  must  be  stated  that  the  questions  were 
proper  under  ordinary  cross-examination,  if  they  were 
material,  in  respect  of  the  witness's  credibility  and  re- 
collection. He  had  sustained  his  action  by  swearing 
that  the  defendant  had  made  certain  oral  representations 
to  him,  and  these  he  maintained  in  the  complaint,  and 
by  bringing  his  action  to  trial,  were  false  and  fraudu- 
lent. It  was  a  proper  position  for  the  defendant  to 
take  that  it  was  possible  for  the  witness  to  give  color  to 
these  words,  or  infuse  into  them  a  significance  not  in- 
tended by  the  defendant^  by  transposing  the  sentences 
or  changing  a  word,  or  even  by  giving  unduly,  per- 
haps unconsciously,  emphasis  to  a  certain  word  or 
phrase.  These  are  important  matters  at  any  time,  but 
esi)ecially  in  this  class  of  actions  iMarsh  v.  Falker,  40 
iT.  F.  636).  Everything  was  material  then  that  was 
relevant  to  the  condition  of  his  mind  when  he  testified, 
and  at  other  times,  since  the  original  transaction. 

In  this  regard,  as  well  as  in  regard  to  any  hostility 
the  witness  might  have  against  the  defendant,  it  was 
right  to  search  out  everything  in  the  way  of  motive, 
using  that  word  in  a  broad  sense,  that  would  affect  his 
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mind  and  its  emanatioiis  on  the  trial.  He  had  brought 
and  maintained  his  action  for  fraud,  as  plaintiff  he 
had  constructed  in  a  certain  sense  the  case.  First  he 
testified  to  the  representations.  Then  he  put  on  the 
stand  his  own  witnesses  and  called  from  them  such 
testimony  as  he  thought  it  exi)edient  to  draw  out  He, 
by  the  nature  of  his  action,  took  the  position  that  he 
had  been  deceived  by  the  representations,  and  in  his  re- 
examination testified  that  he  took  the  bonds  on  the 
faith  of  the  representations  made  by  the  defendant. 
If,  as  a  Jbct,  he  had  said  that  the  defendant,  had  not 
made  any  &lse  and  fraudulent  representations  to  him, 
the  defendant  might  have  asked  the  jury  to  say,  if 
there  had  not  been  some  conversation  by  the  plaintiff 
when  he  pretended  that  it  was  a  case  of  *aud  and  yet 
himself  did  not  believe  it  It  might  be  that  the  pre- 
tenses were  not  so  falsely  or  fraudulently  made  as  to 
have  deceived  the  plaintiff,  and  that,  in  fact,  he  was 
not  deceived.  It  might  be  that  he  had  fitted  his  testi- 
mony in  r^ard  to  what  the  defendant  said  to  the  other 
evidence  he  could  produce  as  to  the  value  of  the  bonds. 
If  the  questions  had  been  answered  favorably  to  the 
defendant,  the  ground  of  the  belief  might  have  been 
called  for,  and  some  tBxA  of  importance  disclosed. 

On  the  other  hand,  under  the  explanations  of  the 
witness,  or,  indeed,  without  them,  a  Jury  might  attach 
an  importance  to  the  testimony.  Still  it  should  be 
submitted  to  them.  In  cases  of  this  kind  the  jury 
should  have  all  means  that  the  rules  of  evidence  can 
give  them,  deciding  cautiously  and  with  frill  knowl- 
edge of  all  the  facts. 

As  a  general  rule,  the  opinion  or  belief  of  a  witness 
is  not  evidence,  and  therefore  a  former  statement  of  his 
as  to  them,  cannot  be  called  for.  In  this  case  the 
questions  referred  to  statements  of  belief  or  opinion, 
but  not  purely  so.  There  were  elements  of  fact  in- 
cluded. Whether  any  representations  were  made,  what 
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influence  originally  they  had,  if  made  as  the  plaintiff 
considered  in  reference  to  their  being  false  and  fraudu- 
lent, also  whether  such  as  were  actually  made  were 
not  false  or  fraudulent,  because  the  witness  by  inves- 
tigation had  found  them  to  be  true,  were  all  matters  of 
fact.  The  questions  that  related  to  these  matters  of 
feet  were  not  made  incompetent  in  this  case  as  partly 
calling  for  mere  opinion  and  belief,  on  two  grounds. 
First.  When  a  party  claims  a  legal  right,  and  has  put 
himself  on  the  stand  as  a  witness,  his  credibility  is 
affected  by  an  unexplained  statement  of  his  that  he 
believes  that  he  has  no  such  right,  and  the  fact  of  the 
statement  is  so  unusual  and  so  against  his  interest, 
that  it  is,  as  cross-examination,  a  proper  mode  of  ap- 
proaching to  his  knowledge  of  material  facts,  whieb 
may  be  the  foundation  of  such  belief  (Opinion  of  Judge 
MoNELL,  in  Green  v.  Rice,  33  JV.  T.  Sup.  Ci.  1  Jones 
and  Spencer,  293).  Second.  When  part  of  the  case  or 
defense  consists  of  the  state  of  mind  of  a  party,  it  is 
proper  to  ask  of  him  on  the  witness  stand  his  declaration 
as  to  his  state  of  mind,  at  a  subsequent  time,  in  reference 
to  subjects  alleged  by  him  to  have  induced  that  state  of 
mind  which  is  essential  to  his  cause  of  action  or  defense. 
On  this  point  the  conclusion  is,  that  the  defendant 
should  have  been  allowed  to  ask  the  question  under 
examination.  Marsh  v,  Falker,  40  i\r.  T.  666  ;  Chester 
t).  Comstock,  Id.  675,  have  given  a  clear  rule  to  be 
applied  to  cases  of  this  kind.  Judge  Daniels  said,  in 
Marsh  v.  Falker,  "  that  the  representations  made  by 
the  defendant  to  the  plaintiff  in  that  case  were  suffi- 
cient to  warrant  a  recovery  if  they  were  fraudulently 
made.*'  But  *' before  the  plaintiff  could  lawfully  re- 
cover that  loss  from  the  defendant,  it  was  equally  as 
essential  to  the  right  to  do  so,  that  he  should  sati^ac- 
torily  prove  that  these  representations  were  fraudulently 
made.  That  they  were  not  only  false  in  fact  and 
caused  the  loss  sustained  by  him,  but  beyond  this  that 
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they  were  made  with  intent  to  deceive  him.  This  was 
the  gist  of  the  action,  and  it  has  always  constituted  its 
distinguishing  element,  and  as  such  it  has  been  de- 
scribed by  all  the  authorities,'^  citing  many  cases,  and 
Chester  v.  Comstock. 

In  Chester  v.  Comstock,  Judge  Woodetjff  said, 
"  actionable ''  fraud,  consisting  in  a  false  representation 
imports,  ex  vi  ternimiy  an  intent  to  deceive.  It  may  be 
committed  by  stating  what  is  known  to  be  false.  It 
may  be  committed  by  professing  knowledge  of  the 
truth  of  a  statement  which  is  untrue.  But  in  either 
case  falsehood  uttered  with  intent  to  deceive  are  the 
essential  *' ingredients.'^  But  a  representation  made 
without  intent  to  deceive,  in  the  belief  that  it  is  true, 
whether  it  be  a  representation  imputing  the  existence 
of  the  fact  or  imputing  the  knowledge  of  the  fact,  is  not 
per  se  a  fraud  for  which  an  action  will  lie.  Whatever 
the  representations  may  be,  it  is  in  such  actions  a  ques- 
tion and  vital  question  whether  it  was  fraudulently 
made  ;  that  it  was  made  imprudently  or  indiscreetly,  is 
not  enough.  Deceit  is  the  gist  of  the  action.  False- 
hood, the  intent  to  deceive,  and  damage,  must  concur. 

Nothing  can  be  less  doubtful  than  these  proposi- 
tions. The  test  is,  did  the  defendant  mean  to  mislead ! 
If  he  did,  then  he  had  an  intent  to  deceive  ;  and  what- 
ever- were  the  forms  of  the  words  he  used,  whatever 
the  meaning  of  the  words,  considered  apart  from  his 
object  in  using  them,  if  he  did  not  have  as  an  object 
the  misleading  of  the  plaintiflf,  he  is  not  liable  to  an  ac- 
tion. *  The  legal,  though,  perhaps,  not  the  usual  reason 
for  this  is,  that  previous  to  his  saying  the  thing  com- 
plained of,  he  owed  no  legal  duty  to  the  plaintiff ;  a 
plaintiff  has  no  claim  upon  a  defendant  that  he,  upoa 
request,  shall  exert  his  powers  of  recollection  or  judg- 
ment in  behalf  of  the  plaintiff.  If  he  proceeds  to  do. 
or  say  anything  in  acting  upon  the  plaintiff's  request, 
the  measure  of  his  duty  is,  not  to  commit  a  tort,  i.  ^-, 
not  to  intentionally  deceive  the  plaintiff  to  his  damage. 
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Jndge  Daniels,  in  reconciling  Bennett  v.  Judson 
(21  If.  T.  238),  with  Marsli  v.  Falker,  or  rather  in 
showing  that  it  did  not  establish  a  diflferent  principle, 
notices  that  in  that  case  the  representations  were  made 
in  snch  a  manner  and  under  such  terms  ' '  as  were  cal- 
culated to  produce  the  conviction  in  the  mind  of  the 
purchaser,  that  he  had  personal  knowledge  of  the 
truth.  That  instead  of  being  the  result  of  information 
derived  by  him,  he  had  actual  knowledge  acquired  by 
ocular  insi)ection  and  personal  e*xamination,  and  there- 
fore, that  an  intent  to  deceive  could  be  very  naturally  in- 
ferred.'' The  learned  judge  means  inferred  by  a  jury  and 
not  as  a  matter  of  law.  Judge  Wood  buff  thought 
that  Bennett  di  Judson  was  not  in  harmony  with  the  rule 
he  stated  in  Chester  v.  Comstock,  which  was  followed 
in  Marsh  v.  Falker,  and  cases  afterwards  decided. 
Judge  Daniels  did  not  mean  to  unsay  what  he  had 
just  stated  and  Which  of  itself  decided  the  case.  He 
had  said  that  representations  must  be  made  with  intent 
*  to  deceive.  He  proceeds,  '*  The  difficulty  in  the  case 
was  as  to  the  existence  of  the  fact,  arising  out  of  the 
common  habit  of  mankind  to  express  themselves  in 
positive  unqualified  terms  when  the  statements  are  de- 
pendent upon  their  feiith  in  the  veracity  of  others. 
Where  convictions  thus  derived  may  be  inadvertently 
expressed  in  positive  terms  without  any  intent  to  de- 
ceive, they  would  be  insufficient  to  sustain  an  action  of 
this  nature,  because  the  design  to  defiraud  would  be 
excluded  from  the  transaction.  That  is,  men  often  say 
affirmatively  and  honestly  that  things  exist,  which  may 
be  their  conclusion  in  reasoning,  or  may  have  been 
learned  from  others  who  themselves  have  made  no 
original  observation,  or  may  have  been  read  in  a  news- 
paper." Certainly,  very  little  is  said  in  the  common  iii- 
tprcourse  of  life,  even  when  subjects  of  importance  are 
spoken  of  with  gravity  and  sincerity,  which  is  based 
upon  that  kind  of  knowledge  required  in  a  witness  to 
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testify.  In  Marsh  i).  Falkerthe  representatons  consisted 
of  unqualified,  positive  statements,  among  them  that 
Kahn  was  good  for  seventeen  thousand  dollars  or  eigh- 
teen thousand  dollars  in  property,  "a  thing  which 
Falker  might  know  by  what  is  called  direct  knowl- 
edge." Such  a  statement  was  calculated  to  produce  the 
conviction,  that  Falker  had  actual  knowledge  on  the 
subject,  so  far  as  the  meaning  of  the  words  goes,  and 
the  presumption  is  that  a  person  understands  the 
meaning  of  words  he  uses.  Falker  assumed  to  have 
knowledge  of  their  truth,  and  of  course  he  at  the  time 
knew  he  had  no  such  knowledge. 

It  must,  therefore,  be  always  held  in  view  that  no 
matter  what  the  statements  were  calculated  to  produce 
as  cause  and  effect,  no  matter  what  a  person,  so  far  as 
the  form  of  what  he  said  is  answered,  assumed  to  know, 
if  he  did  not  actually  calculate  to  produce  that  eflTect^ 
or  if  he  did  not  assume,  by  a  form  of  words,  knowledge 
for  the  conscious  purpose  of  leading  the  plaintiflT  to 
believe  he  had  knowledge,  he  is  not  liable.  If  he  meant 
to  deceive  and  defraud  in  any  way,  by  stating  what 
turns  out  not  to  be  fact,  he  is  liable.  Of  course,  his  pre- 
vious knowledge  or  me^ns  of  knowledge,  the  forms  of 
the  words  he  uses,  and  the  presumption  of  fact  made 
by  the  law,  are  all  to  be  considered  by  the  jury,  but  the 
conclusion  of  the  whole  matter  must  be  a  purpose  or 
intention  to  misleacl,  deceive,  injure,  or  defraud. 

It  should  be  noticed  that  in  Oberlander  v.  Spies  (45 
If.  T.  177),  in  which  case  the  referee  had  omitted  to 
find  that  the  defendant  knew  that  the  representations 
made  by  him  were  false  or  made  with  fraudulent  intent, 
the  opinion  of  the  court  said  that  if  the  defendant  be- 
lieved, or  had  reason  to  believe,  that  the  representations 
were  false  at  the  time,  then  they  were  for  that  reason 
fraudulently  made.  This  does  not  say  that  if  the  de- 
fendant had  had  at  a  time  previous  to  the  representa- 
tions reason  to  believe  that  the  facts  stated  by  them  did 
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not  at  that  previous  time  exist,  then  that  the  repre- 

^udulent. 

^t  the  time  of  the  representationSi 

on  to  believe  that  they  were  then 

xTaudnlent.    The    reason   of    belief 

viie  representations  as  they  were  made, 

,<3  not  dormant,  as  entertained  at  a  past  time, 

oC  be  present  to  the  mind  of  the  defendant,  and 

agnized  by  him,  at  the  time  he  says  what  was  at 

/at iance  with  it. 

Atkins  7).  Elwell  (45  N.  T.  760)  sanctioned  the 
charge  of  the  conrt  below  in  that  case,  that  if  represen- 
tations were  made  which  the  defendant  knew  were 
/alsej  or  knew  or  had  been  informed  of  facts  or  cir- 
cumstances which  would  have  led  a  man  of  common 
sense  and  prudence  to  think  and  heliece  that  the  ship 
was  or  might  he  wormed^  the  defendant^  &c. 

The  conrt  of  appeals  then  says,  that  a  request  which 
had  not  been  acceded  to  by  the  court  below  should 
haTie  embodied  this  element  of  knowledge  of  the  falsity 
of  the  represeviations  or  information  of  facts  and  cir- 
cumstances which  would  put  upon  inquiry.  This 
would  seem  to  imply  that  if,  at  a  former  time,  facts  had 
come  to  the  knowledge  of  the  defendant  which  would 
have  led  a  man  of  common  sense  to  proceed  to  inquire 
and  then  to  reason  upon  and  weigh  the  facts  he  knows, 
or  the  results  of  the  inquiry,  he  wiU  be  liable  upon 
making  the  representations,  if  the  representations  turn 
out  to  be  false.  No  doubt  testimony  on  these  points  is 
material  and  relevant  to  the  question  of  fraud,  but  it 
looks  as  if  the  court  meant  to  say  that  it  was  of  itself 
proof  of  fraud  in  making  the  representations.  Apply- 
ing this  without  qualification  seems  to  lead  to  results  at 
odds  with  the  essential  traits  of  actioils  for  deceit.  If 
it  is  clear  that  the  defendant  owes  no  duty  to  the  plain- 
tiflf  to  make  the  representations,  then,  when  the  pre- 
vious facts  occurred  which  would  put  a  man  of  common 
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prudence  on  inquiry,  and  which,  with  the  results  of 
the  inquiry,  would  lead  such  a  man  to  the  true  state  of 
the  case,  the  defendant  was  not  bound  j:o  inquire  nor  to 
exercise  his  judgment,  i.  ^.,  he  was  not  bound  to  get 
into  possession  of  the  facts  which,  by  the  opinion, 
showed  that  he  intentionally  deceived  when  he  made 
representations  contrary  to  the  result  he  would  hare 
reached  if  he  had  inquired,  &c.  Does  he,  at  the  time 
of  making  the  representation,  become  bound  to  the 
plaintiff  to  exert  his  memory  and  judgment?  If  he 
does  not  exert  these,  is  he  liable  for  his  omission  or 
nf^lect  ?  It  is  hard  to  understand  why,  in  an  action  not 
for  breach  of  contract  or  for  negligence,  the  defendant 
should  be  held  to  have  been  bound  to  the  plain tiflf^  at 
the  time  of  the  representations,  to  recall  the  facts  and 
circumstances  which  would  have  led  to  inquiry,  and  to 
give  his  attention  and  best  judgment  in  drawing  conclu- 
sions from  them,  before  he  speaks.  The  case  seems  to 
suggest  that  the  mere  existence  of  facts  which  would 
have  led  to  inquiry,  though  they  themselves  were  not 
sufficient  to  falsify  the  representations,  will  be  proof  of 
fraud. 

In  the  present  case,  the  counsel  for  the  plaintiff 
made  no  point  of  the  kind  last  referred  to,  so  it  must 
be  decided  upon  Chester  v.  Comstock,  as  approved  by 
Marsh  v.  Falker,  Oberlander  v.  Spies,  and  Atkins  v. 
Elwell. 

It  results  from  these  considerations  that  the  court 
shoufd  have  charged,  as  requested  by  the  defendant's 
counsel,  "  that  if  the  jury  believe  that  the  statements 
made  by  the  defendants  were  made  in  the  honest  belief 
of  said  statements,  and  although  said  belief  has  re- 
sulted from  a  mistake  he  has  fallen  into  without  fault 
on  his  part,  the  plaintiff  cannot  recover ''  unless  the 
court  otherwise  made  the  same  charge  in  substance. 

The  learned  counsel  for  the  plaintiff  argues  that  the 
court  could  not  have  charged  this,  because  if  this  de- 
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fendant  assumed  to  speak  from  knowledge  when  lie  had 
none,  the  fact  that  he  believed  the  representations  is  no 
defense.  But  this  does  not  seem  to  be  a  possibility. 
If  the  representation  was  that  the  defendant  knew  a 
certain  thing,  if  he  did  not  know  it,  it  is  not  possible 
that  he  could  believe  the  representation,  unless  you 
say,  in  a  colloquial  sense,  that  he  believed  he  knew, 
and  in  this  sense  he  could  have  no  intention  to  deceive. 
More  broadly.  Marsh  v.  Falker  is  in  its  main  proposi- 

'  tion  against  this  position  of  the  counsel.  It  says,  in 
effect,  th^t  loose  method  of  conversation  prevails  in 
which  men  assume  to  know  things  which  they  do  not 
know,  and  yet  do  not  assert  with  any  fraudulent  pur- 
pose. It  is  hardly  necessary  to  assert  again  that  the 
fact  that  a  man  uses  a  positive  and  unqualified  form  of 
assertion,  and  in  that  sense  assumes  to  have  knowledge 
of  the  proposition  he  makes,  no  doubt  will  always  have 
great  influence  with  a  jury  in  examining  the  issues  as 
to  whether  he  meant  to  deceive,  but  it  does  not  seem  to 
have  been  decided  by  the  cases  that  it  is  conclusive 
proof  of  fraud.  Judges  in  delivering  opinions  have 
used  the  phrase  alluded  to  as  a  practical  illustration  of 
a  principle  of  law,  but  they  do  not  make  it  the  rule. 

The  coufisel  for  plaintiff  farther  urges  that  the  court 
did,  in  effect,  charge  the  equivalent  of  their  request 
under  examination.  After  considering  deliberately  all 
the  charge,  as  it  appears  in  the  case,  the  conclusion  has 
been  reached  that  the  court,  in  declining  to  make  the 
charge,  misled  the  jury  as  to  its  province  of  saying 

/  whether  or  not,  as  a  matter  of  fact,  the  defendant  in- 
tended by  means  of  what  he  said  to  defraud  the  plain- 
tiff. 

The  learned  judge  began  by  stating  that  the  counsel 
had  presented  some  questions  for  him  to  charge  which 
are  sound  in  law.  I  do  not  see  any  conflict  between 
the  points.  That  is,  the  jury  was  instructed  that  sub- 
stantially the  law  as  stated  by  the  plaintiff's  counsel 
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was  the  same  as  the  law  stated  by  the  defendant's  coun- 
sel ;  in  other  words,  that  one  was  the  equivalent  of  the 
other. 

The  court  went  on  to  give  the  proposition  of  law  as 
stated  in  behalf  of  the  plaintiff.    The  first  was  that  if 
a  material  misrepresentation  be  made,  it  is  considered 
as  a  constructive  or  legal  fraud,  although  it  be  made 
without  any  •  willful  intention  to  deceive,  but  merely 
carelessness,  mistake  or  ignorance.    As  to  this,  the 
court  said  that  he  did*not  agree  positively  with  it,  and 
that  he  would  qualify  it  by  what  should  be  charged 
thereafter.    The  second  was  that  if  a  man  be  actually 
deceived  by  a  misrepresentation,  the  practical  result  is 
the  same,  whether  it  was  a  willful  fraud  or  not    This 
the  court  charged.    The  third  was  that  if  a  -party 
undertake  to  make  a  material  statement,  not  knowing 
whether  it  is  true  or  false,  and  thereby  mislead  the 
other  to  his  injury,  it  is  no  defense  that  he  did  not 
know  that  the  statement  was  false,  since,  before  making 
the  affirmation,  he  should  have  ascertained  the  truth. 
Then  the  court  went  on  to  give  the  proposition  of  law 
stated  on  behalf  of  the  defendant,  which  the  judge  had 
said  did  not  conflict  with  the  points  made  for  the  plain- 
tiff.   The  court  did  not  go  over  the  defendant' s  XK>ints 
in  detail,  but  as  to  seven  of  them,  he  said  that  these 
propositions  of  law  generally  were  sound.    Two  of 
them  requested  the  court  to  charge  that  the  jury  must 
be  satisfied  that  the  defendant  was  guilty  of  intentional 
falsehood  in  making  the  representation,  and  that  the 
plaintiff  must  satisfy  the  jury  that  the  defendant  was 
guilty  of  falsehood,  and  that  he  intended  to  deceive  the 
plaintiff.    It  seems  to  result  from  this  that  the  jury  was 
led  to  think  that  this  intention  to  defraud  might  be 
found  in  a  constructive  or  legal  fraud,  which  the  jury 
were  bound  to  say  existed  if  a  man  were  actually  de- 
ceived to  his  damage  by  a  material  misrepresentation 
which  misled  him,  although  the  party  making  did  not 
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know  whether  it  was  true  or  false,  because  he  was 
bound,  before  making  the  affirmation,  to  have  ascer- 
tained the  truth. 

But  to  make  a  party  liable  it  is  necessary  that  the 
jury  find  that  he  was  guilty  of  an  actual  fraud  in 
fact,  as  distinguished  fix)m  a  constructive  or  legal  fraud ; 
nor  does  a  party  become  liable  if,  in  undertaking  to 
make  a  material  statement,  not  knowing  whether  it  is 
true  or  false,  he  thereby  misleads  another,  because 
before  making  the  affirmation  he  should  have  ascer- 
tained the  truth.  That  breach  of  duty,  admitting  for 
the  moment  that  he  was  so  bound,  does  not  amount  to 
fraud,  which  must  exist  to  maket  a  cause  of  action.  It 
seems  to  me,  without  going  into  unnecessary  detail, 
that  the  conception  of  the  cause  of  action  by  the  plain- 
tiff was  essentially  unlike  that  presented  by  the  defend- 
ant, and  therefore,  a  refusal  to  charge  the  request  in 
view,  led  the  jury  to  think  that  under  some  conditions 
the  defendant  might  be  found  guilty,  if  he  had,  without 
fault  on  his  part  (Atkins  v.  ElweU,  supra)^  an  honest 
belief  that  his  statements  were  true. 

The  court  did  not  afterwards  so  qualify  the  first 
proposition  made  by  plaintiflF's  counsel  as  to  weaken 
any  force  it  had  in  its  specific  construction.  The  court 
afterwards  did  say  that  the  jury  must  find  that  the 
defendant  meant  to  deceive.  This  was  not  a  qualifica- 
tion of  the  proposition,  but  in  substance  negatived  it. 
If  the  two  were  to  be  (from  the  court  saying  it  meant 
only  to  qualify  the  proposition)  considered  together  by 
the  jury,  the  jury  could  not  teU  which  to  rely  on,  and 
the  eighth  request  might  form  a  turning  point,  and 
probably  would,  in  the  minds  of  the  jury  in  coming  to 
the  conclusion,  that  at  least  the  court  did  not  mean 
that  an  honest  belief  in  the  statement  was  to  be  con- 
sidered by  them  on  the  question  of  fraud. 

In  that  part  of  the  charge  that  followed  the  refusal 

to  charge  the  eighth  request,  the  court  told  the.  jury 
n.— 36 
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what  it  was  necessary  that  they  should  find  before 
making  a  verdict  against  the  defendant  The  learned 
judge  explicitly  said  that  it  was  necessary  to  find  that 
the  defendant  intended  to  defraud  the  plaintiff.  No 
doubt  the  court  intended  to  make  this  a  vital  requisite, 
but  inadvertently  did  not  anywhere  instruct  the  jury  as 
to  what  should  be  the  effect  with  them  of  an  honest  be- 
lief held  by  the  defendant  that  what  he  said  was  true. 
As  said  before,  by  refusing  to  charge  a^  to  such  effect, 
the  jury  were  permitted  to  think  that  even  if  without 
fault  on  his  behalf  he  believed  what  he  said  to  be  true, 
they  could  still  find  that  he  intended  to  defraud*  This 
is  in  opposition  to  the  reported  cases. 

Another  portion  of  the  charge  might  have  sustained 
this  construction  of  the  charge  by  the  jury.  The  court 
said  that  if  the  defendant  in  making  the  statement  ex- 
pressed his  opinion  upon  the  bonds  as  to  their  future  or 
present  value,  then  the  plaintiff  took  them  at  his  i)eril. 
*'But  representations"  made  by  a  party  of  i>ersonal 
knowledge  of  facts  is  different  from  a  mere  expression 
of  opinion ;  for  if  a  party  makes  a  representation  in 
such  a  way  to  you  that  it  is  calculated  to  make  an  im- 
pression upon  your  mind  that  he  is  speaking  from  his 
knowledge,  or  that  he  has  knowledge  and  is  speaking 
from  that  knowledge,  then  he  must  be  held  liable.  The 
jury  were  then  told  that  the  facts  then  described  were 
proof  of  the  intent  to  defraud.  But  this  leaves  the 
proof  of  fraud  to  rest,  not  upon  what  the  jury  should 
say  was  sufficient  evidence  that  the  defendant  meant  to 
cheat,  but  upon  the  form  of  expression  as  calculated 
to  produce  a  certain  impression.  Not  much,  if  any- 
thing, beyond  the  fact  that  the  defendant,  though  cau- 
tious and  prudent,  was  actually  deceived,  would  be 
necessary  to  be  found  to  prove  that  the  defendant  did 
express  himself  in  a  way  that  was  calculated  to  give 
the  impression  particularized  by  the  charge./  But  as 
has  bieen  before  insisted  on,  if  the  defendant  did  not 
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mean  to  mislead  the  plaintiff,  no  special  form  of  ex- 
pression, whatever  it  is  calculated  to  effect,  will  make 
him  of  itself  guilty  of  an  intent  to  defiraud. 

In  looking  through  the  charge,  the  defendant  does 
not  apx)ear  to  have  had  the  benefit  of  the  substance  of 
the  eighth  request,  and  to  which  he  was  entitled. 

The  judgment  should  be  reversed,  with  costs  to  the 
defendant,  to  abide  the  event  of  the  new  trial  that  is 
granted. 


INDEX. 


ACCOUNTINa 

One  tenant  in  common  received 
all  the  rents  and  profits  of  the 
estate,  and  accounted  to  his  co- 
tenant  for  her  share  thereof,  and 
on  one  occasion  had  accounted 
and  credited,  and  paid  to  his 
co-tenant,  as  her  share,  a  larger 
amount  than  she  was  entitled  to. 
Such  an  account  and  payment, 
being  voluntary  and  witnout  any 
mistake  of  fact  on  the  part  of 
the  person  making  the  same, 
does  not  operate  as  an  account 
stated  and  estop  the  latter  from 
going  behind  it,  except  for 
fraua  or  mistake,  nor  do  the 
facts  justify  the  theory  that  sudi 
an  over-payment  constitutes  a 
debt  between  the  tenants,  that 
must  be  alleged  and  set  up  in  an 
action  brought  for  an  account- 
ing, as  a  counter-claim,  on  the 
ps^  of  the  tenant  mt^dngthe 
same.  In  the  final  accounting 
between  the  tenants,  the  tenant 
receiving  the  rents  should  be 
allowed  for  all  payments  made 
to  his  co-tenant  as  a  part  of  the 
common  fund,  and  although  at 
a^tated  time  he  had  accounted 
for  and  paid  more  than  he  was 
liable  to  pay,  or  in  excess  of  the  3. 
precise  sum  due,  it  must  be  con- 
sidered as  a  pavment  on  account, 
and  shoula  be  pleaded  and 
proved  as  sudu  SehMer  v. 
^mW^  17. 


ACTION. 

An  action  was  brought  upon  a 
contract,  to  recover  the  first  and 
second  installments  falling  due 
thereon.  The  defendants,  for  a 
defense,  set  up  non-perform- 
ance on  the  part  of  plaintiff, 
and  also  a  counter-claim  for  an 
alleged  breach  of  the  same  con- 
tract Dy  plaintiff.  On  the  trial 
of  these  issues  the  plaintiff  ob- 
tained a  verdict  for  a  sum  much 
less  than  the  said  installments. 
In  a  subsequent  action  between 
the'  same  parties,  brought  to  re- 
cover subsequent  installments 
falling  due  on  same  contract, — 
Heldy  that  the  judgment  roll  in 
the  former  action  was  sufficient 
proof  of  the  cause  of  action,  and 
that  the  former  action  adjudica- 
ted all  matters  relating  to  any 
breach  or  breaches  of  said  con- 
tract on  the  part  of  the  plaintiff^ 
or  to  any  counter-claim  of  de- 
fendants, for  damages  caused  by 
said  breaches,  and  therefore  aU 
testimony  offered  by  the  defend- 
ants relating  to  said  breaches  or 
counter-claim  for  the  same,  was 
properly  excluded.  D6  Wci^f  v. 
OrandeM,  14. 

The  former  action  was  a  bar  to 
any  recovery  by  the  defendants 
for  breaches  of  said  contract, 
alleged  and  proved,  or  offered 
to  be  proved,  to  have  been  com- 
mitted at  other  times  than  tiiose 
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alleged  iknd  proved  in  the  for- 
mer action  by  the  defendants. 
lb. 

8.  Notice  to  one  who  is  perf  orm- 
inff  labor  and  furnishing  mate- 
rials under  a  contract,  to  stop, 
so  far  operates  as  a  rescission 
of  the  contract  as  that  he 
cannot  proceed  and  recover  the 
contract  price  as  for  work  done 
and  materials  fomlshedf  after 
such  notice  given.  His  remedy 
is  the  recovery  of  damages  for 
breach  of  contract.  Stephem  v. 
Eom^  133. 

See    AB8I6NKENT,    4-6 ;     Baitk- 

BUPTCT,  1. 


AFFTOAVrrS. 


8ee  AiLRBST,  7. 


AMENDMENT. 

1.  Allowing  amendments  upon  the 
trial  rests  in  the  sound  discre- 
tion of  the  court.  Johnson,  v. 
Oppenheim^  416. 

2.  A  motion  for  leave  to  set  up  a 
new  and  separate  defense,  and 
to  raise  an  entirely  new  issue, 
the  granting  of  which  would 
operate  as  a  surprise  on  the  plain- 
ti^  should  never  be  granted  on 
the  trial.    lb. 

8.  A  general  term  order  or  judg- 
ment reversing  a  judgment  be- 
low and  dismissing  the  com- 
plaint, may  be  amended  so  as  to 
order  a  new  trial,  instead  of  dis- 
missing the  complaint.  GiU$  v. 
AfuHriy  540. 

4.  See  statement  of  case  for  a  de- 
tail of  the  facts  on  which  the 
court  refused  to  order  a  reareu- 
ment,  but  did  order  an  am&d- 
ment.    lb. 

See  Afpbal,  6,  7. 


APPEAL. 

1.  A  judgment  entered  upon  dis- 
missal of  the  complaint  on  the 


2. 


3. 


4. 


5. 


tiial  after  the  evidence  is  closed 
on  both  sides,  will  be  reversed 
upon  exception^ — 

1.  When  the  dismissal  is  based 
on  the  want  of  evidence  as  to 
matters  material  to  be  proved, 
while  in  fact  there  is  evidence 
upon  them.  The  doctrine  of  the 
cases  of  Bid  well  v.  Lament,  17 
Hoto.  Pr.  Bep,  357,  and  of  Ma- 
rine Bank  «.  Clements,  31  N.  T. 
83,  is  inapplicable  to  such  a  case. 

2.  Where  upon  the  proof  a 
verdict  of  the  jury  against  the 
plaintiff  would  have  been  against 
the  evidence.  SuUdaeher  v. 
DavisoTiy  145. 

Where,  in  an  action  on  a  con- 
tract, a  breach  of  the  contract  is 
pleaded  as  a  bar,  and  also  dam- 
ages caused  thereby  attempted 
to  be  pleaded  as  a  counter- 
claim, an  attempt  to  prove  on 
the  trial  damages,  does  not  in- 
terfere with  subsequent  reliance 
on  the  bar,  if  the  judge  at  the 
trial,  without  putting  the  defend- 
ant to  his  election,  makes  a 
ruling  which  renders  the  plea  in 
bar  inapplicable,  and  such  ruling 
is  error  for  which  the  judgment ' 
is  reversed.  Alger  v.  Vanderpod^ 
161. 

Judgment  will  be  reversed 
if  a  cause,  has  been  tried  and 
disposed  of  on  a  wrong  theory, 
upon  general  exceptions  taken 
to  rulinffs  made  and  propositions 
charge(^  which  have  for  their 
basis  only  such  erroneous  the- 
ory,   lb. 

An  objection  not  taken  on  the 
trial  cannot  be  urged  on  appeal. 
Dykeri  v.  Stuart^  189. 

An  order  for  a  commission  to 
examine  witnesses  with  a  stay  of 
proceedings,  although  in  a  sense 
oiscretionarv  with  the  judge 
who  granted  it,  is  reviewable  by 
the  general  term.  It  affects  a 
substantial  right  within  sub- 
division 3  of  section  849  of  the 
Code,  and  under  the  authority 
of  In  re  Duf^  41  Bow.  Pr.  850,  ia 
appealable.  JBaMun  y.  IngerwoUy 
2li. 
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6.  A.  and  B.,^aa  copartners,  com- 
menced an  action  against  C,  to 
recover  money  lent  and  ad- 
vanced. Judgment  was  en- 
tered upon  the  offer  of  C.  allow- 
ing the  same.  Afterwards,  and 
on  May  20,  1871  (A.  having 
diedj,  on  motion  of  plaintifTs 
attorney,  in  behalf  of  the  sur- 
vivor, plaintiff,  and  by  the  con- 
sent of  the  defendant's  attorney, 
an  order  was  entered,  vacating 
the  judgment,  and  withdrawing 
the  offer  of  C.  for  judgment,  and 
vacating  all  proceedings  in  the 
action  after  the  service  of  the 
summons,  and  amending  the 
summons  by  inserting  the  name 
of  another  defendant  (D.),  and 
allowing  the  complaint  to  be 
amended  and  served  within 
twenty  days;  and  on  May  27, 
1871,  another  order  was  entered 
on  motion  of  plaintiff,  and  with 
the  consent  oi  the  attorney  for 
defendant,  C,  reciting  that  the 
amendments  of  the  summons 
and  complaint  had  been  made, 
and  ordering  that  the  summons 
and  complaint  on  file  be  amended 
in  like  manner.  On  June  1, 
1871,  defendant  D.  was  served 
with  the  amended  summons  and 
complaint,  and  he  moved  at 
special  term  that  such  service  be 
set  aside,  and  that  the  order 
amending  the  summons  and 
complaint,  by  which  he  was 
made  a  party  defendant,  be  va- 
cated. This  motion  was  denied, 
and  he  appeals  to  the  general 
term  from  the  order  denying 
the  same,  and  the  plaintiff  moves 
to  dismiss  the  appeal.  Held^ 
that  the  defendant  D.  is  not, 
under  section  320  of  the  Code, 
entitled  to  appeal  from  the  order 
refusing  to  vacate  the  order 
complained  of.  Grant  v.  Bubbdl, 
224. 

7.  The  judgment  vacated  did  not 
affect  D.,  and  the  order  vacating 
the  same  did  not  affect  him,  nor 
was  he  affected  by  any  proceed- 
ing in  the  action  before  he  was 
made  a  party ;  until  then  he  was 


a  stranger  to  the  action.  By 
amendment  of  summons  he  was 
made  a  party,  and  having  been 
served  therewith  he  was  then 
called  upon  to  answer.  He  can- 
not complain  of  this  any  more 
than  if  he  had  been  made  a 
party,  and  served  at  the  com- 
mencement of  the  action.  He 
can  plead  the  former  judgment 
against  C.  in  bar  or  as  an  extin- 
guishment of  the  original  claim. 
No  right  or  claim  of  his  has 
been  affected  in  the  least  by 
these  proceedings,  nor  been  the 
subject  of  adjudication,  and 
therefore  he  has  not  been  ag- 
grieved.    Ih. 

8.  It  is  the  settled  practice  of  this 
court  not  to  grant  a  motion  for 
a  reargument  of  a  ca&e  on  appeal 
at  the  general  term,  upon 
grounds  that  question  the  cor- 
rectness of  the  former  decision 
made  upon  the  law  and  the  facts 
as  they  were  placed  before  the 
former  general  term  (3IcGarry 
T.  Board  of  Supervisors,  1 
Sweeney  J  217).  In  this  case  the 
respondent  claims  that  the  court 
in  its  disposition  of  the  appeal 
overlooked  an  important  ques- 
tion arising  upon  the  evidence, 
and  that  such  oversight  worked 
a  reversal  of  the  judgment. 
Heldy  that  the  question  claimed 
to  have  been  overlooked  appears 
by  the  opinion  of  the  court  to 
have  been  fully  considered  and 
passed  upon,  and  under  these 
circumstances  and  the  rule  of 
practice  referred  to,  the  appeal 
cannot  be  reargued  and  re- 
examined. Pendleton  v.  Lord^ 
301. 

9.  The  exception  to  the  whole 
charge  of  the  judge  in  bulk  is 
too  general  and  broad  for  con- 
sideration, even  if  some  portion 
is  erroneous  (Haggard  v.  Morgan, 
1  8eld.  422).  Hayden  v.  De  Mels, 
844. 

10.  Upon  a  remittitur  from  the 
court  of  appeals,  the  court  be- 
low is  not  confined  to  rendering 
a  judgment  simply  adopting  the 


568 


INDEX. 


judgment  of  the  court  of  appeals 
as  its  own.  It  must  carry  into 
effect  the  judgment  of  the  court 
of  appeals,  and  take  such  fur- 
ther proceedings  as  may  be 
necessary  for  that  purpose,  prior 
to  the  entering  of  judgment  on 
the  remittitur.  Patten  y.  8tUt, 
846. 

11.  In  order  to  determine  whether 
any  further  proceedings  are 
necessary  to  be  taken  to  carry 
into  effect  the  judgment  of  the 
court  of  appeals,  the  court  below 
is  authorized  to  examine  into, 
and  determine  upon,  the  effect 
of  the  proviaons  in  such  judg- 
ment,   lb, 

12.  Although  the  judgment  of  the 
court  of  appeals  contains  a  clause 
**  without  costs  to  either  party," 
the  costs  of  special  and  general 
term  may  be  allowed  upon  re- 
mittitur by  the  court  below, 
where  the  complaint  was  dis- 
missed on  the  tiial,  with  costs, 
the  judgment  on  such  dismissal 
reversed  by  the  general  term 
and  a  new  trial  ordered,  with 
costs  to  abide  the  event,  and  the 
court  of  appeals  (defendant 
having  stipulated  under  section 
11)  in  all  things  affirmed  the 
general  term  order  granting  a 
new  trial,  and  rendered  judg- 
ment absolute  for  the  plaintiff 
for  part  only  of  the  relief  de- 
manded in  the  complaint,  and 
without  prejudice  to  the  re- 
spective rights  of  the  parties  in 
respect  of  a  part  of  the  relief  de- 
manded, and  without  costs  to 
either  party.  This,  although  the 
action  was  one  for  equitable  re- 
Uef.     lb. 

13.  A  peremptory  direction  by  the 
judge  who  made  an  order,  to  ap- 
pear before  him  for  a  re-settle- 

\  ment,  re-opens  such  order;  und 
until  the  entry  of  another  order 
upon  the  judge's  decision  on  the 
application  for  a  re -settlement, 
there  is  no  order  remainiug  in 
force  or  effect.  This,  although 
the  judge,  in  deciding  the  ap- 
plication for  a  re-settlement,  re- 


fuses to  disturb  the  order  first  en- 
tered. Star  Fire  Jhu.  Co.  ▼. 
Oodet,  859. 

14.  Consequently  the  time  to  ap- 
peal does  not  begin  to  run  until 
the  entry  of  an  order  04  the 
application  for  a  re-settlement, 
embodying  the  provisions  of  the 
one  re-opened,  and  service  of 
notice  thereot    lb. 

15.  Judgment  will  not  be  reversed 
upon  an  exception  to  a  denial  of 
a  motion  to  dismiss  the  com- 
plaint after  the  evidence  is 
closed  on  both  sides,  when  the 
motion  is  based  on  a  proposition 
of  law,  and  the  jud^e  charges 
that  such  proposition  is  the  gen- 
eral rule,  yet  that  there  is  an  ex- 
ception to  it,  and  leaves  it  to 
the  jury  to  determine  whether 
the  case  under  the  evidence 
comes  within  the  exception,  and 
the  defendant  neither  excepts  to 
the  charge,  nor  requires  any  dif- 
ferent charge.  In  shch  case  the 
defendant  acquiesces  in  the 
law  as  charged,  and  concedes 
that  the  exception  stated  in  the 
charge  exists  in  the  law.  Botee 
V.  StecenSy  486. 

16.  An  order  of  the  court  grant- 
ing to  a  party  the  inspection 
and  copy  of  books,  papers,  and 
documents  in  the  possesson  or 
control  of  the  other  party  (  C^EMi^, 
§  888),  is  appealable  (Matter  of 
Duf^  51  How.  Pr.  850).  Central 
Nat.  Bank  v.  Clark,  487. 

17.  Under  the  authority  of  the 
case,  Matter  of  Duff,  Ante^  any 
discretionary  order  made  at  spe- 
cial term  is  appealable  to  the 

feneral  term  of  the  same  court. 
b. 

18.  The  discretion  of  a  jndge 
should  not  be  his  mere  will  and 
pleasure.  It  should  not  be  ar- 
bitrary nor  capricious.  I>i8<»e- 
tion  is  ^  IH90f>mere  per  legem 
quid  bU  jmtum,^^  Tb, 

18.  It  is  the  duty  of  the  court,  at 
general  term,  to  examine  anew 
the  questions  of  fact  and  law 
that  arose  at  special  term  (upon 
a  motion  for  a  new  trial  that 
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was  granted  on  tenns),  in  the 
consideration  of  an  ^peal  from 
the  order  (Macy  v.  Wheeler,  80 
H.  7. 281;.  And  if,  upon  a  full 
review  of  the  facts,  by  the  gen- 
eral term,  it  appears  that  they 
do  not  justify,  or  are  not  suffi- 
cient to  sustain  the  order  of  the 
special  term,  the  order  should  be 
reversed.     Woo^f  v.  Jacob8,  509. 

20.  A  general  term  order  or  judg- 
ment reversing  a  judgment  be- 
low and  dismissing  the  com- 
plaint, may  be  amended  so  as  to 
order  a  new  trial,  instead  of  dis- 
missing the  complaint.  OUes  v. 
AustiUy  540. 

21.  See  statement  of  case  for  a  de- 
tail of  the  facts  on  which  the 
court  refused  to  order  a  re-argu- 
ment, but  did  order  an  amend- 
ment,   lb. 


ARREST. 

1.  The  granting  or  reiiising  of  an 
order  of  arrest  rests  in  the 
sound  discretion  of  the  judge 
to  whom  application  is  made. 
Plaintiff  is  not  entitled  as  mat- 
ter of  right  to  the  order  on  pre- 
senting to  the  judge  an  affidavit, 
or  affidavits,  showing  that  a  suffi- 
cient oause  of  action  exists,  and 
that  the  case  is  one  of  those 
mentioned  in  section  179  of  the 
Code,  and  an  undertaking  of 
which  the  judge  approves. 
Knickerbocker  Life  Ins,  Co,  v. 
Ecdesine,  76. 

2.  May,  in  section  181  of  the  Code, 
is  not  to  be  construed  as  meaning 
tntut  or  shall,  .   lb, 

8.  A  corporation  may  have  an  or- 
der of  arrest  in  an  action  for 
Mbel  whenever  such  action  will 
lie.    lb,  . 

4.  To  sustain  an  order  of  arrest,  in 
an  action  for  libel,  where  the 
words  complained  of  are  not  li- 
belous per  M,  the  plaintiff  is 
bound  to  show, — 

1.  The  facts  and  circum- 
stances which  render  the  words 
libelous. 


2.  Knowledge  of  such  facts 
by  the  defendant  at  the  time  of 
publication. 

8.  Special  damages.    lb, 

5.  The  fact  that  the  granting  of  an 
order  of  arrest  rests  in  the  sound 
discretion  of  the  judge  to  whoih 
the  application  therefor  is  made, 
and  that  the  judge  in  granting 
the  same  has  exercised  his  dis- 
cretion, is  not  to  be  considered 
in  the  determination  of  a  mo- 
tion to  vacate  the  order,  either 
on  the  grounds  that  the  papers 
on  which  it  is  made  ao  not 
show  a  cause  of  action,  or  that 
the  case  is  one  of  those  men- 
tioned in  section  179  of  the 
Code,  or,  on  the  grounds  that 
the  papers  used  on  the  motion 
either  show  that  there  is  no 
cause  of  action,  or  that  the  case 
is  not  one  of  those  mentioned  in 
said  section  179.    lb, 

6.  As  the  Code  now  stands,  a  de- 
fendant is  not  precluded,  by 
giving  bail  on  his  arrest,  from 
questioning  the  sufficiency  of  the 
plaintiff's  complaint  and  origi- 
nal affidavits  to  sustain  the  order. 
lb, 

7.  The  plaintiffs'  affidavit  showed 
that  one  month  before  the  de- 
fendant's note  became  due  he 
sold  his  property,  &c.,  worth 
two  thousand  dollars,  to  his 
brother-in-law,  for  five  hundred 
dollars  (payable  some  time  after- 
wards), provided  the  business 
was  good  and  he  (brother-in- 
law)  was  successful;  also,  that 
defendant  refused  to  show  his 
book  or  give  a  satisfactory  or 
full  statement  of  his  affairs. 
The  defendant  did  not  explain 
or  deny  any  of  these  verified 
statements,  but  moved  upon  the 
insufficiency  of  plaintiff's  affida- 
vit, thus  admittmg  the  same  to 
be  true  (see  Wolfe  v,  Brower,  5 
Bobt,  604 ;  Union  Bank  v,  Mott, 
9  AUb.  108).  Hdd,  that  when 
a  debtor,  shortly  bef ortf  the  ma- 
turity of  his  indebtedness,  selLi 
his  property  for  less  than  its 
value,  to  a  relative,  on  the  credit 
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of  iiearly  a  year,  and  only  paya- 
ble then  on  the  condition  that 
the  business  proved  to  be  good, 
and  the  said  relative  was  saccess- 
fnl,  a  case  arises  where  the  ori- 
ginal creditor  is  entitled  to  an 
order  of  arrest,  or  the  remedy 
afforded  under  sabdivision  5 
of  section  170  of  the  Code ;  and 
the  order  vacatinK  the  same 
should  be  reversed.  Kern  v. 
Baehm,  239. 

See  ExscunoK,  1. 


ASSIGNMENT. 

1.  A  clause  in  an  assignment  of  a 
mortgage  describing  the  moit- 
gage  as  **  A  certain  mortgage  .  . 
made  by  A.  B.,"  is  a  warranty 
that  the  signature  of  the  name 
A.  B.  to  the  paper  is  not  a  for- 
gery.    Corwvfi  V.  Wedey^  109. 

2.  A  clause  in  the  assignment 
whereby  the  assignor  certifies  to, 
and  agrees  with,  the  assignee 
that  the  amount  secured  thereby 
'*  is  now  owing  and  unpaid,  and 
said  mortgage  is  outstanding 
and  unpaia,  and  unsatisfied  of 
record,  and  the  same  is  a  valid 
and  effectual  lien  on  the  personal 
property  mentioned  in  said 
mortgage  as  against  the  said 
assignor,  or  any  act  or  deed  of 
his,"  constitutes  a  warranty  that 
the  signature  of  the  name  of  the 
person  described  in  the  mortgage 
as  the  mortgagor  is  not  a  forgery. 
The  words  **  as  against  the  said 
assignor  or  any  act  or  deed  of 
his,"  do  not  so  qualify  the  other 
words  as  to  prevent  their  oper- 
ating as  a  warranty  by  the  as- 
signor to  the  above  extent.     Ih* 

8.  This,  although  the  assignment 
as  sent  by  the  assignee's  attorney 
to  the  assignor's  attorney  for  ex- 
ecution did  not  contam  these 
words,  but  they  were  inserted  by 
the  assignor's  attorney,  before 
execution  of  the  assignment,  the 
insertion  not  coming  to  the  notice 
of  the  assignee's  attorney  uutil 
some  time  after  the  delivery  of 


asaignment,  when  no  objection 
was  made  thereto.  lb. 
4  The  assignee  of  a  judgment,  who 
has  obtained  an  assignment  that 
was  intended  and  understood  by 
him  and  his  assignor  to  be  given 
as  a  power  of  attorney,  to  collect 
the  judgment  in  the  name  and 
for  the  benefit  of  the  plaintiff 
and  assignor,  or  for  the  purpose 
of  enabling  said  assignee  to  col- 
lect the  judgment  for  his  as- 
signor, has  no  vested  rights  or 
interest  in  the  judgment  other 
than  that  of  agent  or  trustee  of 
the  plaintiff,  his  assignor.  Mo- 
Kee  V.  Murphy,  261. 

5.  Although  such  assignee  has 
sold  real  estate  and  obtained  a 
sheriff's  deed  thereof,  he  is  not 
entitled  to  be  made  a  party  to  an 
action  for  a  foreclosure  of  a 
mortgage  on  said  premises  (as  a 
judgment  creditor  or  purchaser 
of  the  premises  subsequent  to 
the  record  of  the  mortgage). 
Ih. 

6.  Nor  can  he  maintain  an  action 
to  redeem,  &c.,  because  he  was 
not  made  a  party  to  the  foredos- 
ure  action.  The  plaintiff  in  or 
assizor  of  the  judgment  is  in 
equity  the  only  party  entitled  to 
notice,  or  to  be  made  a  party  to 
the  foreclosure  action,  and  if  be 
was  made  a  party  thereto  uid 
foreclosed,  his  assignee,  xroder 
these  facts,  was  foreclosed  also, 
and  cannot  maintain  an  action 
in  equity  to  redeem  from  the 
foreclosure.  He  has  no  equities 
in  the  premises  for  the  consider- 
ation of  the  court,    lb. 

7.  The  assignment  and  transf^  of 
an  invention  and  patent  to  a 
corporation,  and  receiving  in 
payment  therefor  the  entire capi 
tal  stock  of  said  oorparation, 
coupled  with  an  agreement  be 
tween  the  parties  to  the  eflfect 
that  after  the  reception  of  said 
stock,  the  assignor  should  trans- 
fer to  said  corporation  one 
thousand  shares,  and  dionld  sell 
and  transfer  two  thousand  five 
hundred  shares  to  other  membeis 
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of  the^  corporation  for  five  thon- 
sand  dollars,  and  should  retain 
for  himself  the  remaining  two 
thousand  five  hundred  shares,  is 
a  sale  or  disposition,  within  the 
meaning  of  either  of  those  words, 
of  the  said  invention  and  patent, 
as  also  of  one-half  of  the  same. 
Pdtan  V.  BuVcley,  288. 

8.  A.,  under  authority,  collected 
moneys  for  B.,  who  assigned  the 
same  to  0.  After  the  assignment 
an  action  was  commenced  by  D. 
against  the  assignor  B.,  and  an 
attachment  was  issued  therein 
and  the  sheriff  levied  upon  the 
moneys  in  the  hands  of  A.,  as 
the  property  of  B.  In  the  mean 
time,  A.  had  notice  of  the  as- 
signment of  the  moneys  in  his 
hands  from  B.  to  C,  yet,  not- 
withstanding, after  the  perfec- 
tion of  the  judgment  in  the 
action  of  D.  agamst  B.  and  is- 
sue of  execution,  A.  paid  over 
the  moneys  to  the  sheriff  on  the 
execution.  These  facts  being 
established  in  an  action  brought 
by  C.  against  A.,  to  recover 
these  moneys,  it  was  Held^  that 
the  payment  of  the  moneys  by 
A.  to  the  sheriff  on  the  execu- 
tion issued  in  the  attachment 
suit  was  no  protection  against, 
nor  bar  to,  the  recovery  of  the 
moneys  by  C,  the  plaintiff,  in 
this  action.  Oreentree  v.  Bosen- 
gtoek^  505. 

9.  A.  should  have  called  upon  C. 
to  interplead  in  the  attachment 
suit,    or   otherwise  sought  the 

Erotection  of  the  court,  after  he 
ad  received  notice  of  the  as- 
signment. He  paid  the  moneys 
over  to  the  sheriff  at  his  own 
risk.    3. 


ATTACHMENT. 

t.  In  the  case  of  several  attaching 
creditors,  if  the  sum  obtained 
by  the  sheriff  on  the  sale  was 
more  than  sufficient  to  satisfy 
the  execution  of  the  creditor 
who  has  the  prior  lien,  the  8ur> 


plus  would  be  applicable  to  the 
claims  of  the  other  attaching 
creditors,  and  their  attachments 
would  hold  this  surplus.  Wehle 
V.  Butler^  215. 

2.  An  action  being  brought  against 
the  judgment  creditor  to  recover 
the  value  of  the  property  taken 
by  his  attachment  and  sold  on 
his  judgment  and  execution,  the 
evidence  of  there  being  a  sur- 
plus, and  other  attaching  cred- 
itors, would  be  available  to  the 
defendant,  in  mitigation  pro 
tanio  of  damages.     1  h, 

3.  Upon  such  a  state  of  facts  it 
would  be  error  to  exclude  such 
evidence,  although  the  facts  were 
not  set  up  in  the  answer.  Being 
in  mitigation  of  damages,  it  need 
not  be  pleaded  (Travis «.  Barger, 
24  Barb,  614).     Ih. 

4.  Mere  proof  of  other  attachments, 
without  any  proof  of  the  surplus 
to  apply  on  tne  same,  is  not  ad- 
missible in  mitigation  of  dama- 

'    ges.    lb, 

5.  In  the  absence  of  proof  of  the 
amount  of  the  judgment,  and 
the  amount  obtained  by  the 
sheriff  on  the  sale  to  apply  on  the 
same,  it  may  be  assumed  that 
the  whole  proceeds  of  the  sale 
were  exhausted  by  the  execution 
issued  upon  the  judgment,  leav- 
ing nothing  applicable  to  the 
claims  of  the  other  attaching 
creditors.     lb, 

6.  A  levy  under  an  attachment 
may  be  made  after  judgment 
entered  and  execution  issued 
thereon,  if  the  attachment  was 
issued  before  judgment  entered 
and  was  served  before  any 
action  had  been,  or  could  have 
been,  taken  under  the  execution. 
Lynch  y.  Crary^  461. 

7.  Property  held  in  trust,  under  a 
verbal  agreement,  for  the  pur- 
pose of  compromising  with 
creditors,  is  attachable  imtil  it 
is  actually  turned  over  pursuant 
to  a  compromise.     Ih,      * 

8.  What  is  not  sufficient  proof  of 
such  application  of  moneys  by  a 
creditor  or  depositary.    lb. 
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9.  A.,  under  authority,  collected 
moneys  for  B.,  who  assigDed  the 
same  to  C.  After  the  assign- 
ment an  action  was  commenced 
by  D.  against  the  assignor  B., 
and  an  attachment  was  issued 
therein  and  the  sheriff  levied 
upon  the  moneys  in  the  hands  of 
A^  as  the  property  of  B.  In 
the  mean  time,  A.  had  notice  of 
the  assignment  of  the  moneys  in 
his  hands  from  B.  to  C,  yet, 
notwithstanding,  after  the  per- 
fection of  the  judgment  in  the 
action  of  D.  against  B.  and  is- 
sue of  execution,  A.  paid  over 
the  moneys  to  the  sheriff  on  the 
execution.  These  facts  being 
established  in  an  action  brought j 
by  C.  against  A.,  to  recover, 
these  moneys,  it  was  Heldf  that 
the  payment  of  the  moneys  by  I 
A.  to  the  sheriff  on  the  execution 
issued  in  the  attachment  suit 
was  no  protection  against,  nor 
bar  to,  the  recovery  of  the 
moneys  by  C,  the  plaintiff  in 
this  action.  Oreentr»  v.  Bomn- 
•U€hy  505. 

10.  A.  should  have  called  upon  C. 
to  interplead  in  the  attacnment 
suit,   or  otherwise  sought   the 

Srotection  of  the  court,  after  he 
ad  received  notice  of  the  as- 
signment. He  paid  the  moneys 
over  to  the  sheriff  at  his  own 
risk.    lb. 


BAGGAGE. 


See  CABRTTCBfli. 


'     BAIL. 

1.  At  the  time  of  entry  of  judg. 
ment  in  this  action,  defendant 
Wildey  was  in  the  custody  of 
the  sheriff  under  the  order  of 
arrest.  No  execution  was  issued 
against  his  person  until  more 
than  seven  months  after  the  en- 
try of  the  jndgment,  and  after 
several  terms  of  the  court  had 
intervened.      In     this     action 


against  the  bail  it  was  claimed 
by  defendants  that  no  action 
wonld  lie,  as  they  were  relieved 
from  their  obligation  by  reason 
of  the  neglect  of  the  plaintiff 
in  charging  the  defendant 
Wildey  in  execution  for  more 
than  three  months  after  the  last 
day  of  the  term  of  the  court 
succeeding  the  time  of  judg- 
ment, as  provided  in  the  statute 
(2  R  8.  5^6,  $  36)  which  pro- 
vides that  in  case  of  such  n^- 
lect,  the  defendant  may  be  dis- 
charged by  a  supersedeas,  and 
shall  not  be  liable  to  arrest  upon 
any  execution  issued  on  the 
judgment.  In  this  case  no  su- 
persedeas was  applied  for  or 
obtained  from  the  court,  dis- 
charging Wildey,  but  he  was 
discharged  about  a  month  after 
jndgment  by  giving  bail. 

Heldy  1.  That  the  defendant 
Wildey,  under  the  circumstan- 
ces, was  not  entitled  to  a  super- 
sedeas, as  he  was  not  in  custody 
at  the  expiration  of  the  three 
months,  &c 

2.  That  nntil  actually  dis- 
charged from  custody  by  a 
supersedeas,  the  defendant 
Wildey  continued  to  be  liable  to 
arrest  upon  the  execution  issued 
upon  the  judgment. 

8.  That  an  actual  discharge  un- 
der a  supersedeas  would  have  ex- 
oneratea  his  person  from  arrest 
and  relieved  his  bail  from  their 
engagement  that  he  should  at  all 
times  render  himself  amenable 
to  the  process  of  the  court,  &c. 
But  it  will  not  do  for  the  bail  to 
merely  show  a  state  of  facts, 
which,  if  improved  and  acted 
npon,  might  have  procured  a 
supenedeas.  Nothing  short  of 
a  supersedeas  actually  obtained 
will  exonerate  the  defendant  or 
his  bail,  and  Wildey  not  bavins 
obtained  one,  his  bail  was  bound 
to  render  him  amenable  to  the 
process  of  the  court. 

4.  The  execution  agunst  the 
person  of  Wildey  was  properly 
issued,   and  upon  its  being  re- 


INDEX. 


673 


tamed  "not  fqund,"  the  bail 
are  liable.  BostwiekY.  WHdey, 
23. 
2.  As  the  Code  now  stands,  a  de- 
fendant is  not  precluded,  by 
giving  bail  on  his  arrest,  from 
questioning  the  sufficiency  of  the 
plaintiff's  complaint  and  original 
affidavits  to  sustain  the  order. 
Knickerbocker  Ltfe  In$.  Co,  v. 
Eedenne^  76. 


BAILMENT. 

See  OozTTBAcrs,  7. 


BANKRUPTCY. 

1.  Upon  a  motion  for  leave  to  issue 
an  execution  on  a  judgment, 
after  a  lapse  of  five  years  from 
its  entry,  the  defendant  claimed, 
that  by  his  discharge  in  bank- 
ruptcy since  the  entry  of  judg- 
ment, the  same  had  been  ex- 
tinguished. The  plaintiff  cMmed 
that  the  debt  which  was  the 
basis  of  the  judgment,  was 
created  by  the  fraud  of  the 
bankrupt,  and  the  discharge 
does  not  operate  against  it,  as 
such  a  debt  is  excepted  by  sec- 
tions 88  and  84.  The  summons 
was  for  a  money  demand  on 
contract,  without  any  complaint. 
There  was  no.  answer,  and  judg- 
ment entered  by  default.  The 
complaint  ffied  in  the  judCTient 
roU  set  up  the  fraud.  Held^  that 
the  plaintiff^  by  his  summons, 
having  waived  the  fraud  and 
elected  to  brinj^  the  action  in 
assumpsit,  he  is  concluded  by 
his  election,  and  cannot  now,  by 
his  complaint  or  proof  aliunde^ 
show  that  there  was  fraud  on  the 
part  of  the  defendant  in  the 
original  contraction  of  the  debt. 
Bhuman  v.  Strauss^  6. 

2.  Form  of  complaint  containing 
averments  belonging  exclusively 
to  an  action  of  tort,  to  which  a 
supplemental  answer,  setting  up 
a  discharge  in  bankruptcy,  was 


?iennitted  to  be  filed.    Lycn  t. 
iett^  41. 


BEQUESTS. 
See  Wills. 

BILLS  OF  EXCHANGE.        < 

1.  One  Charles  W.  Johnson  as  the 
attorney  of  plaintiff  and  others, 
received  from  John  B.  Caldwell 
a  draft  of  one  thousand  four 
hundred  and  fifty-eight  dollars 
and  twenty-nine  cents,  made  by 
the  firm  of  Nolan  &  Weary,  upon 
the  defendants  at  sight,  payable 
to  the  order  of  plaintiff.  John- 
son indorsed  the  name  of  plaintiff 
on  the  draft  and  sold  the  sfime 
to  the  firm  of  Warren,  Hussey  <& 
Co.,  through  their  agent,  Joseph 
A.  Thatcher,  receiving  the  value 
thereof  in  money  from  Thatcher, 
and  delivering  him  the  draft. 
At  the  time  of  the  negotiation 
and  sale  of  the  draft  by  Johnson 
he  exhibited  to  Thatcher  his 
power  as  attorney,  that  he  claim- 
ed contained  authority  to  in- 
dorse and  sell  the  draft,  and 
Thatcher  examined  it.  This 
power  of  attorney  authorized  him 
to  receive  from  Caldwell  certain 
moneys,  and  effects  in  his  (Cald- 
well's) hands,  and  under  the 
same  he  had  received  this  draft, 
payable  to  the  order  of  plaintiff, 
but  it  contained  no  authority  to 
sell  or  to  indorse  the  draft,  or  in 
any  manner  to  change  or  ex- 
charge  or  dispose  of  the  effects 
he  received  from  Caldwell  under 
the  power.  Held^  that  the  draft 
became  and  was  the  property  of 
the  plaintiff  from  the  time  the 
same  was  delivered  to  Johnson, 
and  the  power  of  the  latter  in 
reference  to  it  was  confined  to 
the  simple  act  of  delivering  or 
transmitting  the  same  to  the 
plaintiff.  The  indorsement  be- 
mg  without  authority,  it  passed 
no  title,  property  or  interest,  in 
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tbe  tame  to  Warren,  Hoasey  & 
Co^  and  defendants  were  liable 
to  pay  tbe  sam  to  tbe  plaintiflf. 
FiUei/  Y.  OiUman^  839. 

2.  The  draft  or  bill  wbicb  was  tbe 
subject  of  tbis  action  against  tbe 
acceptors  of  tbe  same  was 
drawn  by  tbe  firm  of  Requelrae 
&  Co.,  and  delirered  to  plaintiff 
witb  written  directions  of  said 
firm  to  collect  tbe  same  and  bold 
tbe  proceeds  subject  to  tbe  order 
of  M.  Reqaelme.  In  tbe  absence 
of  proof  showing  an  appropria- 
tion by  M.  Reqaelme  of  tbe  said 
proceeds  to  plaintiff's  use,  tbe 
plaintiff  appears  in  tbe  character, 
and  holds  tbe  position  of,  a  mere 
bolder  possessing  authority  to 
collect  tbe  draft,  and  bold  tbe 
proceeds  for  the  benefit  of  tbe 
true  owner,  and  does  not  estab- 
lish that  plaintiff  was  a  bonajids 
bolder  of  commercial  paper  for 
value  paid  on  the  faith  thereof. 
PhUbrick  v.  DaUett,  370. 

8.  And  in  such  a  case  evidence 
offered  by  tbe  defendants,  tbe 
acceptors,  as  to  a  failure  of  con- 
sideration between  them  and 
tbe  drawers,  and  as  to  a  fraud 
bein^  practiced  upon  them  bv 
the  drawers,  by  means  of  which 
they  were  induced  to  accept  the 
draft,  was  clearly  admissible, 
and  its  exclusion  by  tbe  court 
below  was  clearly  an  error.    Ih, 

4.  Even  upon  plaintiff's  theory, 
claimed  and  based  upon  the 
evidence  that  he  took  the  draft 
before  acceptance  for  the  prior 
debt  of  M.  Requelme,  this  evi- 
dence was  admissible.  From 
the  evidence,  as  it  stood,  wben 
the  proposed  evidence  was 
offered  by  defendants,  it  ap- 
peared that  plaintiff  took  the 
draft  before  acceptance  for  an 
antecedent  debt,  and  without 
parting  with  any  value  upon  tbe 
nitb  of  either  the  draft  or  its 
acceptance,  and,  therefore,  evi- 
dence offered  by  the  defendants 
to  show  that  their  subsequent 
acceptance  was  procured  wholly 
by  the  fraud  of  tbe  drawers, 


and  was  in  fact  wboIH'  witbout 
consideration,  should  nave  been 
received.    Ih, 

5.  Tbe  respective  poeitkms  and 
obligations  of  tbe  drawers,  ac- 
ceptors and  hoTia  fide  bold^s  of 
commercial  paper,  and  tbe  cases 
and  a<|}udications  tbereupon  in 
tbe  State  of  New  York,  folly 
reviewed.    Ih, 

6.  Tbe  doctrine  that  wben  a  note 
has  been  taken  for  a  pre-existing 
debt,  that  it  is  bela  bona  fide^ 
&c.,  as  beld  in  Swift  o.  T^son 
(16  Pet,  1),  has  not  been  followed 
in  tbis  State.  A  contrary  rule 
has  been  firmly  maintained,  botb 
at  law  and  in  equity,  by  a  long 
and  uninterrupted  series  of  ad- 
judications, and  is  beyond  ques- 
tion the  law  of  tbe  State  (See 
tbe  opinion  of  the  court  for  the 
numerous  decisions).     lb. 

7.  Review  of  the  following  decis- 
ions, of  a  comparatively  recent 
date,  upon  tbis  question:  Mc- 
Bride  V.  Farmers'  Bank,  26  N. 
T.  450;  Commercial  Bank  of 
Clyde  9.  Marine  Bank,  6  Abik,  Pr. 
J{.  8.  88,  and  8  Keyet,  887; 
Bright  9.  Judson,  47  Barb.  29; 
Farmers'  &  Mechanics'  Bank  e. 
Empire  State  Stone  DreasiBg  Ca^ 
5  Boiw.  289.    lb. 


BUILDING  CONTRACrra 
See  CoNT&ACTB,  8,  21,  22. 


CARRIEBa 

Tbe  law  raises  an  implied  contract 
on  tbe  part  of  camera  of  passen- 
gers, to  safely  transport  and 
deliver  to  their  passengers  tbeir 
baggage,  tbe  same  being  anch  as 
travelers  under  like  circumstan- 
ces carry  witb  them  for  tbeir 
comfort  and  convenience.  In 
tbe  case  of  a  steerage  pasMiiger 
on  a  vessel  bound  to  provide  her 
bedding  for  tbe  voyage,  that 
bedding  constitutes  a  part  of 
ber  ordinaiy  baggage,  tbat  under 
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this  rule  the  passenger  is  justi- 
fied and  protected  in  carrying, 
and  for  wnich  the  carriers  must 
respond  and  pay  for  if  lost. 
Eirschsohn  v.  Hamburgh  Ameri- 
can Packet  Co..  621. 


CASES  CRITICISED. 

Barker  v.  Banage^  Ct.  of  App.  not 
reported.  Followed,  Qrwy  v. 
BeeonA  Ave,  R,  B.  Co.,  519. 

Bidwell  V.  Lamant,  17  How.  Pr. 
857.  Reviewed  and  distinguish- 
ed.    StddMcher  v.  Dacisan,  145. 

Bright  v.  Juds<m^  47  Barb.  29. 
Reviewed.  Phiibrick  v.  DdUett^ 
870. 

Bwrge  v.  Korpy  6  Robt.  1.  Fol- 
lowed. Hayden  v.  De  Mets, 
844. 

CampheU  v.  Woodwarthy  2  N.  T. 
600.  Followed.  HeinmuUer  v. 
AN>oU,  228. 

Commercial  Bank  of  Clyde  v.  Ma- 
rine Bank,  6  Abb.  Pr.  N.  8.  38 ; 
8  Keyes,  837.  Reviewed.  Phil- 
brick  V.  IkUleU,  870. 

Conrad  v.  WiUiams,  6  Hill,  447. 
Followed.  Stafford  v.  Leamy, 
269. 

Dixon  V.  5^oAr,  42  Barb.  74.  Fol- 
lowed. HeinmuUer  v.  Abbott, 
228. 

i>Mjf,  Re,  41  How.  Pr.  850.  Fol- 
lowed. Bathbun  v.  IngersoU, 
211  ;  Central  Nat.  BahkT.  Clark, 
487. 

Farmert^,  Sc  Bank  v.  Empire  State 
Stone  Dressing  Co,^  5  Bosw.  289. 
Reviewed.  PhiUirick  v.  DaUett, 
870. 

J^e^^dT  V.  mtihugK  41  N.  Y.  228. 
Reviewed.  Baphaelsky  v.  Lynch, 
81. 

Forrest  v.  Forrest,  8  Bosw.  666. 
Followed.  .fild^A^un  v.  IngersoU, 
211. 

Gardner  v.  Tyfor,  8  Eeyes,  505. 
Followed.  Baldwin  v.  iS^s^T^r, 
274. 

G^  V.  lfc^5»»?M(j,  42  N.  Y.  46. 
Followed.  J9<»nnit«Z20r  V.  Abbott, 
228. 

Haggard  v.  Morgan^  1  Seld.  422. 


Followed.    Hayden  v.  2)^  ir<^, 

844.  c 

jH(?^«  v.  ^<?^d,  1  Watts,  216.     Fol- 
lowed.    Wehrum  v.  Kuhn,  836. 
^ot>^  V.  r^w  Broeek,  8  Robt.  316. 

Approved,    ^itt  v.  Spencer,  804. 
i>WM  V.   Jemea,    13  Abb.  Pr.  427. 

Followed.    Hupfel  v.  Schoenig, 

476. 
McBride  v.  Farmers^  Bank,  26  N. 

Y.  450.    Reviewed.  Phiibrick  v. 

DaUett,  370. 
McQurry  v.  Supervisors,  1  Sweeny, 

217.     Followed.     Pendleton    v. 

Z<^<^,  801. 
ifcG'etf  V.  Badger,   80  Barb.  246. 

Followed.     IFdArum  v.    Kuhn, 

886. 
ifo^jy  V.   Wheeler,   80  N.  Y.  231. 

Followed.    TrooJ/*  v.  Jacobs,  509. 
Marine  Court  v.  Clements,  31  N.  Y. 

83.     Reviewed  and  distinguish- 
ed.    Stilebacher  v.  Davison,  145. 
if^it^  V.  Claghom,  44  N.  Y.  849. 

Reviewed.     Butler   v.    Evening 

Mail  Assoc.  58. 
O^Brien  v.  Bowers,  4  Bosw.  662. 

Followed.     Hupfel  v.  Schoenig, 

476. 
PdopZd  V.  2>o<^«,  6  How.  Pr.  47. 

Followed.    Hupfd  v.   Schoenig, 

476. 
i?t«M»tf«  V.  (7(w;k.  8  Hill,  504.     Fol- 
lowed.     Wehrum  v.  JTwA/i,  836. 
/9ie6«rt  v.  -Srw  5.  i2.  Co.,  49  Barb. 

687.     Followed,      Stafford     v. 

Leamy,  269. 
Aw»tfr  V.   Jtfijdfcjr,   25  N.  Y.   868. 

Followed.    Stafford  v.  Leamy, 

269. 
Stewart  v.  Slater,  6  Duer,  88  and 

102.  Followed.  Hupfel  v.  iScAod- 

ni^r,  476. 
Swift  V.    7V«on,  16  Pet.  1.    De- 
nied. Phiibrick  v.  DaUett,  370. 
Finctfn*   v.    Bamford,    83    N.   Y. 

Supr.   Ct.   (1  Jones  &  S.)  506. 

Approved.      HiU    v.    'Spencer, 

804. 
TTaflgnt^n  v.  O^oZwwWa  vZn«.  Co., 

44    N.     Y.     204.       Followed. 

Toun^f  V.  Pacific  Mut.  Ins.  Co.^ 

821. 
TrjWiflwn*w»  V.  TToiwcoreA,  89  Barb. 

294.  Approved.   HiU  y.  J^^enc&r, 

804. 
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CHARGE. 
See  Tbial,  7-9. 


COMMON  CARRIERS. 
See  Cabbiebs. 


COMPLAINT. 
See  PLEADme,  &-7. 


COMPOSITION  WITH  CREDIT- 
ORS. 

1.  Whenever  a  composition  is 
made  with  creditorSf  every  agree- 
ment or  arrangement  by  which 
an  advantage  is  secured  by  any 
one  or  more  of  the  creditors 
which  is  denied  to  others,  is  a 
fraud  upon  the  creditors  from 
whom  it  is  concealed,  although 
it  neither  has  nor  can  have  ^e 
effect  of  depriving  them  of  any 
portion  of  the  amount  which 
they  had  agreed  to  receive,  and 
all  such  agreements  are  void 
(see  the  facts  stated  in  the  opin- 
ion of  the  court,  including  this 
case  within  this  rule  and  the 
authorities  cited).  Mdridge  v. 
StrenM,  491. 

2.  Property  held  in  trust,  under  a 
verbal  agreement,  for  the  pur- 
pose of  compromising  with 
creditors,  is  attachable  until  it 
is  actually  turned  over  pursuant 
to  a  compromise.  Lynch  v. 
Crary^  461. 


COMPROMISE. 

1.  The  referee,  upon  a  conflict  of 
testimony,  found  a  compromise 
settlement  and  accounting  be- 
tween the  parties,  wherein  the 
defendant  agreed  to  pay  plain- 
tiff two  thousand  dollars,  and 
he  found  as  a  conclusion  of  law 
judgment  for  that  sum.  Heldy 
that  his  coBcloaionfl  should  not 


be  difltorbed.  ITdbnem  «.  Kwkn^ 
836. 

2.  It  is  the  sound  policy  of  the 
law  to  permit  paities  to  settle 
and  adjust  disputed  facts  be- 
tween themselvea.   Ih. 

8.  The  .compromiae  or  settlement 
of  even  a  doubtful  claim,  when 

Srocured  without  deceit  (such 
eceit  as  would  vitiate  a  con- 
tract), concludes  the  parties 
(Chitty  on  Cont,  p.  41  and  notes; 
McGee  «.  Badger,  30  Barb.  246 ; 
Hoge  9.  Hoge,  1  WatU^  216; 
Russell «.  Cook,  8  iTt^  {K>4).  Ih. 


CONTRACTS. 

1.  There  was  an  agreement  be- 
tween the  parties,  that  the 
plaintiffs  should  purchase  and 
sell  three  hundred  shares  of 
stock  on  the  joint  account  of 
the  plaintiffis  and  defendants. 
Plaintiffs  purchased  the  stock 
in  June,  1868,  in  accordance 
with  this  asreeroent,  and  with 
the  approvfll  of  the  defendants, 
the  plaintiffs  furnishing  the 
money.  It  was  also  agreed  that 
plaintiffs,  as  a  firm,  might  sell 
this  stock  for  the  joint  account 
of  the  parties  whenever  they 
should  think  best  or  see  fit,  and 
the  certificates  of  the  shares  were 
deposited  in  plaintiffs'  safe,  and 
there  remained  until  May  or 
June,  1869,  when  Henry  H. 
Thompson,  one  of  the  plaintiffs 
without  the  knowledge  or  con- 
sent of  hifl  partner  and  co-plain- 
tiff, or  of  the  defendants,  took 
this  stock  from  the  safe  and  sold 
the  same  for  his  own  account  at 
a  less  rate  or  sum  than  the  origi- 
nal cost  of  the  same,  and  ap- 
plied the  proceeds  to  his  own 
personal  use  and  account.  This 
sale  was  not  known  to  the  plain- 
tiff^ Humphrey  Thompson,  nor 
to  the  defendants,  for  some 
weeks  or  a  month  after  it  oc- 
curred. Hddy  that  this  act  of 
one  of  the  plaintifis  in  taking 
and  selling  the  stock  on  his  ovni 
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account,  and  applying  the  pro- 
ceeds thereof  to  his  own  ac- 
count, was  not  a  sale  of  the  said 
stock  pursuant  to  the  agreement 
between  plaintiffs  and  defend 
ants.  If  considered  as  the  per- 
sonal act  of  the  plaintiff,  who 
did  the  same,  it  was  an  unlaw- 
ful conversion  of  the  property 
of  others.  If  considered  as  the 
act  of  the  plaintiffs,  it  was  8 
breach  of  the  agreement,  for  the 
defendants  were  entitled  to  the 
best  judgment  and  action  of  the 
plaintiffs  as  a  firm  and  of  each 
member  thereof  in  the  sale  of 
that  stock,  and  *  they  cannot  be 
held  to  an  account  upon  such  a 
sale.     Thompson  v.  Broton^  1. 

2.  The  subsequent  acts  of  the 
plaintiffs  in    purchasiug   stock 

.  and  tendering  the  same  to 
the  defendants,  and  on  their 
refusal  to  accept  it,  selling 
the  same  on  notice,  &c.,  could 
not,  and  did  not,  affect  the  re- 
sult, <&c.,  nor  heal  this  breach  of 
the  original  agreement  Defend- 
ants held  not  liable  for  any  loss 
that  the  plaintiffs  sustained  in 
the  transaction,    lb, 

8.  In  an  action  upon  a  contract 

gayable  in  gold,  damages  should 
e  assessed,  and  judgment 
should  be  payable  in  gold. 
Stephens  v.  Howe^  188. 

4.  Notice  to  one  who  is  perform- 
ing labor  and  furnishing  mate- 
rials under  a  contract,  to  stop, 
BO  far  operates  as  a  rescission  of 
the  contract  as  that  he  cannot 
proceed  and  recover  the  contract 
price  as  for  work  done  and  ma- 
terials furnished  after  such  no- 
tice given.  His  remedy  is  the 
recovery  of  damages  for  breach 
of  contract.     lb,  ^ 

5.  Such  damages  cannot  be  re- 
covered under  a  complaint  on 
the  contract  for  the  contract 
price.  The  compUdnt  must  be 
for  damaffes  for  breach  of  con- 
tract,   li, 

6.  A  written  contract  may  be  su- 
perseded by  a  contract  not  in 
writing  inconsistent  therewith, 
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made  subsequently  thereto  on 
sufficient  consideration.  8vJa- 
bacher  v.  Davison,  145. 

Where  the  contract  of  hiring  of 
certain  articles  valued  the  arti- 
cles at  a  certain  sum,  and  the 
hirer  agreed  to  pay  as  rent  a  cer- 
tain sum  per  month  in  advance, 
and  that  the  owner  might  at  any 
time  remove  the  articles,  refund- 
ing the  money  paid  for  rent  for 
time  not  expired,  and  the  latter, 
by  agreement  indorsed  on  the 
back  of  the  contract  of  hiring, 
agreed  to  give  a  bill  of  sale  to 
the  hirer  when  the  sum  fixed  in 
the  contract  of  hiring  as  the. 
value  of  the  articles  should  have 
been  paid  in  rent,  provided  the 
same  should  be  paid  in  ten 
months  from  date,  in  regular 
monthly  installments  as  per 
agreement, — Held,  that  oral  evi- 
dence that  the  hirer,  after  paying 
a  certain  amount  in  installments 
for  rent,  came  to  the  latter,  sur- 
rendered the  various  receipts 
held  by  her,  and  requested  the 
whole  amount  to  be  put  in  one 
receipt,  and  said  she  would  keep 
the  articles  and  pay  the  balance 
as  soon  as  possible,  and  within 
a  specified  time,  and  that  there- 
upon the  latter  received  the 
several  receipts  and  gave  instead 
thereof  one  for  the  whole 
amount,  and  allowed  the  amount 
paid  for  hire  on  account  of  the 
purchase,  was,  being  uncontra- 
dicted, conclusive  of  a  contract 
of  sale  and  purchase  super- 
seding the  prior  one  of  hiring. 
lb. 

Under  a  clause  as  follows: — 
*^  Should  the  owner  at  any  time 
request  any  alterations,  devia- 
tions, additions,  or  omissions 
from  the  said  contract,  he  shall 
be  at  liberty  to  do  so,  and  the 
same  shall  in  no  way  affect  or 
make  void  the  contract,  but  will 
be  added  to,  or  deducted  from, 
the  amount  of  the  contract  by  a 
fair  and  reasonable  valuation," 
work  done  and  materials  fur- 
nished upon  and  for  the  build- 
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ing  agreed  to  be  built  by  the 
contract,  will  not  be  regarded 
as  extra  work,  although  not  call- 
ed for  by  the  contract  or  the 
specifications,  but  will  be  deemed 
as  done  under  the  contract. 
8uch  work  and  materials  cannot 
be  recovered  for  as  extra  work 
and  matmals.  Alger  y.  Vander- 
poel^  161. 

9.  Where  in  an  action  on  a  con- 
tract a  breach  of  the  contract  is 
pleaded  as  a  bar,  and  also  dam- 
ages caused  thereby  attempted 
to  be  pleaded  as  a  counter- 
claim, an  attempt  to  prove  on 
the  trial  damages  docs  not  inter- 
fere with  subsequent  reliance  on 
the  bar,  if  the  judge  at  the  trial, 
without  putting  the  defendant 
to  his  election,  makes  a  ruling 
which  renders  the  plea  in  bar  in- 
applicable, and  such  ruling  is 
error  for  which  the  judgment  is 
reversed.     Ih, 

10.  Contract  to  advance  moneys 
for  the  development  of  an  inven- 
tion contained  an  assignment  of 
one-half  of  the  inventiou,  and 
an  agreement  to  repay  the  money 
advanced,  if  the  party  advanc- 
ing should  not  be  satisfied  with 
the  practicability  of  the  inven- 
tion. When  several  machines 
had  been  constructed,  none  of 
which  were  such  as  was  contem- 
plated by  the  contract,  and  plain- 
tiflf  had  never  expressed  satisfac- 
tion with  any  of  them,  but  the 
defendant  (the  inventor)  was 
himself  dissatisfied  with  them  as 
they  were  constructed,  each 
being  set  aside  for  another,  and 
the  last  one  condemned  and 
abandoned  by  him, — Jlddy  that 
the  advancer  may  rescind  and 
recover  back  his  advances. 
Dpkeri  v.  Sttuirty  189. 

11.  The  joining  by  the  advancer 
with  the  inventor  in  an  agree- 
ment with  other  parties,  where- 
by the  inventor  assigns  to  such 
other  parties  a  certain  propor- 
tion of  his  interest,  and  the  ad- 
vancer a  certain  proportion  of 
the  interest   obtained    by  him 


under  his  agreement  with  the  in- 
ventor, and  the  other  parties 
agree  to  construct  at  their  own 
costs  a  suitable  engine,  and  put 
it  in  practical  operation,  and  pay 
all  the  necessary  expenses  for 
testing  and  bringing  forward  the 
engine  so  as  to  put  it  in  practical 
operation,  and  to  pay  the  in- 
ventor a  certain  weekly  sum  for 
his  personal  expenses,  and  to  pay 
out  of  the  first  profits  of  one- 
half  of  the  interest  assigned  to 
him  a  certain  sum,  a  certain  pro- 
portion of  that  sum  to  the  in- 
ventor, and  a  certain  proportion 
to  the  advancer;  and  whereby  it 
was  agreed  that  none  of  the  par- 
ties should  part  with  or  dispose 
of  any  part  of  their  interest  in 
the  invention,  without  the  con- 
sent and  concurrence  of  all  the 
parties,  does  not  operate  as  a 
waiver  of  the  right  of  rescission 
by  the  advancer,     ift. 

12.  Under  the  circumstances,  an 
offer  before  suit  to  execute  all 
papers  necessary  to  put  the  in- 
ventor in  possession  of  the  right 
to  any  patent  which  the  ad- 
vancer might  hold,  is  a  sufiident 
compliance  with  the  condition 
precedent  of  restoration.     Ih. 

13.  The  principle  governing  mu- 
tual covenants  is  not  applicable 
to  such  a  case.    Ih. 

14.  Under  the  act  of  1833,  prohib- 
iting persons  from  transacting 
business  under  fictitious  names, 
and  making  the  violation  there- 
of an  offense  punishable  by  fine, 
contracts  made  by  persons  doing 
business  under  a  nrm  name,  in 
which  the  designation  '*and 
Company"  or  **&  Co."  repre- 
sents no  actual  partner  or  part- 
ners, are  void.  Stoord*  v.  Owen^ 
277. 

15.  The  breach  of  a  contract  by 
one  contracting  party  gives  to 
the  part^  with  whom  he  con- 
tracts a  right  of  action,  at  law, 
for  the  recovery  of  damages,  and 
such  damages  are  the  direct 
pecuniary  loss  resulting  to  the 
plaintiff  from  the  breacSi  of  the 
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agreement  {Sedgw,  on  Dam.  206 ; 
3  Pars,  on  Oon,  433).  Q;uacken- 
ho8  V.  Edgar.  333. 

16.  The  fact  that  the  premises,  the 
repairs  of  which  were  the  sub- 
ject matter  of  the  contract,  were 
the  property  of  another  person 
than  the  one  who  contracted  for 
the  work  and  materials,  the  de- 
fect of,  and  the  damages  from 
which,  was  the  cause  of  com- 
plaint, does  not  alter  the  above 
general  rule.  The  question  is, 
Has  the  plaintiff  who  contracted 
for  the  work  suffered  damage 
from  the  breach  of  the  contract  ? 
If  so,  he  is  entitled  to  recover. 
lb, 

17.  A  tenant,  or  a  stranger  to  any 
interest  in  the  premises,  may 
contract  with  another  person  for 
work  and  materials  to  be  fur- 
nished, for  repairs  or  improve- 
ments upon  the  realty,  and  suffer 
damage  by  a  breach  of  the  con- 
tract. It  matters  not  that  the 
landlord  or  the  owner  of  the 
premises  suffered  damage  also 
by  the  breach,  and  might  recover 
therefor,  for  a  party  to  the  con- 
tract who  has  suffered  damage 
by  its  breach  can  always  recover 
the  same.  In  such  case  he  is  the 
real  party  in  interest  to  the  ex- 
tent of  the  damage  he  has 
suffered,  and  the  question  as  to 
whether  another  party  or  parties 
has  such  an  interest  that  they 
might  also  recover,  although  not 
a  party  to  the  contract,  should 
not  be  considered  so  far  as  to 
affect  the  general  question.    76. 

18.  Plaintiff  occupied  a  house  that 
was  the  separate  property  of  his 
wife,  and  undertooK  to  repair 
the  same  and  put  it  in  order, 
and  entered  into  a  contract  with 
a  plumber  for  work' and  materia 
als  on  the  same,  who  violated 
his  contract,  and  by  the  breach 
thereof  the  ceilings  and  other 
parts  of  the  house  were  injured 
and  destroyed.  The  damage 
was  repaired  by  the  plaintiff  at 
an  expense  of  several  hundred 
dollars,  and  he  brought  suit  on 


the  contract  to  reqover  damages 
for  the  breach  of  the  contract. 
Held,  that  he  could  recover.  J6. 

19.  Where  there  is  contained  on 
.  the  blank  on  which  a  telegraphic 

message  is  written,  and  above 
the  message,a  printed  clause  that 
all  messages  are  taken  subject  to 
the  terms  thereon  printed,  and 
also  a  printed  request  to  send 
the  message  subject  to  such 
terms,  stating  the  same  to  be 
agreed  to,  the  terms  so  printed 
became  a  part  of  the  contract 
between  the  sender  and  the 
company,  and  are  valid  and 
binding  on  the  sender.  Young 
V.  Western  Union  Telegraph  Co,y 
390. 

20.  In  such  a  clause  providing  that 
the  company  will  not  be  liable 
where  the  claim  is  not  presented 
in  writing  within  a  certain  time, 
the  words  "presented  in  writ- 
ing "  mean  that  the  claim  shall 
be  delivered  to  and  left  with  a 
proper  authorized  official.    lb, 

21.  Where  by  a  stipulation  in  a 
building  contract  a  payment  is 
to  be  made  when  the  trimmings 
are  all  done  and  doors  all  hung, 
and  the  builder  abandons,  the 
work  leaving  the  doors  on  the 
basement  and  first  floor  unhung, 
and  a  considerable  part  of  the 
trimmings  undone,  there  is  not 
sufficient  performance  to  entitle 
him  to  the  payment.  Crane  v. 
Knubd,  443. 

22.  A  statement  to  the  assignee  of 
the  contractor,  made  by  the 
owner,  at  or  about  the  time  that 
he  had  served  the  contractor 
with  a  written  notice  insisting 
on  full  performance,  that  he 
had  no  money  but  expected 
some,  and  would  call  down  and 
see  the  assignee  aud  settle  with 
him;  a  subsequent  statement 
that  he  could  not  pay  then — the 
work  was  not  done,  the  doors 
were  not  hung;  that  he  could 
not  pay  it  then  as  he  had  not  the 
money;  he  would  pay  it  next 
week;  he  would  give  a  check 
for  it;    that  the  parlor    doors 
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were  not  hnng ;  and  a  statement 
at  a  farther  interview  that  the 
contract  was  not  yet  fulfilled; 
that  the  contractor  had  aban- 
doned his  contract  and  put  him 
to  extra  expense ;  are  insufficient 
to  establish  a  waiver.    lb. 


CONTRIBUTORY     NEGLI- 
GENCE. 

8ee  Nbgliobkce,  1-6. 


CORPORATIONS. 

1.  An  action  for  libel  will  lie  for 
language  used  in  respect  to  a 
corporation  (not  libelous  per  $e) 
if  extrinsic  facts  and  circum- 
stances make  it  libelous,  and 
special  damage  has  resulted 
thorefrom  to  its  business,  credit, 
or  property.  Kniekerbodber  lAfe 
Tns,  Co,  V.  EceUsinA,  76. 

2.  A  corporation  may  have  an  or- 
der of  arrest  in  an  action  for 
libel,  whenever  such  action  will 
lie.    lb, 

8.  In  an  action  brought  by  a  la- 
borer or  servant  of  a  mining 
corporation  against  a  stockholder 
of  the  same,  to  recover  a  debt 
due  for  services  performed  for 
such  corporation,  under  section 
18  of  the  act  to  authorize  the 
formation  of  corporations  for 
manufacturing,  mining,  and 
chemical  purposes  (Latos  of  1848, 
chap.  40),  it  is  necessary  to 
prove  a  judgment  against  the 
company,  and  when  proved  it 
furnishes  all  that  is  necessary  to 
be  proved,  so  far  as  establishing 
the  debt  against  the  company 
for  the  recovery  of  which  from 
the  stockholder  'the  plaintiff 
sues.     HUl  V.  Spencer,  804. 

4.  It  is    not   necessary  that    the 

Slaintiff  should  show  that  this 
ebt  for  which  he  is  suing  was 
payable  within  one  year  from 
the  time  the  debt  was  contracted, 
before  he  is  entitled  to  intro- 
duce the  judgment  record.    Ih, 


,  One  who  was  employed  by  and 
acted  for  a  mining  company,  as 
an  attorney  with  full  and  gen- 
eral powers,  and  also  as  a  super- 
intendent and  commercial  agent, 
is  a  laborer  or  servant  under  the 
statute.  Hovey  «.  Ten  Broeck, 
8  Bobt.  316 ;  Williamson  v.  Wads- 
worth,  49  Barb.  294;  Vincent  t>. 
Bamford,  Jf.  F.  8upr,  Ct,y  vol. 
83,  p.  506  (1  Jones  db  8.  506),  re- 
viewed and  approved,  and  the 
ruling  therein  considered  author- 
ity for  the  decision  of  this  case. 
lb. 


COSTS. 

1.  The  court  has  power  to  grant 
an  extra  allowance  in  all  actions 
which  are  difficult  or  extraor- 
dinary, when  a  defense  has  been 
interposed  or  a  trial  had.  CoaUi 
V.  Goddard,  118. 

3.  Extra  allowance  can  be  granted 
only  on  a  money  basis,  upon 
which  a  percentage  can  be  cal- 
culated,   lb. 

3.  Notwithstanding  an  offer,  after 
defense  interposed,  to  allow 
judgment,  and  an  acceptance 
thereof,  the  court  has  power  to 
grant  an  extra  allowance.     lb. 

4.  A  trademark  has  not,  in  itself, 
as  distinct  from  the  value  of  the 
article  of  which  it  is  the  trade- 
mark, any  money  value  which 
can  constitute  a  money  basis  on 
which  to  compute  an  extra 
allowance.    lb. 

5.  Extra  allowance,  wh^i  granted, 
forms  part  of  the  costs,     lb. 

6.  Although  the  judgment  of  the 
court  of  appeals  contains  a 
clause,  '^without  costs  to 
either  party,*'  the  costs  of  spe- 
cial and  general  term  may  be 
allowed  upon  remittitur  to  the 
court  below,  where  the  com- 
plaint was  dismissed  on  the 
trial,  with  costs,  the  judgment 
on  such  dismissal  reversed  by 
the  general    term,  and  a  new 

*  trial  ordered,  with  coats  to  abide 
the  event|  and  the  court  of  ap- 
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peals  (defendant  having  stipu- 
lated under  section  11)  has  in 
all  things  affirmed  the  general 
'term  order  granting  a  new  trial, 
and  has  rendered  judgment  ab- 
solute for  the  plaintin  for  part 
only  of  the  relief  demanded  in 
the  complaint,  and  without  pre- 
judice to  the  respective  rights  of 
the  parties  in  respect  of  a  part 
of  the  relief  demanded,  and 
without  costs  to  either  party. 
This,  although  the  action  was 
one  for  equitable  relief.  Patten 
V.  8tm,  846. 

See  Pabtnebshif,  8. 


COVENANTS. 

1.  A  covenant  in  a  lease  for  quiet 
enjoyment  relates  only  to  the 
title,  not  to  actual  possession  or 
undisturbed  enjoyment,  where 
there  is  no  eviction.  Johnwn  v. 
Oppenheim^  416. 

2.  A  covenant  that  the  tenant 
shall  use  the  premises  for  par- 
ticular purposes  only  c'annot  be 
construed  into  an  implied  con- 
tract or  warranty  by  the  lessor 
that  the  premises  shall  be  or 
continue  nt  for  those  purposes. 
lb. 


CROSS-EXAMINATION. 
See  WiTiJBSSBS,  4,  5,  iO-18. 

DAMAGES. 

1.  The  breach  of  a  contract  by 
one  contracting  party  ^ves  to 
the  party  with  whom  ne  con- 
tracts a  right  of  action,  at  law, 
for  the  recovery  of  damages, 
and  such  damages  are  the  di- 
rect pecuniai^  loss  resulting  to 
the  plaintiff  from  the  breach  of 
the  agreement  (Sedgw.on  Dam. 
206;  2  Pari,  on  Can.  432).  Quack- 
enboi  V.  JSdgarj  383« 


2.  The  fact  that  the  premises,  the 
repairs  of  which  were  the  sub- 
ject matter  of  the  contract,  were 
the  property  of  another  person 
than  the  one  who  contracted  for 
the  work  and  materials,  the  de- 
fect of,  and  damages  from  which, 
was  the  cause  of  complaint,  does 
not  alter  the  above  general  rale. 
The  question  is.  Has  the  plain- 
tiff who  contracted  for  the  work 
suffered  damage  from  the  breach 
of  the  contract  f  If  so,  he  is 
entitled  to  recover.    lb. 

8.  A  tenant,  or  a  stranger  to  any 
interest  in  the  premises,  may 
contract  with  another  person  for 
work  and  materials  to  be  fur- 
nished, for  repairs  or  improve- 
ments upon  the  realty,  and  suffer 
damage  by  a  breach  of  the  con- 
tract. It  matters  not  that  the 
landlord  or  the  owner  of  the 

g remises  suffered  damage  also 
y  the  breach,  and  might  re- 
cover therefor,  for  a  party  to  the 
contract  who  has  suffered  dam- 
age by  its  breach,  can  always  re- 
cover the  same.  In  such  case  he 
is  the  real  party  in  interest  to 
the  extent  of  the  damage  he  has 
suffered,  and  the  question  as  to 
whether  another  party  or  parties 
has  such  an  interest  that  he 
might  also  recover,  although  not 
a  party  to  the  contract,  should 
not  be  considered  so  far  as  to 
affect  the  general  question.  1  b, 
4.  Plaintiff  occupied  a  house  that 
was  the  separate  property  of  his 
wife,  and  undertook  to  repair 
the  same  and  put  it  in  order, 
and  entered  into  a  contract  with 
a  plumber  fot  work  and  mate- 
rials on  the  same,  who  violated 
his  contract,  and  by  the  breach 
thereof  the  ceilings  and  other 
parts  of  the  house  were  injured 
and  destroyed,  and  the  damage 
was  repaired  by  the  plaintiff  at 
an  expense  of  several  hundred 
dollars,  and  he  brought  suit  on 
the  contract  to  recover  damages 
^for  the  breach  of  the  contract. 
Heldy  that  he  could  recover.  lb. 
See  CoimtAOTs,  8. 
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DSCLARATIONS. 
See  Btidxhob,  10. 


DELIVERY. 
SeefiALBB,  8,4. 


DEPOSITIONS. 

1.  An  order  for  a  commiflsion  to 
examine  witnesses  with  a  stay  of 
proceedings,  although  in  a  sense 
discretionary  with  the  jndge  who 
granted  it,  is  reviewable  by  the 
general  term.  It  affects  a  sub- 
stantial right  within  subdivision 
8  of  sectiim  849  of  the  Code,  and 
under  the  authority  of  In  Be 
Duff,  41  Haw.  Pr.  850,  is  appeal- 
able.    Baihbun  Y.  InfferdoU,  211. 

2.  A  referee  has  no  power  to  issue 
a  commission  to  examine  wit- 
nesses. The  court  only  can  do 
this.    lb, 

8.  An  order  for  a  commisdon,  al- 
though not  an  absolute  right, 
has  become  almost  a  matter  of 
course.  Wlien  applied  for  and 
the  applicant  is  not  guilty  of 
laches,  a  stay  of  proceedings  is 
usually  granted,  but  where  much 
time  has  elapsed,  very  satisfac- 
tory excuse  is  required,  and  the 
party  must  make  out  so  strong  a 
case  (not  only  excusing  the 
laches  but  also  of  the  necessity 
and  materiality  of  the  evidence 
sought),  as  will  relnove  the 
natural  suspicion  of  bad  faith 
(Forrest  «.  Forrest,  8  Bow.  666). 
lb. 

4.  A  party  has  no  right  to  rest 
upon  an  expectancy  that  foreign 
witnesses  would  attend.  In 
view  of  the  comprehensive  powers 
of  referees  on  the  trial  of  actions, 
the  c^urt  should  use  its  powers 
of  restraint  with  great  discretion 
and  caution,  and  should  not  in- 
terrupt nor  stop  a  trial  except  in 
A  dear  case  of  necessity,  and 


only  when  substantial  justice  re- 
quires it.    lb. 

5.  An  order  for  a  commission  in  a 
cause  to  examine  foreign  wit- 
nesses cannot  be  iasued  after  the 
trial  and  Judgment  in  the  ac- 
tion. McGoU  V.  ^Sm»  Jfttt  Lu. 
Co^  810. 

6.  It  cannot  be  issued  for  the  pur- 
pose of  preserving  or  perpetwUmg 
Uetimany  which  the  party  might 
lose  by  the  death  or  absence  of 
the  witnesses,  in  the  event  of  a 
reversal  of  the  jnd^ent  and  a 
new  trial  being  directed,  be- 
cause the  statute  providing  for 
the  perpetuating  of  testimony 
applies  only  to  witnesses  in  this 
State,  and  cannot  be  extended 
so  as  to  authorize  the  examina- 
tion of  forei^  witnesses.    lb. 

7.  On  the  motion  for  a  commission 
in  such  a  case,  if  the  case  and 
exceptions  on  the  appeal  pend- 
ing were  before  the  special  term, 
and  it  clearly  appcSu^  there- 
from to  the  court,  that  error  had 
been  committed  on  the  former 
trial,  and  that  there  was  no 
reasonable  doubt  of  a  reversal  of 
the  judgment  and  another  trial 
being  ordered,  would  the  court 
in  such  a  case  have  the  power 
to  order  the  issue  of  a  commis- 
sion in  the  cause  to  examine 
foreign  witnesses  in  anticipation 
of  a  new  trial  t    lb. 

6.  Such  a  submission  of  the  case, 
on  the  motion  to,  and  such  a 
determination  by,  the  special 
term,  was  absolutely  necessary 
to  furnish  even  a  plausible  pre- 
text for  the  order.    lb. 


DEVISES. 
See  WiiiLB. 


DISMISSAL  OF  COMPLAINT. 

See  Afpbai«,  1 ;  NseuosNOB,  8-5, 
8;  Trial,  15. 
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DIVORCE. 

1.  In  a  complaint  by  a  wife  for  a 
limited  divorce  from  her  hus- 
band, allegations  of  scandalous, 
indecent,  and  licentious  acts 
committed  with  and  on  ceitain 
females  other  than  plaintiff,  un- 
accompanied with  averments 
that  such  acts  and  conduct 
either  led  jflaintiff  to  apprehend 
personal  injury  to  herself,  or 
gave  her  pain,  or  affected  her 
body,  mind,  health,  or  feelings, 
are  immaterial  and  irrelevant. 
Kl&in  V.  Klein^  48. 

2.  Whether  such  allegations  would 
be  material  and  releyant,  even  if 
80  accompanied, — Query,     lb. 

8.  If  such  a  complaint  contains 
allegations  that  defendant  con- 
tracted a  venereal  disease,  the 
court  will  not  require  the  time 
and  place  of  such  contraction  to 
be  given.    lb. 


DRAFTS. 
Bee  Bills  of  ExcHAnGS. 


EQUITY. 

1.  Equity  will  not  grant  relief 
where  there  has  been  gross  and 
inexcusable  neglect.  Giles  T. 
AuitiThy  171. 

2.  When  a  lessee,  who  has  cove- 
nanted to  pay  taxes  and  assess- 
ments, leaves  seven  years^  taxes 
(ending  with  the  tax  for  1867) 
unpaid,  suffers  a  part  of  the 
premises  to  be  sola  for  the  first 
two  years'  taxes,  neglects  to  pay 
the  taxes  then  due  when  notified 
in  the  seventh  year  to  pay  the 
same,  and  informed  that  the 
lessor  Ib  unable  to  procure  a 
loan  by  reason  of  their  outstand- 
ing, puts  in  an  answer  to  an 
ejectment  suit  (commenced  De- 
cember 10,  1867),  about  four 
months  after  the  commencement 
of  the  suit,  alleging,  amonj^ 
other  things,  the  payment  of  the 


8. 


first  two  years'  taxes,  and  of 
divers  other  taxes  and  assess- 
ments, but  falsely  denying  that 
any  taxes  remained  unpaid,  does 
not  redeem  the  portion  sold 
until  January  14, 1868,  nor  pay 
the  fourth  year's  tax  until  Feb- 
ruary 14,  1868,  nor  the  fifth 
year's  until  October  27,  1868, 
nor  the  sixth  and  seventh  years' 
until  July  30,  1868,  and  then  on 
October  12,  1868  (before  the  pay- 
ment of  the  fifth  year's  taxes), 
notifies  the  lessor  that  he  hai 
paid  all  taxes  and  assessments 
payable  up  to  date,  asks  for  a 
waiver  of  any  technical  forfeit- 
ure, offers  to  pay  all  rent  due 
and  interest  thereon,  and  costs 
of  ejectment  suit,  both  plain- 
tiff's and  defendant's,  and  on  the 
same  day  commences  an  action 
in  equity  to  procure  relief  from 
the  forfeiture  of  the  lease  on  the 
terms  mentioned  in  his  offer, 
fmd  a  perpetual  injunction 
against  the  prosecution  of  the 
ejectment  action, — Held^  that  he 
was  not  entitled  to  any  relief  in 
equity,  the  only  excuse  offered 
by  him  for  his  neglect  and  ac- 
tion being  that  he  was  advised 
by  his  then  attorney  that  he  need 
not  be  in  a  hurry  to  pay  the 
taxes  so  long  as  his  lessor  allow- 
ed an  assessment,  which  was  on 
the  premises  at  the  time  of  the 
execution  of  the  lease,  to  re- 
main unpaid;  that  he  never 
thought  he  was  injuring  any- 
body but  himself  by  the  taxes 
being  in  arrears,  and  had  no  in- 
tention of  injuring  the  lessor  by 
his  delay.  ChiSi  v.  Atutin. 
171. 

,  Where  a  lease  contains  cove- 
nants for  payment  by  lessee  of 
taxes  and  assessments,  and  a 
clause  of  re-entry  for  default  in 
payment, — Query : 

1.  Can  equity  relieve  from  a 
forfeiture  caused  by  non-pay- 
ment of  taxes  and  assessments  ? 

2.  If  it  can,  will  an  action  in 
equity  lie  in  favor  of  the  lessee 
after  an   action   of    ejectment 
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based  on  such  forfeitare  bas  been 
commenced  by  the  lessor  ? 

Both  these  qaestions  discussed 
ably  by  the  counsel,  and  the  lat- 
ter one  discussed  by  one  of  the 
judges,  but  neither  decided.  lb. 


ESTATES. 
Bee  TsNAiTTB  in  Common. 


ESTOPPEL. 

1.  When  a  party  by  his  words  or 
acts  designedly  induces  another 
to  believe  in  the  existence  of  a 
certain  state  or  condition  of 
things  or  circumstances,  and  in-' 
duces  him  to  act  in  that  belief, 
the  party  so  inducing  him  is 
estopped  from  alleging  or 
proving  a  diifcrent  state  of 
things  and  circumstances  from 
that  he  had  induced  the  party 
to  belieye  in  by  his  statements 
or  acts.  Chapman  v.  O^Brkfiy 
624. 

2.  An  ordinary  illustration  of  this 
rule  is  where  a  sheriff,  seeking 

Sroperty  of  a  defendant  to  levy 
is  execution  upon,  is  informed 
by  another  party  that  certain 
property  pointed  out  by  him 
belongs  to  the  defendant,  and 
in  consequence  of  that  statement 
the  sheriff  levies  upon  the  same. 
The  party  making  such  a  state- 
ment is  estopped  from  after- 
wards claiming  that  property  as 
his  own,  and  proving  that  he 
owned  it  at  the  time  he  made 
the  statement,  in  order  to  re- 
cover its  value  from  the  sheriff. 
lb. 
8.  The  existence  of  this  rule  is 
necessary  for  the  prevention  of 
fraud  and  wrong,  and  lies  at  the 
very  basis  of  society,  and  a 
public  officer  has  to  rely  upon 
the  protection  afforded  him  by 
this  rule.    lb. 

See  AooouNTDfO. 


EVIDENCE. 

1.  A  court  has  power  to  compel, 
by  a  subpoena  dueet  tecum,  the 

Ciuction  by  a  party  of  his 
ks  or  papers;  and  upon  their 
production  the  court  will  be  in  a 
position  to  decide  upon  tbeir 
introduction  in  evidence,  and  as 
to  the  competency  of  such  evi- 
dence as  they  provide.  BolU  ▼. 
Schmidt,  28. 

2.  A  court  or  referee  should  not 
in  the  first  instance  order  the 
production  of  the  books  and 
papers,  as  in  this  case,  and  on 
the  failure  of  such  productica 
on  a  motion  to  punish  the  wit- 
ness for  his  disobedience,  hold 
that  the  witness  was  not  subject 
to  punishment  on  the  ground 
that  such  production  would  not 
entitle  the  plaintiff  to  inspect 
the  books  at  the  triaL  The  in- 
spection alone  could  determine 
that  question.    lb, 

3.  A  party  cannot  be  compelled  by 
order  to  produce  his  books  to 
obtain  evidence  of  a  secondary 
character,  where  it  appears  that 
evidence  of  a  better  character, 
to  the  same  facts,  could  have 
been  obtained  from  other 
sources,  and  from  the  testimony 
of  living  witnesses.  The  appli- 
cation must  show  that  the  dis- 
covery is  needed,  and  necessary; 
and  certainly  that  cannot  be  the 
situation  when  it  appears  there 
are  other  and  better  means  of 
obtaining  the  same  evidence. 
lb, 

4.  Where  the  contract  of  hiring  of 
certain  articles  valued  the  arti- 
cles at  a  certain  sum,  and  the 
hirer  agreed  to  pay  as  rent  a 
certain  sum  per  month  in  ad- 
vance, and  that  the  owner  might 
at  any  time  remove  the  articles, 
refunding  the  money  paid  for 
rent  for  time  not  expired,  and 
the  latter,  by  agreement  indors- 
ed on  the  back  of  the  contract 
of  hiring,  agreed  to  give  a  bill 
of  sale  to  the  hirer  when  the 
sum  fixed   in   the  contract  of 
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hiring  as  the  value  of  the  arti- 
cles should  have  been  paid  in 
rent,  provided  the  same  should 
be  paid  in  ten  months  from  date, 
in  regular  monthly  installments 
as  per  a^ement, — Hsld,  that 
oral  eyidence  that  the  hirer, 
after  paying  a  certain  amount  in 
installments  for  rent,  came  to 
the  latter,  surrendered  the 
various  receipts  held  by  her,  and 
requested  the  whole  amount  to 
be  put  in  one  receipt,  and  said 
she  would  keep  the  articles  and 
pay  the  balance  as  soon  aa  pos- 
sible, and  within  a  specified 
time,  and  that  thereupon  the 
latter  received  the  several  re- 
ceipts and  gave  instead  thereof 
one  for  the  whole  amount,  and 
allowed  the  amount  paid  for 
hire  on  account  of  the  purchase, 
was,  being  uncontradicted,  con- 
clusive of  a  contract  of  sale  and 
purchase  superseding  the  prior 
one  of  hiring.  tiuhbacher  v. 
Davison^  145. 

5.  What  evideuce  is  sufficient,  in 
an  action  against  a  married 
woman  for  goods  sold  and  de- 
livered, to  call  for  a  verdict 
that  she  carried  on  a  separate 
bnsiness,  and  that  the  goods 
were  sold  for  that  business.  1 1, 
"  6.  Handwriting  cannot  be  proved  or 
disproved  by  a  comparison  of  the 
description  given  by  an  expert 
in  handwriting,  of  the  formation 
of  the  letters,  in  writings  not 
put  in  evidence,  but  concerning 
which  the  uncontradicted  proof 
is  that  the  handwritiug  thereof 
is  genuine,  the  characteristics 
of  such  letters,  the  manner  of 
their  formation,  and  the  move- 
ments by  which  they  were 
formed,  with  a  similar  descrip- 
tion of  the  writing  in  dispute 
given  by  the  same  or  another 
expert.  Morey  v.  8(^f6  D^potit 
Co.,  154. 

7.  The  admission  of  the  testimony 
of  experts  giving  such  descrip- 
tions of  the  said  writing  other 
than  the  one  in  dispute  is  error. 
lb. 


8.  The  evidence  of  what  ffoods 
sold  for  at  a  sheriff  ^s  sale  or 
auction  should  be  received  for 
the  consideration  of  the  jury  as 
^to  the  value  of  the  same,  in  a 
case  where  an  action  is  brought 
to  recover  the  value  of  the  same 
goods,  and  damages  for  the 
taking,  &c. ;  and  when  com- 
pared with  other  evidences  of 
value,  offered  in  the  case,  should 
be  allowed  such  weight  as  the 
circumstances  of  the  sale  and 
the  degree  of  competition  ac- 
tually exhibited  should  entitle 
it  to  (Campbell  «.  Woodworth, 
2  K  T.  500 ;  Dixon  v.  Buck,  42 
Barb,  74 ;  Gill  t>.  McNamee,  42 
N,  T,  46).  Heinmuller  v.  Abbott, 
228. 

9.  In  cases  of  alleged  fraudulent 
transfer  to  avoid  process,  the 
papers,  although  correct  on  their 
face,  are  not  conclusive.  Testi- 
mony impeaching  their  validity 
and  effect  can  be  given,  of  al- 
most any  kind  not  clearly  irrele- 
vant, for  the  reason  that  the 
defrauded  party  oftentimes  de- 
pends upon  the  proofs  of  many 
facts  and  circumstances  which 
together  show  the  mala  fides  of 
the  transaction,  yet,  separately, 
might  be  deemed  immaterial. 
Chapman  v.  O^Bnetiy  624. 

10.  Whcit  a  person  said  at  the 
time  of  an  accident,  of  which  he 
was  the  cause,  which  would  jbend 
to  prove  that  the  accident  was 
caused  by  his  carelessness,  may 
be  received  in  evidence  to 
establish  the  fact  of  negligence, 
under  the  rule  that  it  was  a  part 
of  the  res  geita,  Courtney  v. 
Baker,  529. 

11.  The  only  question  in  this  case 
was  whether  the  evidence  was 
sufficient  to  authorize  a  submis- 
sion to,  and  a  finding  by,  a  jury, 
that  the  injury  to  the  plaintiff 
was  caused  by  the  negligence  or 
want  of  defendant's  servant 
while  engaged  in  defendant's 
employment.  (See  the  statement 
i^  opinion  of  the  court.)  Held 
to  be  sufficient,  and   that  the 
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court  erred  in  dlamiflring  the 
complaint,    lb, 

12.  Upon  the  question  of  the  yalne 
of  the  stock  of  a  certain  railroad 
company  at  a  certain  time,  when 
the  same  was  sold,  letters  writ- 
ten  hj  the  president  of  the  rail- 
road in  regard  thereto,  preyious 
to  the  time  of  sale,  are  not  ad- 
missible as  evidence  of  the  value 
of  the  stock  at  that  time  or  at 
any  time,  for  it  is  mere  hearsay 
evidence,  nor  was  it  admissible 
to  prove  that  by  this  informa- 
tion, received  by  the  plaintiff^ 
he  was  prompted  to  rescind  the 
sale  of  the  stock.  BumhcMi  v. 
Thurman^  586. 

18.  The  objections  of  defendants 
to  this  testimony  being  over- 
ruled, and  the  same  received 
and  exception  taken,  —  Bdd, 
that  the  testimony  cannot  be 
deemed  immaterial,  and  it  can- 
not be  held  that  it  did  not  harm 
the  defendants.  That  its  re- 
ception after  objection  was  error 
in  the  court  below.    /&. 

Bee  Attachment,  1-6;  Bills  of 

EzcHANes,  2-7;  Ihsxtbaiccb, 

4,  6. 


EXCEPTIONS. 

1.  Where  a  case  has  been  tried 
and  disposed  of  on  a  wrong 
theory,  the  judgment  will  be 
reversed  upon  general  exceptions 
to  rulings  made  and  propositions 
charged  which  have  for  their 
basis  only  such  erroneous  theoiy. 
Alger  V.  Vanderpoel^  161. 

2.  The  exception  to  the  whole 
charge  of  the  judge  in  bulk  is 
too  g^ral  and  broad  for  con- 
sideration, even  if  some  portion 
is  erroneous  (Haggard  v.  Morgan, 
1  8eld.  422).  mtyden  v.  Ih  MeU, 
844. 

8.  Judgment  will  not  be  reversed 
under  an  exception  to  the  de- 
nial of  the  motion  to  dismiss  the 
complaint, — after  the  eviden^^e  is 
closed  on  both  sides,  when  the 


motion  is  based  on  a  proposition 
of  law,  and  the  judge  charges 
that  such  proposition  is  the  gen- 
eral rule,  yet  that  there  is  an 
exception  to  it,  and  leaves  it  to 
the  jury  to  determine  whether  the 
case  under  the  evidence  comes 
within  the  exception,  and  the 
defendant  neither  excepts  to  the 
charge,  nor  requires  any  different 
charge.  In  sucn  case  the  defend- 
ant acquiesces  in  the  law  as 
charged,  and  concedes  that  the 
exception  stated  in  the  charge 
exists  in  the  law.  Bowe^s^StaoeMy 
486. 

See  Affbal,  1. 


EXECUTION. 

1.  At  the  time  of  entry  of  judg- 
ment in  this  action,  defendant 
Wildey  was  in  the  custody  of 
the  sheriff  under  the  order  of 
arrest.  No  execution  was  issued 
against  his  person  until  more 
than  seven  months  after  the 
entry  pi  the  judgment,  and 
after  several  terms  of  the  court 
had  intervened.  In  this  action 
against  the  bail  it  was  claimed 
by  defendants  that  no  action 
would  lie,  as  they  were  relieved 
from  their  obligation  by  reason 
of  the  neglect  oS  the  plaintiff  in 
charging  the  defendant  Wildey 
in  execution  .for  more  than  three 
months  after  the  last  day  of  the 
term  of  the  court  succeeding^  the 
time  of  judgment,  as  provided 
in  the  sUtute  (2  B.  8.  556,  $ 
46),  which  provides  that  in  case 
of  such  neglect  the  defendant 
may  be  discharged  by  a  superse- 
deas, and  shall  not  be  liable  to 
arrest  upon  any  execution  issued 
on  the  judgment.  In  this  case 
no  supersedeas  was  applied  for 
or  obtained  from  the  court,  dis- 
charging WUdey,  but  he  was 
discharged  about  a  month  after 
judgment  by  giving  bail. 

Htld^   1.  That  the  defendant 
Wildey,  under  the  circumstan- 
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ces,  was  not  entitled  to  a  super- 
sedeas, as  he  was  not  in  custody 
at  the  expiration  of  the  three 
months,  &c. 

2.  That  until  actually  dis- 
charged from  custody  by  a  su- 
pers^eas,  the  defendant  Wildey 
continued  to  be  liable  to  arrest 
upon  the  execution  issued  upon 
the  judgment.  * 

8.  That  an  actual  discharge 
under  a  supersedeas  would  have 
exonerated  his  person  from  ar- 
rest and  relieved  his  bail  from 
their  engagement  that  he  should 
at  all  times  render  himself 
amenable  to  the  process  of  the 
court,  &c.  But  it  will  not  do 
for  the  bail  to  merely  show  a 
state  of  facts,  which,  if  improved 
and  acted  upon,  might  have 
procured  a  supersedeas.  Nothing 
short  of  a  supersedeas  actually 
obtained  will  exonerate  the  de- 
fendant or  his  bail,  and  Wildey 
not  hatinff  obtained  one,  his 
bail  was  bound  to  render  him 
amenable  to  the  process  of  the 
court 

4.  The  execution  against  the 
person  of  "Wildey  was  properly 
issued,  and  upon  its  being  re- 
turned ^^  not  found,*' the  bail  are 
liable.      Bostwiek  v.  Wildey,  23. 

2.  When  a  party  by  his  words  or 
acts  designedly  induces  another 
to  believe  in  the  existence  of  a 
certain  state  or  condition  of 
things  or  circumstances,  and  in- 
duces him  to  act  in  that  belief, 
the  party  so  inducing  him  is 
estopped  from  aUeging  or  prov- 
ing a  different  state  of  tnings 
and  circumstances  from  that  he 
had  induced  the  party  to  believe 
in  by  his  statements  or  acts. 
€hapman  v.  O^Brien,  624. 

8.  An  ordinary  illustration  of  this 
rule  is  where  a  sheriff,  seeking 
property  of  a  defendant  to  levy 
nis  execution  upon,  is  informed 
by  another  party  that  certain 
property  pointed  out  bv  him  be- 
longs to  the  defendant,  aud  in 
consequence  of  that  statement  the 
sheriff  levies  upon  the  same.  The 


party  making  such  a  statement  is 
estopped  from  afterwards  claim- 
ing that  property  as  bis  own, 
and  proving  that  he  owned  it  at 
the  time  he  made  the  statement, 
in  order  to  recover  its  value 
from  the  sheriff.     lb, 

4.  The  existence  of  this  rule  is 
necessary  for  the  prevention  of 
fraud  and  wrong,  and  lies  at  the 
very  basis  of  society,  and  a  pub- 
lic officer  has  to  rely  upon  the 
protection  afforded  him  by  this 
rule.    lb. 

See  AssiGNMBiTT,  8,  9;  Atta^h- 
MBNT,  1-4;  Bankbuptct,  1. 


EXPERTS. 
See  EviDENCB,  6,  7. 


FORECLOSIJRE. 

• 

1.  The  assignee  of  a  judgment, 
who  has  obtained  an  assignment 
that  was  intended  and  under- 
stood by  him  and  his  assignor  to 
be  given  as  a  power  of  attorney, 
to  collect  the  judgment  in  the 
name  and  for  the  benefit  of  the 
plaintiff  and  assignor,  or  for 
the  purpose  of  enabling  said 
assignee  to  collect  the  judgment 
for  his  assignor,  has  no  vested 
rights  or  interest  in  the  judg- 
ment other  than  that  of  agent 
or  trustee  of  the  plaintiff,  his 
assignor.  McKee  v.  Murphy^ 
261. 

2.  Although  such  assignee  has 
sold  real  estate  and  obtained  a 
sheriff's  deed  thereof,  he  is  not 
entitled  to  be  made  a  party  to 
an  action  for  a  foreclosure  of  a 
mortgage  on  said  premises  (as  a 
judgment  creditor  or  purchaser 
of  the  premises  subsequent  to  the 
record  of  the  mortgage),   lb, 

8.  Nor  can  he  maintain  an  action 
to  redeem,  fee.,  because  he  was 
not  made  a  party  to  the  fore- 
closure action.  The  plaintiff  in 
or  assignor  of  the  judgment  is 
in  equity  the  only  party  entitled 
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to  notice,  or  to  be  made  a  party 
to  the  foreclosure  action ;  and  if 
he  was  made  a  part^  thereto  and 
foreclosed,  his  assignee,  under 
these  acts,  was  foreclosed  also, 
and  cannot  maintain  an  action 
in  equity  to  redeem  from 
the  foreclosure.  He  has  no 
equities  in  the  premises  for  the 
consideration  of  the  court.  lb. 


FORMER  ADJUDICATION. 

1.  An  action  was  brought  upon  a 
contract,  to  recover  the  first  and 
second  installments  falling  due 
thereon.  The  defendants,  for  a 
defense,  set  up  non-performance 
on  the  part  of  plaintiff,  and  also 
a  counter-claim  for  an  alleged 
breach  of  the  same  contract  by 
plaintiff.  On  the  trial  of  these 
issues  the  plaintiff  obtained  a 
▼erdict  for  a  sum  much  less  than 
the  said  installments.  In  a  sub- 
sequent action  between  the 
same  parties,  brought  to  recover 
subsequent  installments  falling 
due  on  same  contract, — Hel<^ 
that  the  judgment  roll  in  the 
former  action  was  sufficient 
proof  of  the  cause  of  action, 
and  that  the  former  action  ad- 
judicated all  matters  relating  to 
any  breach  or  breaches  of  said 
contract  on  the  part  of  the 
plaintiff,  or  to  any  counter-claim 
of  defendants,  for  damages 
caused  by  said  breaches,  and 
therefore  all  testimony  offered 
by  the  defendants  relating  to 
said  breaches  or  counter-claim 
for  the  same,  was  properly  ex- 
cluded. De  Wolf  V.  CrandaU, 
14. 

2.  The  former  action  was  a  bar  to 
any  recovery  by  the  defendant 
for  breaches  of  said  contract, 
alleged  and  proved,  or  offered 
to  be  proved,  to  have  been  com- 
mitted at  other  times  than  those 
alleged  and  proved  in  the  former 
action  by  the  defendants.    lb. 

See  Apfsal,  6, 7. 


FRAUD. 

The  subject  of  fraud  and  frandn- 
lent  representations,  and  actions 
based  thereupon,  considered*  and 
discussed  in  the  light  of  many 
cases  cited  in  the  opinion  of  the 
court,  and  made  applicable  to 
this  case.  Lwingston  v.  Keeth^ 
547. 

See  BAjrEBUPTCY,    1;    Bills    of 

Exchange,  2,  8;  Ck>]CPOsrTiOH 

WITH  Cbeditobs,  1. 


FRAUDULENT    CONVEYAN- 
CES. 

In  cases  of  alleged  fraudulent 
transfer  to  avoid  process,  the 
papers,  although  correct  on  their 
face,  are  not  conclusive.  Testi- 
mony impeaching  their  validity 
and  effect  can  be  given,  of  almost 
any  kind  not  clearly  irrelevant, 
for  the  reason  that  the  defrauded 
party  oftentimes  depends  upon 
the  proofs  of  many  facts  and 
circumstances  which  together 
show  the  malajidti  of  the  trans- 
action, yet,  separately,  might  be 
deemed  immaterial.  Chapman 
Y.  O'Brien^  624. 


GENERAL  TERM. 

See  AifENDHSirr,  3 ;  Appbal,  5,  6, 
8, 16,  17,  19;  DsFOsmoNS,  1. 


HANDWRITING. 

1.  Handwriting  cannot  be  proved 
or  disproved  by  a  companson  of 
the  description  given  by  an 
expert  in  handwriting,  of  the 
formation  of  the  letters,  in  writ- 
ings not  put  in  evidence,  but 
concerning  which  the  uncon- 
tradicted proof  is  that  the 
handwriting  thereof  is  genuine, 
the  characteristics  of  such  let- 
ters, the  manner  of  their  forma- 
tion, and  the  movements  by 
which  they  were  formed,  with  a 
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dmilar  description  of  the  writing 
in  dispute  given  by  the  same  or 
another  expert.  Morey  v.  Safe 
Da>09U  Co,  J  154. 
2.  The  admission  of  the  testimony 
of  experts  giving  such  descrip- 
tions of  the  said  writings  other 
than  the  one  in  dispute  is  error. 
lb. 


HUSBAND  AND  WIPE. 
See  DiTOBCB. 


INSPECTION  OF  WRITINGS. 

1.  A  court  has  power  to  compel, 
by  a  subpoena  dttces  Ucum^  the 
production  by  a  party  of  his 
books  or  papers ;  and  upon  their 
production  the  court  will  be  in 
a  position  to  decide  upon  their 
introduction  in  evidence,  and  as 
to  the  competency  of  such  evi- 
dence as  they  provide.  HoUz  v. 
/Schmidt^  28. 

2.  'A  court  or  referee  should  not  in 
the  first  instance  order  the  pro- 
duction of  the  books  and  papers 
as  in  this  case,  and  on  the  failure 
of  such  production  on  a  motion 
to  punish  the  witness  for  his 
disobedience,  hold  that  the  wit- 
ness was  not  subject  to  punish- 
ment on  the  ground  that  such 
production  would  not  entitle  the 
plaintiff  to  inspect  the  books  at 
the  trial.  The  inspection  alone 
could  determine  that  question. 
lb. 

8.  A  party  cannot  be  compelled  by 
order  to  produce  his  books  to 
obtain  evidence  of  a  secondary 
character,  where  it  iippears  that 
evidence  of  a  better  character, 
to  the  same  facts,  could  have 
been  obtained  from  other 
sources,  and  from  the  testimony 
of  living  witnesses.    lb, 

4.  The  application  must  show  that 
the  discovery  is  needed,  and 
necessary;  and  certainly  that 
cannot  be  the  situation  when  it 
oppears  there  are  other  and  bet- 


ter means  of  obtaining  the  same 
evidence.    lb. 


INSURANCE. 

1.  Insurance  was  m^de  upon  a 
cargo  of  hay  laden  upon  the 
**  George  R.  Hale,"  a  canal  boat, 
on  a  voyage  from  New  York  to 
Washington  City.  The  canal 
boat  was  towed  with  other  boats 
down  the  Delaware  River.  A 
heavy  gale  came  on,  aud  caused 
the  tugs  and  canal  boats  to 
separate,  and  the  boat  in  ques- 
tion, with  others  of  the  tow, 
went  ashore  fifteen  or  twenty 
miles  below  the  city,  haviug  lost 
her  roof  and  some  twenty-seven 
bales  of  hay  and  taken  in  four- 
teen inches  of  water.  The  ice 
froze  around  the  boats  the  next 
morning,  and  the  weather  con- 
tinued cold  for  five  or  six  days, 
and  tnen  came  a  thaw.  After 
two  or  three  weeks,  this  boat, 
with  others,  drifted  several 
miles  down  the  river  and  came 
back  on  the  return  tide  to  nearly 
the  same  place,  and  that  night 
another  boat  sank  under  the 
stem  of  the  **  Hale,"  and  when 
the  tide  turned  the  "H-le" 
broke  in  two  in  the  middle,  and 
sunk  in  nine  or  ten  feet  of 
water.  Most  of  the  hay  on  deck 
washed  oflf  and  went  down  the 
stream.  Beld^  that  the  stress  of 
weather  by  which  the  *'Hale" 
was  separated  from  the  tugs  and 
driven  ashore,  must  be  regarded 
as  the  primary  cause  of  the  loss. 
Braum  v:8t.  Nicholas  Ins.  Co,,  281. 

2.  The  term  ** proximate  cause" 
discussed,  and  the  rule  govern- 
ing the  same  considered.    lb, 

8.  In  an  action  on  a  marine  policy 
against  the  underwriters,  the 
plaintiff  must  prove  an  actual 
total  loss  or  else  a  constructive 
total  loss.  McCoU  y.  8tui  Mut, 
Ins,  Co,,  818. 

4.  The  only  evidence  in  this  case 
of  an  actual  total  loss,  was  in 
the  testimony  of  the  captain,  in 


690 


INDEX 


relation  to  the  stranding  and 
filling  of  the  Tessel,  the  Toss  of 
its  span  and  boats,  and  the 
parting  of  its  hawser  and  chain, 
Dut  these  nnmerons  disasters  and 
losses  do  not  of  themselves  show 
a  total  loss.  The  captain  also 
testifies  that  ^*in  five  minutes 
from  the  time  she  struck  she  was 
a  complete  wreck,"  but  he 
stated  no  facts  as  to  the  basis  of 
his  conclusion,  and  his  bare 
statement  that  **  she  was  a  com- 
plete wreck  "  is  but  an  expres- 
sion of  an  opinion  on  his  part, 
and  must  be  weighed  in  connec- 
tion with  the  testimony  of  the 
plaintiff',  that  notwithstanding 
the  situation  of  the  vessel  as  de- 
scribed by  the  captain,  she  was 
afterwards  rescued,  repaired, 
and  for  years  thereafter  was  a 
sound  and  seaworthy  vessel. 
Viewed  in  this  light,  this  asser- 
tion of  the  captain  that  **  she 
was  a  complete  wreck  "  does  not 
establish  such  proof  of  actual 
total  loss  of  the  vessel,  as  the 
underwriters  are  entitled  to, 
for  their  protection  and  as  their 
right  It  not  being  an  actual 
total  loss,  the  verdict  cannot  be 
sustained  as  for  a  constructive 
total  loss,  for  the  reason  that  the 
necessary  proof  or  evidence  es- 
tablishing the  right  of  the  plain- 
USa  to  abandon  the  vessel  and 
insist  upon  a  constructive  total 
loss  was  not  introduced  upon 
the  trial  of  the  case.    Ih, 

5.  In  an  action  upon  a  marine  pol- 
icy to  recover  as  for  an  actual 
total  loss,  the  insured  must  es- 
tablish the  physical  extinction 
of  the  property  insured  or  the 
extinction  of  its  value,  arising 
from  the  perils  insured  against. 
Total  loss  of  value  to  the  owner 
is  equivalent  to  total  physical 
loss  (Wallenstein  9.  Columbia 
Ins.  Co..  44  JV.  r.  204).  Young 
Y.  Padfle  Mut.  In$.  Co.,  821. 

6.  The  evidence  in  this  case  falls 
wholly  short  of  establishing  a 
total  loss,  for  the  reason  that  the 
insured  neglected  or  failed  to 


prove  that  the  portion  of  the 
property  insured  that  reached 
the  port  of  destination  was  of  no 
mercantile  value  at  the  time  of 
its  arrival.    /  b, 

7.  The  party  insured  having 
proved  the  sound  and  valuable 
condition  of  the  property  at  the 
time  of  shipment,  and  its  sub- 
sequent bad  condition,  raises 
the  presumption  that  it  was 
injured  by  the  perils  it  had 
passed  through,  and  it  was 
incumbent  with  the  insurers  to 
rebut  that  presumption,  by 
showing  that  the  property  was 
not  injured  by  any  of  the  causeb 
or  perils  insured  against.     Lb. 

8.  In  this  case  the  insuredf 
failed  to  do  this,  but  the  plain- 
tiff also  failed  to  prove  that  the 
property  injured  was  of  no 
mercantile  value,  after  its  arri- 
val, and  having  sued  for  a  total 
loss,  should  not  recover  because 
of  this  failure  of  proof  on  his 
part     lb. 


JUDGE. 

See  Appeal,  17,  18 ;  Abrbst, 
1,  2,  5. 


JUDGMENT. 

1.  Notwithstanding  an  offer,  after 
defense  interposed,  to  allow 
judgment,  and  acceptance  there- 
of, the  court  has  power  to  grant 
an  extra  allowance.  CoaUi  v. 
Goddardy  118. 

2.  In  an  action  upon  a  contract 
payable  in  gold,  damages  should 
be  assessed  and  judgment  should 
be  payable  in  gold.  Stephen*  v. 
Botoe,  133. 

See  Appeal,   1,  6;  AssioHicEiiT, 

4-6. 


JUDICIAL  SALES. 

The  evidence  of  what  goods  sold 
for  at  a  sheriff *s  sale  or  auction 
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should  be  received  for  the  con- 
sideration of  the  jiuy  as  to  the 
Talue  of  the  same,  in  a  case 
where  an  action  is  brought  to 
recover  the  value  of*  the  same 
ffoods,  and  damages  for  the  tak- 
ing, <&c. ;  and  when  compared 
with  other  evidences  of  value, 
offered  in  the  case,  should  be  al- 
lowed such  weight  as  the  circum- 
stances of  the  sale  and  the  degree 
of  competitioD  actually  exhibited 
should  entitle  it  to  (Campbell  v. 
Woodworth,  2  N.  Y.  500;  Dixon 
f>.  Buck,  42  Barh.  74;  Gill  v. 
McNamee,  42  JV.  7.  46).  H&in- 
muUer  v.  Abbott^  228. 
See  Attachment,  1-6. 


JURY. 


See  Tbial,  7-9. 


LANDLORD  AND  TENANT. 

1.  When  a  lessee,  who  has  cove- 
nanted to  pay  taxes  and  assess- 
ments, leaves  seven  years'  taxes 
(ending  with  the  tax  for  1867)  un- 
paid, suffers  a  part  of  the  premises 
to  be  sold  for  the  first  two 
years'  taxes,  neglects  to  pay  the 
taxes  then  due  when  notified  in 
the  seventh  year  to  pay  the  same, 
and  informed  that  the  lessor  is 
unable  to  procure  a  loan  by  rea- 
son of  their  outstanding,  puts  in 
an  answer  to  an  ejectment  suit 
(commenced  December  10, 1867), 
about  four  months  after  the  com- 
mencement of  the  suit,  alleging, 
among  other  things,  the  payment 
of  the  first  two  years'  taxes,  and 
of  divers  other  taxes  and  assess- 
ments, but  falsely  denying  that 
any  taxes  remained  unpaid,  does 
not  redeem  the  portion  sold  until 
January  14,  1868,  nor  pay  the 
fourth  year's  tax  until  February 
14,  1868,  nor  the  fifth  year's  un- 
til October  27,  1868,  nor  the 
sixth  and  seventh  years'  until 
July  80,  1868,  and  then  on  Oc- 
tober 12,  1868  (before  the  pay- 


ment of  the  fifth  year's  taxes), 
notifies  the  lessor  that  he  has 
paid  all  taxes  and  assessments 
payable  up  to  date,  asks  for  a 
waiver  of  any  technical  forfeiture, 
offers  to  pay  all  rent  due  and  in- 
terest thereon,  and  costs  of  eject- 
ment suit,  both  plaintiff's  and 
defendant's,  and  on  the  same  day 
commences  an  action  in  equity 
to  procure  relief  from  the  for- 
feiture of  the  lease  on  the  terms 
mentioned  in  his  offer,  and  a 
perpetual  injunction  against  the 
prosecution  of  the  ejectment  ac 
tion,  he  is  not  entitled  to  any 
relief  in  equity,  the  only  excuse 
offered  by  him  for  his  neglect 
and  action  being  that  he  was 
advised  by  his  then  attorney  that 
he  need  not  be  in  a  hurry  to  pay 
the  taxes  so  long  as  his  lessor 
allowed  an  assessment,  which 
was  on  the  premises  at  the  time 
of  the  execution  of  the  lease,  to 
remain  unpaid;  that  he  never 
thought  he  was  injuring  any- 
body but  himself  by  the  taxes 
being  in  arrears,  and  had  no  in* 
tention  of  injuring  the  lessor  by 
his  delay.     Giles  v.  Attstiriy  171. 

2.  Where  a  lease  contains  covenants 
for  payment  by  lessee  of  taxes 
and  assessments,  and  a  clause  of 
re-entry  for  default  in  payment, 
query,— 

1.  Can  equity  relieve  from  a 
forfeiture  caused  by  non-payment 
of  taxes  and  assessments  ? 

2.  If  it  can,  will  an  action  in 
equity  lie  in  favor  of  the  lesee 
after  an  action  of  ejectment 
based  on  such  forfeiture  has  been 
commenced  by  the  lessor  ?  Both 
these  questions  discussed  ably 
by  the  counsel,  and  the  latter 
one  discussed  by  one  of  the 
judges,  but  neitHer  decided.  lb. 

3.  A  covenant  in  a  lease  for  quiet 
enjoyment  relates  only  to  the 
title,  not  to  actual  possession  or 
undisturbed  enjoyment,  where 
there  is  no  eviction.    Johnson  y. 

rmheinif  416. 
covenant   that    the  tenant 
shall  use  the  premises  for  par- 
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ticniar  purposes  only  cannot  be 
construed  into  an  implied  con- 
tract or  warranty  by  the  lessor 
that  the  premises  shall  be  or 
continue  nt  for  those  purposes. 

n. 

5.  Excavating  in  an  adjoining  lot 
by  the  owner  thereof,  not  being 
the  lessor,  the  effect  of  whicn 
excavation  is  to  weaken  the 
foundation,  walls,  and  floors  of 
the  building  on  the  demised 
premises,  and  to  cause  the  build- 
ing to  settle,  and  erecting  a 
building  on  the  adjoining  lot,  the 
effect  of  which  is  to  shut  up 
several  windows  in  the  building 
on  the  demised  premises  (no 
question  of  ancient  lights  being 
involved),  will  not  constitute 
eviction.    lb, 

6.  To  entitle  a  leseee  to  the  bene- 
fit of  the  act  of  1860,  chap.  345, 
relieviug  tenants  from  payment 
of  rent  in  certain  cases,  the 
lessee  must  quit  and  surrender 
possession  to  entitle  him  to  the 
benefit  of  the  act ;  and  although 
the  lessee  quits  himself,  yet  if 
he  has  sublet  a  portion  of  the 
premises  and  the  sub -lessee  pon- 
tinues  in  possession  of  that  por- 
tion, the  surrender  does  not  sat- 
isfy the  statute  ;  and  this,  al- 
though there  was  an  arrdnge- 
ment  between  the  lessee  and  his 
tenant  that  bis  tenant  should 
quit  at  the  same  time  he  did, 
and  the  leasee  has  received  no 
rent  from  his  tenant  since  the 
day  when  he,  the  lessee,  quit. 
lb. 

7.  If  the  surrender  is  insufilcient, 
the  lessee  is  not  released  from 
making  an  effectual  surrender 
by  reason  of  the  lessor's  refusal 
to  accept  any  surrender,  and 
this,  although  the  refusal  is 
based  on  the  ground  that  causes 
assigned  for  the  surrender  do 
not  exist,  aiid  if  they  do  exist 
it  was  by  the  fault  of  the  lessee. 

8.  In  an  action  upon  a  lease  (to 
recover  a  quarter's  rent)  that 
contained  the  following  clause: 


"In  case  the  premise  leased 
shall  be  partially  damaged  by 
fire,  but  not  rendered  wholly  un- 
tenantable, the  same  shall  be  re- 
paired with  all  proper  speed  at 
the  expense  of  the  said  parties 
of  the  first  part ;  but  in  case  the 
damage  shall  be  so  extensive  as 
to  render  the  premises  untenant- 
able, the  rent  shall  be  propor- 
tionably  paid  up  to  the  time  of 
such  destruction,  and  shall  from 
thenceforth  cease  until  such  time 
as  the  same  shall  have  been  put 
in  good  repair," — HeldL,  that  this 
condition  applied  to  the  whole 
building,  and  the  use  of  it,  as 
an  entirety,  and  the  building  as 
an  entirety  must  be  proved  to 
be  untenantable.  Kip  v.  Mer- 
win,  581. 
9.  Untenantable  defined  as  mean- 
ing ^'that  the  building  was  not 
fit  for  the  use  of  an  occupant," 
''that  it  was  not  in  suitable  re- 
pair or  condition  for  a  tenant." 
lb. 

See  CoNTBACTS,  17. 


LEGACHEa 


See  WiiiLa. 


LEVY. 
See  AxTACHMiuirr,  6. 


LIBEL. 

1.  An  action  for  libel  will  lie  for 
language  used  in  respect  to  a 
corporation  (not  libelous  p&r  se) 
if  extrinsic  facts  and  circum- 
stances make  it  libelous,  and 
special  damage  has  resulted 
therefrom  to  its  business,  credit, 
or  property.  Knickerbocker  LifB 
Ins.  Co.  V.  JScdmne,  76. 

2.  A  corporation  may  have  an  or- 
der of  arrest  in  action  for  libel, 
whenever  such  action  will  lie. 
lb. 

8.  To  suBtain  an  order  of  aneflt)  in 
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an  action  for  libel,  where  the 
words  complained  of  are  not  li- 
belous per  My  the  plaintiff  is 
bound  to  show — 

1.  The  facts  and  circumstan- 
ces which  render  the  words 
libelous. 

2.  Knowledge  of  such  facts  by 
the  defendant  at  the  time  of 
publication. 

8.  Special  damages.     Ih, 
4.  When  and  how  an  averment  of 
special  damage  in  a  complaint 
for  libel  will  be  ordered  to  be 
made  more  definite.    Ih. 


MANDAMUS. 


See  Practice,  9. 


MARRIED  WOMEN. 

What  evidence  is  sufficient,  in  an 
action  against  a  married  woman 
for  goocjs  sold  and  delivered,  to 
to  call  for  a  verdict  that  she 
carried  on  a  separate  business, 
and  that  the  goods  were  sold  for 
that  business.  Butdxicher  v. 
Daviwriy  145. 


MORTGAGE. 

1.  A  clause  in  an  assignment  of  a 
mortgage  describing  the  mort- 
gage as  *'  A  certain  mortgage  .  . 
made  by  A.  B.,"  is  a  warranty 
that  the  signature  of  the  name 
A.  B.  to  the  paper  is  not  a 
forgery.  Corunn  v.  Wesley ^ 
109. 

2.  A  clause'  in  the  assignment 
whereby  the  assignor  certifies  to, 
and  agrees  with,  the  assignee 
that  the  amount  secured  thereby 
^is  now  owing  and  unpaid,  and 
said  mortfi^age  is  outstanding 
and  unpaid,  and  unsatisfied  of 
record,  and  the  same  is  a  valid 
and  effectual  lien  on  the  personal 
property  mentioned  in  said 
mortgage  as  against  the  said 
assignor,  or  any  act  or  deed  of 

VOL.  II  —38 


his«**  constitutes  a  warranty  that 
the  signature  of  the  name  of  the 
person  described  in  the  mortgage 
as  the  mortgagor  is  not  a  for- 
gery. The  words  "as  against 
the  said  assignor  or  any  act  or 
deed  of  his,''  do  not  so  qualify 
the  other  words  as  to  prevent 
their  operating  as  a  warranty  by 
the  assignor  to  the  above  extent. 
Ih, 

3.  This,  although  the  assignment 
as  sent  by  the  assignee's  attor- 
ney to  the  assignor's  attorney  for 
execution  did  not  contain  these 
words,  but  they  were  inserted  by 
the  assignor's  attorney,  before 
execution  of  the  assignment, 
the  insertion  not  coming  to  the 
notice  of  the  assignee's  attorney 
until  some  time  after  the  delivery 
of  the  assignment,  when  no 
objection  was  made  thereto.  lb, 

4.  The  omission  to  refile  a  chattel 
mortgage  will  not  impair  the 
rights  of  the  mortgagee,  when 
after  default  by  the  mortgagor, 
an  actual  change  of  possession 
o/  the  property  has  t&ken  place, 
or  the  rights  of  the  parties  have 
been  changed  by  some  new  act 
or  contract  in  relation  to  the 
property,  which  would  render  a 
refiling  an  idle  ceremony.  Porter 
V.  Parmly,  398. 

5.  Where  the  property  mortgaged 
consisted  of  hotel  furniture 
situate  at  the  time  in  a  hotel, 
and  the  mortgagor  and  A;  B., 
as  partners,  carrying  on  the  hotel 
business  in  that  hotel,  using,  in 
the  conduct  of  the  business, 
the  mortgaged-  property  as  part 
of  the  hotel  equipments,  and, 
after  default  by  the  mortgagor, 
the  mortgagee  declared  he 
would  not  trust  the  mortgagor 
with  the  property,  and  thereupon 
he,  with  the  consent  of  the 
mortgagor,  placed  the  property 
in  the  possession  of  A.  B.  for 
him,  but  did  not  remove  it  from 
the  hotel,  and  it  remained  in  the 
hotel  from  the  date  of  the 
mortgage  until  its  sale  under 
the  mortgage,  the  partners  dor- 
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ing  the  whole  time  canying  on 
in  the  hotel  the  hotel  buBiness, 
using  in  the  business  the  prop- 
erty as  part  of  the  hotel  equip- 
ments, and  no  notice  was  posted 
about  the  hotel,  nor  any  varia- 
tion in  the  mode  of  the  conduct 
of  the  business  which  indicated 
a  change  of  owuership,  or  of  pos- 
session,— Held^  that  as  against  a 
creditor  of  the  mortgagor, 
whose  demand  did  not  ripen 
into  a  judgment  until  after  the 
expiration  of  one  year  from  the 
filing  of  the  mortgage,  the  rights 
of  the  mortgagee  were  not  pre- 
judiced by  the  non-refiling  of 
the  mortgage.     Ih. 

6.  Heldy  a&>,  that  there  was  a 
sufficient  delivery  and  change 
of  possession  to  prima  facie  satis- 
fy the  statutes  concerning  fraud- 
ulent conveyances.     Ih, 

7.  Although  the  omission  to  refile 
does  not,  under  the  above  cir- 
cumstances, prejudice  the  mort- 
gagee's right,  yet  the  mortgage 
and  the  whole  transaction  may 
be  attacked  for  fraud  on  the 
ground  that  it  was  entered  into 
or  carried  out  with  intent  to 
hinder,  delay,  or  defraud  the 
mortgagor  s  creditors.     lb. 

8.  This,  however,  is  a  question  of 
fact,  and  where,  in  addition  to 
the  above  matters,  it  appears 
that  the  mortgage  was  given  on 
a  sale  by  the  mortgagee  to  the 
mortgagor  of  the  property  for  a 
part  of  the  purchase  money,  and 
the  referee  does  not  find  as 
matter  of  fact  that  the  transac- 
tion was  entered  into  or  carried 
out  with  a  fraudulent  intent,  and 
was  for  that  reason  fraudulent 
against  creditors,  he  is  not  jus- 
t&ed  upon  the  above  facts  in 
adjudging  as  matter  of  law  that 
the  arrangement  entered  into 
between  the  parties  upon  default 
was  fraudulent  and  void  against 
one  who  was  not  misled  thereby. 
lb. 

9.  The  defendant  and  her  husband 
assigned  to  plaintiffs  a  chattel 
mortgage,   and  the    defendant 


covenanted  in  the  assignment  as 
follows : 

**  And  the  said  Sarah  Hexter, 
by  and  with  fhe  consent  of  her 
husband,  does  hereby  covenant 
and  agree,  that  the  sum  of  six 
thousand  five  hundred  dollars 
remains  due  and  unpaid  upon 
said  chattel  mortgage,  and  she 
hereby  guarantees  the  payment 
of  the  same.'^ 

The  plaintiff  foreclosed  the 
chattel  mortgage,  and  recovered 
about  one  thousand  eight  hun- 
dred dollars,   and  brought  suit 
to  recover  four  thousand  seven 
hundred  dollars,  and  interest  on 
the    guarantee.      The    answer, 
among  other  things,  set  forth 
the  foreclosure  and  sale  of   a 
part  only,  and  that  all  of  the 
property  was  worth  more  than 
the  amount  due,  and  that  de- 
fendant was   ignorant    of  the 
amount  realized  at  the  sale.   The 
reply  took  issue  upon  all  the 
matters  set  forth  in  the  answer. 
The  plaintiff  on  the  trial  merely 
proved  the  interest  on  four  thou- 
sand seven  hundred  dollars,  to 
date  of  trial,  and  rested.    J)e-^ 
fend  ant  moved  to  dismiss  the^ 
complaint,   which  was   denied, 
and  then  proved  she  was  a  mar- 
ried woman  at  the  time  of  the 
execution  of  the  guarantee,  and 
rested,  and  moved  again  for  a 
dismissal,    which    wiets    denied, 
and  the  jury  rendered  a  verdict 
for  five  thousand  f^wo  hundred 
and  eleven  dollars  and  seventy- 
seven    cents.      The    following 
rules  and  principles  of  law  were 
applied  by  the  court  in  its  judg- 
ment of  reversal  (exclusive  of 
the  question  of  defendant  being 
a  married  woman) :  The  genertd 
rule,  that  the  burden  of  proof  is 
on  the  party  holding  the  affir- 
mative, has  an  exception  that 
applies  here,  namely :  that  when 
the  plaintiff  grounds  his  riffht 
of  action  upon  a  negative  alle- 
gation, the  establishment  of  this 
negative  is  an  essential  element 
of  the  case  (1  Chrecnl.  <m  En.  | 
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75),  unless  the  subject  matter  of 
the  negatiye  ayennent  lies  pecu- 
liarly within  the  knowledge  of 
the  other  party.  In  the  latter 
case  the  allegation  is  taken  as 
true,  unless  disproved  by  the 
party  having  peculiarly  the 
knowledge.  As  the  issues  were 
framed  in  this  case,  the  plain tifif 
was  bound  to  give  affirmative 

5 roof  of  his  averment  that  he 
ad  not  been  paid  on  the  mort- 
gage. 

1.  The  alleged  breach  was  the 
nonpayment. 

2.  The  nonpayment  was  an 
omission  of  a  third  party,  of 
which  omission  both  parties  had 
equal  knowledge.  . 

8.  The  amount  realized,  or 
that  had  been  paid,  was  peculiar- 
ly within  the  knowledge  of  the 
plaintiff,  who  took  and  sold  the 
property  under  the  mortgage, 
and  received  the  proceeds. 

4.  This  ruling  is  especially  ap- 
plicable in  a  case  where  the  de- 
fendant, being  a  surety,  may  ask 
an  account  from  the  plaintiff  of 
the  proceeds  of  the  mortgaged 
property.  SchUnnger  v.  Hexter^ 
499. 

See  New  Tbial,  5. 


MOTIONS. 

See  Amendment,  3 ;  Bankkuptcy, 

1;  New  Trial,  7-9;  Pbao- 

TICB,  7-9. 


.     NAMES. 
See  Partnership. 


NEGLIGENCE. 

1.  The  plaintiff,  with  her  child, 
about  two  years  old,  were  pas- 
sengers on  one  of  the  defendants' 
street  cars,  and  the  conductor 
stopped  the  car  at  her  request, 
and  she  sought  to  alight  there- 
from with  her  child  in  her  arms. 


2. 


While  in  the  act  of  alighting, 
and  with  one  foot  on  the  step 
and  the  other  on  the  ground,  or 
before  she  had  got  clear  of  the 
car,  the  conductor  rung  the  bell, 
and  the  car  started.  The  plain- 
tiff wore,  as  a  part  of  her  cloth- 
ing, a  hoop  skirt,  and  one  of  the 
steel  hoops  of  the  same  caught 
on  a  nail  projecting  from  the 
platform  of  the  car,  and  the 
plaintiff  was  thrown  upon  the 
ground  and  dragged  some  dis- 
tance over  the  pavement  before 
the  car  was  stopped,  and  she  was 
seriously  frightened  and  injured. 
The  defendants  on  the  defense 
claimed  contributive  negligence 
on  the  part  of  plaintiff,  that  she 
wore  hoops,  an  unnecessary 
article  of  female  apparel,  and 
being  thus  attired  was  bound  to 
exercise  more  care  in  entering 
and  alighting  from  a  car  than  a 
man,  which  she  did  not  do ;  also 
that  the  hoop  spirt  worn  by 
plaintiff  was  the  proximate  cause 
of  the  accident,  or  the  use  of 
the  same  contributed  to  cause 
the  injury,  and  therefore  she 
could  not  recover.  Heldy  if 
hoop  skirts  are  worn  by  such 
passengers  as  the  railroad  com- 
pany were  in  the  habit  of  con- 
veymg,  the  defendants  were 
bound  to  provide  for  the  safety 
of  the  passengers  wearing  that 
kind  of  a  garment,  for  they  are 
bound  to  carry  safely  such  pas- 
sengers as  they  take  and  are  in 
the  habit  of  taking,  and  with  as 
much  care  and  caution  as 
prudent  and  cautious  persons 
would  be  bound  to  exercise. 
Poulin  V.  Broadway  i&  Seventh 
Ave.  R.  R,  Co.,  296. 
An  ordinary  passenger,  and 
still  less  a  woman  with  a  child 
in  her  arms,  cannot  be  expected 
(by  the  exercise  of  their  ordinary 
faculties)  to  anticipate  and 
avoid  such  an  obscure  danger  as 
the  evidence  shows  this  to  have 
been,  and  there  appears  to  be  no 
sufficient  reason  for  disturbing 
the  conclusion  of  the  jury  upon 
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the  eTidence,  that  the  in  jury  to 
the  plaintifiT  was  caused  solely  by 
the  negligence  of  the  defend- 
ants, lb, 
8.  It  is  undoubtedly  true,  that  on 
the  trial  of  an  action  brought  to 
recoTer  damages  caused  by  the 
negligence  of  the  defendant, 
the  negligence  of  the  plain- 
tiff may  so  clearly  appear  (as 
contributing  to  the  accident) 
that  It  would  become  the  duty 
of  the  judge  to  dismiss  the  com- 
plaint. PeHdril  Y.  Second  Ave, 
H,  E,  Co,,  481. 

4.  But  where  the  evidence  dis- 
closes facts  and  circumstances 
which  would  cause  a  fair  differ- 
ence of  opinion  and  judgment 
whether  or  not  the  plaintiff  was 
guilty  of  any  negbgence,  it  is 
the  nght  of  the  plaintiff  to  have 
the  question  of  negligence  sub- 
mitted to  the  jury.     lb, 

5.  The  facts  in  this  case  (see  the 
statement  and  opinion)  should 
have  been  submitted  to  the  jury, 
and  the  question  of  negligence 
considered  and  decided  by  them. 
lb. 

6.  The  law  imposes  the  duty  upon 
every  one,  when  upon  a  public 
highway,  to  use  reasonable  care 
and  diligence  to  avoid  threaten- 
ed danger,  and  protect  himself 
and  property  therefrom,  and  for 
this  purpose  he  is  bound  to  use 
all  his  senses.  When  a  driver, 
who  has  a  carriage  and  horses  in 
charge,  directs  his  mind  and 
senses  to  the  perusal  of  a  news- 
paper, and  releases  all  hold  upon 
and  control  over  the  horses,  at  a 
time  when  he  is  standing  by  or 
near  a  railroad  track  that  is  being 
cleared  of  snow  by  a  snow -plow 
and  sweeper,  of  the  approach 
of  which  he  is  heedlessly  regard- 
less or  unconscious,  it  "presents 
a  case  wherein,  if  damage  occurs 
to  the  horses  and  carriage,  he  is 
guilty  of  negligence,  and  (Jannot 
recover  (Biirker^.  Savage,  Ct.  oj 
Ap]p,,  not  reported,  see  opinion 
of  Obovbb,  J.).  Qray  v.  Second 
Ave.  B,  B,  (7p.,  619. 


7.  What  a  person  said  at  the  time 
of  an  accident,  of  which  he  was 
the  cause,  which  would  tend  to 
prove  that  the  accident  was 
caused  by  his  carelessness,  may 
be  received  in  evidence  to  es- 
tablish the  fact  of  negligence, 
under  the  rule  that  it  was  a  part 
of  the  nw  getA(B.  QouirtaMy  v. 
Baker^  529. 

8.  The  only  other  question  in  this 
case  was  whether  the  evidence 
was  sufficient  to  authorize  a  sub- 
mission to,  and  a  finding  by,  a 
jury,  that  the  injury  to  the  plain- 
tiff was  caused  by  the  negligence 
or  want  of  care  of  defendant's 
servant  while  engaged  in  de- 
fendant's employment.  (See  the 
statement  in  the  opinion  of  the 
court.)  HeldUi  be  sufficient^  and 
that  the  court  below  erred  in 
dismissing  the  complaint.    lb. 


NEW  TRIAL. 

1.  A  motion  for  a  new  trial  on  the 
grounds  of  newly-discovered 
evidence,  may  be  made  after 
judgment.  RaphaeUky  v  Lynch, 
81. 

2.  The  practice  in  this  r^ard, 
considered  and  reviewed,  lb. 

The  principles  settled  in  re- 
gard to  granting  new  trials  on 
the  ground  of  newly-discoYcred 
evidence,  stated,  as  folloi^: 

1.  The  testimony  must  have 
been  discovered  since  the  former 
trial. 

2.  It  must  be  such  as  could 
not  have  been  obtained  with 
reasonable  care  and  dilig<Nice 
before. 

3.  It  must  be  material  to  the 
issue. 

4.  It  must  go  to  the  merits  of 
the  case,  and  not  to  impeach  the 
character  of  former  witnesses. ' 

5.  It  must  not  be  merely  cu- 
mulative to  the  evidence  on  for- 
mer trials. 

6.  The  facts  must  be  strong, 
and  the  party  offering  them 
free  from  laches  or  n^lect.  Ik 
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2.  The  rales  of  the  sapreme  court 
of  1799,  denying  new  trials  after 
judgment,  and  their  effect,  and 
their  evasion  and  non-enforce- 
ment,—considered.    Ih. 

8.  The  act  of  1832  {Lawi  of  1832, 
ch.  12)  authorized  motions  for 
new  trials  on  the  ground  of 
newly  discovered  evidence,  after 
judgment,  and  practically  re- 
pealed the  rules  of  1799.  Prom 
1832  to  the  enactment  of  the 
Code  in  1848,  the  .practice  was 
based  upon  this  statute.  After 
the  enactment  of  the  Code,  the 
question  arose  as  to  whether  the 
act  of  1832  was  not  repealed  by 
the  provisions  thereof.     lb, 

4.  All  the  decisions  reviewed,  in- 
cluding Folger  9.  Fitzhugh,  41 
N,  F.  228,  and  as  a  conclusion 
therefrom, — HMy  that  the  act 
of  1832  is  now  in  full  force  and 
effect,  and  is  not  inconsistent 
with  the  provisions  of  the  Code, 
and  that  motions  for  new  trials, 
upon  the  ground  of  newly-dis- 
covered evidence,  will  be  enter- 
tained and  decided  by  the  court 
after  judgment  in  the  action. 

n. 

5.  In  an  action  to  foreclose  a  mort- 
gage, the  defendants,  T^ho  were 
the  grantees  of  the  defendant, 
the  mortgagor,  pleaded  a  tender 
of  the  money  due  on  the  mort- 
gage, and  proved  a  sufficient  sum 
tendered  unless  twenty  dollars 
of  the  payments  made  were  ap- 
plied on  account  of  interest,  at 
seven  per  cent.,  while  the  mort- 
gage on  its  face  bnly  called  for 
six  per  cent.,  although  plaintiff 
claimed  seven  per  cent,  under 
the  following  facts:  When  the 
mortgage  became  due,  it  was 
owned  by  one  Weiner,  the  as- 
signee of  the  original  mortgagor. 
Phillips,  the  mortgagee,  agreed 
with  Weiner  (veroally),  to  pay 
seven  per  cent  interest  if  he 
would  extend  the  payment  one 
year,  and  subsequently  paid  at 
that  rate.  Afterwards,  Phillips 
conveyed  the  premises  to  defend- 
ant Erekeler,  who  conveyed  to 


defendant  Thaul  subject  to  the 
mortga^, — neither  of  whom  had 
any.  notice  of  the  agreement  of 
Phillips  to  pay  seven  per  cent, 
interest,  and  were  not  bound 
thereby,  unless  the  payment  of 
interest  at  seven  per  cent,  by 
Krekeler,  on  one  occasion, 
through  his  wife,  was  sufficient 
notice;  and  in  regard  to  what 
was  said  between  the  plaintiff 
and  Mrs.  Krekeler,  the  testimony 
was  conflicting.  The  plaintiff 
obtained  judgment,  and  defend- 
ants moved  for  a  new  trial  at 
special  term,  on  the  ground  of 
surprise  and  newly  discovered 
eviaence,  and  the  motion  was 
granted  and  an  appeal  made  to 
general  term  from  the  order. 
Mdd^  by  the  general  term, — 

1.  There  was  no  ground  for 
a  new  trial  on  account  of  surprise. 

2.  The  new  evidence  was  of 
declarations  of  the  plaintiff  since 
the  trial,  contradictory  of  his 
testimony  at  the  trial,  and  tended 
to  establish  that  Krekeler  had 
no  notice  of  the  agreement  made 
by  Phillips  to  pay  seven  per 
cent,  and  paid  that  amount  by 
mistake. 

8.  Under  the  findings  and 
decisions  of  the  court  in  the  case, 
the  question  as  to  whether  Kre- 
keler had  or  had  not  notice  of 
the  parol  a^eement  of  Phillips 
was  wholly  immaterial. 

4.  The  new  evidence  was 
cumulative;  and  therefore  the 
order  for  new  trial  was  reversed. 
Bitter  v.  PhiUips,  289. 
6.  The  rules  governing  courts  in 
granting  new  trials  considered 
and  stated : 

1.  In  a  case  where  evidence 
not  material  to  the  verdict  was 
improperly  received,  or  material 
evidence  rejected  during  the 
trial. 

2.  If  the  referee  has  misapplied 
the  law,  or  adopted  erroneous 
conclusions  of  law. 

8.  If  the  referee  is  pecuniarily 
or  otherwise  interested  in  the 
litigation. 
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4.  Case  of  miBConduct  or  mis- 
take on  the  part  of  the  success- 
ful party  in  the  entry  of  judg- 
ment. 

5.  If  the  damages  awarded 
be  glaiinglj  excessive  or  palpa- 
bly insamcient 

6.  In  case  the  verdict  or  report 
was  obtained  by  surprise  or 
manifestly  against  the  weight  of 
evidence.  Wehrum  v.  ICuhn, 
836. 

7.  When  there  is  a  conflict  of  evi- 
dence on  the  facts  submitt^  to 
the  jury,  and  no  motion  is  made 
either  to  dismiss  the  complaint 
on  the  ground  that  the  plaintiff 
had  failed  to  prove'  a  cause  of 
action,  or  for  a  direction  to  the 
jury  to  find  a  verdict  for  defend- 
ant, on  the  ground  of  insuf- 
ficiency of  the  evidence  to  sus- 
tain a  verdict  against  him,  a 
motion  for  a  new  trial  on  the 
minutes  will  not  be  granted  on 
the  ground  that  the  verdict  is 
without  evidence  or  insufiiciently 
supported  by  the  evidence.  Bowe 
V.  JStevenSy  486. 

8.  On  such  a  motion  the  question 
whether  the  facts  so  submitted, 
even  if  found  in  plaintiff's  favor, 
will  warrant  in  law  a  verdict  for 
him,  cannot  be  raised  if  there 
are  no  exceptions  sufficient  to 
bring  it  before  the  court.    lb. 

9.  It  is  the  duty  of  the  court,  at 
general  term,  to  examine  anew 
the  questions  of  fact  and  law 
that  arose  at  special  term  (upon 
a  motion  for  a  new  trial  that  was 
granted  on  terms),  in  the  cour 
sideration  of  an  appeal  from  the 
order.  And  if,  upon  a  full  re- 
view of  the  facts  by  the  general 
term,  it  appears  that  they  do  not 
justify,  or  are  not  sufficient  to 
sustain  the  order  of  the  special 
term,  the  order  should  be  re- 
versed.    Woolfy.  JaeobSy  509. 


NOTICE. 
See  Action,  8. 


OBJECTIONS. 
8ee  Appeal. 


ORDERS. 


See  Ambhdmekt,  8;  Appeal,  6; 
Arbbst,  1, 4,  5-7;  Dbpositioitb, 
1-8,  5-8 ;  Libel,  %-A  ;  Pbacticb, 
4-9. 


PARTIES. 
See  AssioHMSiiT,  4r-6. 


PARTNERSHIP. 

1.  There  was  an  agreement  be- 
tween the  parties,  that  the  plain- 
tiffs should  purchase  and  sell 
three  hundred  shares  of  stock 
on  the  joint  account  of  the 
plaintiffs  and  defendants.  Plain- 
tiffs purchased  the  stock,  in 
June,  1868,  in  accordance  with 
this  agreement,  and  with  the 
approval  of  the  defendants,  the 
plaintiffs  furnishing  the  money. 
It  was  also  agreed  that  plainti&, 
as  a  firm,  might  sell  wis  stock 
for  the  joint  account  of  the  par- 
ties whenever  they  should  think 
best  or  see  fit,  and  the  certifi- 
cates of  the  shares  were  de- 
posited in  plaintiflb'  safe,  and 
there  remamed  until  May  or 
June,  1869,  when  Henry  H. 
Thompson,  one  of  the  plaintiff, 
without  the  knowledge  or  con- 
sent of  his  partner  and  co-plam- 
tiff,  or  of  the  defendants,  took 
this  stock  from  the  safe  and  sold 
the  same  for  his  own  account  at 
a  less  rate  or  sum  than  the  orig^ 
inal  cost  of  the  same,  and  ap- 
plied the  proceeds  to  his  own 
personal  use  and  account.  This 
sale  was  not  known  to  the  plain- 
tiff, Humphrey  Thonipson,  nor 
to  the  defendants,  for  some 
weeks  or  a  month  after  it  oc- 
curred. Hdd^  that  this  act  of 
one  of  the  plaintiffs,  in  taking 


INDEX. 


599 


and  selling  the  stock  on  his  own 
account,  and  applying  the  pro- 
ceeds thereof  to  nis  own  account, 
was  not  a  sale  of  the  said  stock 
pursuant  to  the  agreement  be- 
tween plaintiffs  and  defendants. 
If  considered  as  the  personal  act 
of  that  plaintiff  who  did  the 
same,  it  was  an  unlawful  con- 
version of  the  property  of  others. 
If  considered  as  the  act  of  the 
plaintiffs,  it  was  a  breach  of  the 
agreement,  for  the  defendants 
were  entitled  to  the  best  judg- 
ment and  action  of  the  plaintiffs 
as  a  firm  and  of  each  member 
thereof  in  the  sale  of  that  stock, 
and  they  cannot  be  held  to 
an  account  upon  such  a  sale. 
Thompson  v  Browriy  1. 
2.  The  firm  of  Steinhart  <k  Heyne 
was  composed  of  Otto  Steinhart 
and  Frederick  W.  Heyne,  and  in 
June,  1868,  were  indebted  to  the 
firm  of  Scholler  &  Co.  in  the 
sum  of  seven  hundred  and 
,  eighty-four  dollars  and  fifty-nine 
cents.  About  the  same  time, 
Heyne  sold  his  interest  in  the 
firm  of  Steinhart  &  Heyne  to 
John  P.  Doellner,  who,  with 
Steinhart,  formed  the  new  firm 
of  Steinhart  &  Co.  One  of  the 
considerations  of  the  sale  was 
Doelloer's  agreement  to  pay  the 
debts  of  Steinhart  &  Heyne, 
among  which  was  the  debt  due 
to  Scholler  &  Co.  On  August  7, 
1868,  Steinhart  sold  out  his  in- 
terest in  the  firm  of  Steinhart  & 
Co.  to  Doellner,  and  Doellner 
gave  him  a  bond  of  indemnity 
a^nst  all  valid  debts  and  lia- 
bilities existing  against  Stein- 
hart &  Co.  mentioned  in  the 
schedule  annexed,  and  the 
schedule  contained  the  follow- 
ing entry:  **  Scholler  &  Co., 
$784.69."  SchoUer  <&  Co.  com- 
menced an  action  against  Stein- 
hart &  Heyne,  and  recovered 
judgment,  by  default,  for  eight 
hundred  and  forty-three  dollars 
and  three  cents,  which  Steinhart 
paid.  Steinhart  brings  suit  on 
the  bond  of  indemnity  against 


Doellner  to  recover  the  amount 
paid  on  that  judgment.  Doell- 
ner claims  that  this  debt  of 
Scholler  &  Co.  was  not  a  valid 
debt  against  the  firm  of  Stein- 
hart &  Co.,  and  not  included  in 
the  terms  of  the  bond  of  indem- 
nity. Held^  by  the  referee  and 
by  the  court  on  appeal,  that  this 
debt  of  SchoUer  &  Co.,  against 
the  firm  of  Steinhart  &  Heyne, 
was  also  a  valid  and  subsisting 
debt  and  liability  against  the 
firm  of  Steinhart  &  Co.,  and  as 
such  included  in  and  covered 
by  the  bond  of  indemnity,  and 
plaintiff  could  recover  said  debt, 
and  all  losses,  damage  and  ex- 
pense to  which  he  was  necessarily 
subjected  by  reason  of  said  debt 
and  liability.  Steinhart  v.  DoeOr 
ner,  218. 

8.  Plaintiff  could  recover  only  the 
costs  that  had  accrued  and  were 
incurred  by  him  upon  the  sum- 
mons being  served  upon  him,  as 
he  did  not  then  give  any  notice 
of  the  action  to  the  defendant 
Doellner,  but  allowed  the  costs 
and  expenses  to  increase  by  judg- 
ment and  execution,  and  there- 
fore he  cannot  recover  for  any 
costs  and  expenses  after  that 
time.     lb, 

4.  Under  the  act  of  1833,  prohibit- 
ing persons  from  transacting 
business  under  fictitious  names, 
and  making  the  violation  there- 
of an  offense  punishable  by  fine, 
contracts  maae  by  persons  doing 
business  under  a  nrm  name,  in 
which  the  designation  *'and 
Company"  or  **  &  Co."  represents 
no  actual  partner  or  partners,  are 
void.    StoordsY,  (hoens^  277. 


PATENTS. 

The  assignment  and  transfer  of  an 
invention  and  patent  to  a  corpo- 
ration, and  receiving  in  payment 
therefor  the  entire  capital  stock 
of  said  corporation,  coupled  with 
and  agreement  between  the  par- 
ties to  the  effect  that  after  the 
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reception  of  said  stock,  the  as- 
signor should  transfer  to  said 
corporation  one  thousand  shares, 
and  should  sell  and  transfer  two 
thousand  five  hundred  shares  to 
other  members  of  the  corpora- 
tion for  five  thousand  dollars, 
and  should  retain  for  himself  the 
remaining  two  thousand  five 
hundred  shares,  is  a  sale  or  dis- 
position, within  the  meaning  of 
cither  of  those  words,  of  the  said 
invention  and  patent,  as  also  of 
one-half  of  the  same.  Pelton  v. 
BulkUy,  283. 


PAYMENT. 

1.  Where  one  proposes  to  do  work 
and  furnish  material  for  another 
at  a  certain  rate  gold,  or  a  cer- 
tain other  rate  currency,  which 
proposal  is  accepted,  an  option 
as  to  mode  of  payment  is  pro- 
vided for.  8t€pnen$  v.  Howe^  188. 

2.  The  first  right  to  exercise  the 
option,  belongs,  under  sncti  a 
contract,  to  the  party  who  is  to 
make  payment;  but  he  must 
exercise  the  right,  before  he  is 
in  default  for  non-payment.    lb, 

8.  When  a  day  certain  is  fixed  for 
payment  he  is  in  default  if  he 
<loes  not  pay  at  the  day ;  if  a 
day  certain  is  not  fixed  he  is  not 
in  default  unless  he  neglects  to 
pay  upon  demand  made  after 
the  debt  has  become  payable. 

4.  The  effect  of  his  exercising  the 
right  is  to  bind  both  parties. 

5.  The  effect  of  his  not  exercising 
the  right  is  to  give  the  other 
party  a  right  to  elect ;  in  which 
case  his  election  binds  both 
parties,    i  h. 

6.  The  receiving  of  bills  for  the 
work,  <fec.,  made  out  on  the  gold 
basis  without  objection,  is  suffi- 
cient evidence  of  an  election  by 
the  party  so  receiving  to  pay  on 
that  basis.    lb. 

7.  The  sending  of  bills  made  out 
on  the  gold  basis  is  sufficient 


evidence  of  an  election  to  receiye 
payment  on  that  basis.    lb. 
See  AcoouiimKe. 


PLEADING. 

1.  Supplemental  pleadings  may  be 
allowed  by  the  court  only;  not 
by  the  referee  before  whom  the 
cause  may  be  on  trial.  Lf/on  v. 
iMtty  41. 

2.  Supplemental  pleadings  will 
always  be  allowed  when  the 
sufficiency  of  the  pleading  is 
matter  of  doubt.  Thus  a  bank- 
rupt discharge  permitted  to 
be  pleaded  to  a  complaint 
containing,  among  other  allega- 
tions, averments  oelonging  ex 
clusively  to  an  action  of  tort. 
]b. 

8.  Form  of  complaint  containing 
averments  belonging  exclusiTely 
to  an  action  of  tor^  to  which  a 
supplemental  answer,  setting  up 
a  discharge  in  bankruptcy,  was 
permitted  to  be  filed.     Jb. 

4.  In  a  complaint  by  a  wife  for  a 
limited  divorce  from  her  hus- 
band, all^ations  of  scandalous, 
indecent  and  licentious-  acts 
committed  by  him  with  and  oa 
certain  females  other  than 
plaintiff,  unaccompanied  with 
averments  that  such  acts  and 
conduct  either  led  plaintiff  to 
apprehend  personal  injury  to 
herself,  or  gave  her  pain,  or 
affected  her  body,  mind,  health, 
or  feelings,  are  immaterial  and 
irrelevant.    Klein  v.  Klein^  48. 

5.  Whether  such  allegations 
would  be  material  and  relevant, 
even  if  so  accompanied, — QtMrtf, 
lb, 

6.  If  the  complaint  contains 
allegations  of  the  contraction  of 
venereal  disease  by  defendant, 
the  court  will  not  require  the 
time  and  place  of  such  contrac- 
tion to  be  given.    1  b, 

7.  When  and  how  an  averment  of 
special  damage  in  a  complaint 
for  libel  will  be  ordered  to  be 
made  more   definite.     Knieket' 
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bocker  L\fe  Ins,  Co,  y.  Ecdesine, 
76. 
8.  Damages  for  breach  of  contract 
cannot  be  recovered  under  a 
complaint  on  the  contract  for 
the  contract  price.  Stephens  v. 
Howe,  138. 
Bee  Action,  1,  2;  Afpbal,  2,  6. 


POWERS. 

1.  One  Charles  W.  Johnson,  as  the 
attorney  of  plaintiff  and  others, 
received  from  one  John  B.  Cald- 
well a  draft  of  one  thousand 
four  hundred  and  fifty-eight 
dollars  and  twenty-nine  cents, 
made  by  the  firm  of  Nolan  & 
Weary,  upon  the  defendants  at 
sight,  payable  to  the  order  of 
plaintin.  Johnson  indorsed  the 
name  of  plaintiff  upon  the  draft 
and  sold  the  same  to  the  firm  of 
Warren,  Hussey  &  Co.,  through 
thiir  agent,  Joseph  A.  Thatcher, 
receiving  the  value  thereof  in 
money  from  Thatcher,  and  de- 
livering him  the  draft.  At  the 
time  of  the  negotiation  and  sale 
of  the  draft  by  Johnson  he  ex- 
hibited to  Thatcher  his  power  of 
attorney,  that  he  claimed  con- 
tained authority  to  indorse  and 
sell  the  draft,  and  Thatcher  ex- 
amined it.  This  power  of  attor- 
ney authorized  him  to  receive 
from  Caldwell  certain  moneys 
and  effects  in  his  (CaldwelPs) 
hands,  and  under  the  same  he 
had  received  this  draft,  payable 
to  the  order  of  plaintifif  but  it 
contained  no  authority  to  sell  or 
to  indorse  the  draft,  or  in  any 
manner  to  change  or  exchange 
or  dispose  of  the  effects  he  re- 
ceived from  Caldwell  under  the 
power.  Held,  that  the  draft  be- 
came and  was  the  property  of 
the  plaintiff  from  the  time  the 
same  was  delivered  to  Johnson, 
and  the  power  of  the  latter  in 
reference  to  it  was  confined  to 
the  simple  act  of  delivering  or 
transmitting  the  same  to  the 
plaintiff.    The  indorsement  be-| 


ing  without  authority,  it  passed 
no  title,  property  or  interest,  in 
the  same  to  Warren,  Hussey  & 
Co.,  and  defendants  were  liable 
to  pay  the  sum  to  the  plaintiff. 
FiUey  v.  Oilman,  889. 
2.  Written  instruments  creating  a 
power  must  be  strictly  construed, 
and  the  authority  therein  given 
not  extended  beyond  that  clearly 
given  in  terms  or  beyond  what 
IS  absolutely  necessary  for  the 
exercise  of  the  power.    lb. 


PRACTICE. 

1.  Upon  a  motion  for  leave  to  issue 
an  execution  on  a  judgment, 
after  a  lapse  of  five  years  from 
its  entry,  the  defendant  claimed, 
that  by  his  discharge  in  bank- 
ruptcy since  the  entry  of  judg- 
ment, the  same  bad  been 
extinguished.  The  plaintiff 
claimed  that  the  debt  which  was 
the  basis  of  the  judgment  was 
created  by  the  fraud  of  the 
bankrupt,  and  that  the  discharge 
did  not  operate  against  it,  as 
such  a  debt  is  excepted  by  sec- 
tions 88  and  84.  The  summons 
was  for  a  money  demand  on  con- 
tract, without  any  complaint. 
There  was  no  answer,  and  judg- 
ment entered  by  default.  The 
complaint  filed  in  the  judgment 
roll  set  up  the  fraud.  He^,  that 
the  plaintiff,  by  his  summons, 
having  waived  the  fraud  and 
elected  to  bring  the  action  in 
assumpsit,  he  is  concluded  by 
his  election,  and  cannot  now,  by 
his  complaint  or  proof  aliunde, 
show  that  there  was  fraud  on 
the  part  of  the  defendant  in  the 
original  contraction  of  the  debt. 
Shuman  v.  Strauss,  6. 

2.  A  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evi- 
dence, may  be  made  after  judg^ 
ment.    Baphadsky  v.  Lynch,  81. 

8.  The  practice  in  this  regard  con- 
sidered and  reviewed.     lb, 

4.  A  peremptory  direction  by  the 
judge  who  made  an  order  to  ap- 
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pear  before  him  for  a  resettle- 
ment, reopeDs  eoch  order;  and 
until  the  entry  of  another  order 
upon  the  judffe^s  decision  on  the 
application  for  a  resettlement, 
there  is  no  order  remaining  in 
force  or  effect.  This,  altho\igh 
the  judge,  in  deciding  the  appli- 
cation for  a  resettlement,  reiuses 
to  disturb  the  order  first  entered. 
Star  Fire  Int.  Co.  v.  Godety  859. 

5.  Consequentljrthe  time  to  appeal 
does  not  begm  to  run  until  the 
entry  of  an  order  on  the  applica- 
tion for  a  resettlement,  embody- 
ing the  provisions  of  the  one  re- 
opened and  service  of  notice 
thereof.     Ih 

t.  An  unnecessary  motion  may  be 
denied  for  that  cause  only. 
Therefore  a  motion  to  vacate  a 
reopened  order,  and  to  have  the 
same  re-entered  as  of  the  date  of 
the  re-entry,  will  be  denied,   lb, 

7.  The  provision  of  the  Co<ie  (sub- 
division 8,  section  401),  which 
requires  a  judge  before  whom 
any  motion  is  made,  to  obtain, 
modify  or  set  aside  any  order  for 
an  injunction,  order  of  arrest,  or 
warrant  of  attachment,  to  render 
and  make  known  his  decision  on 
such  motion  within  twenty  days 
after  the  day  the  same  was 
submitted  to  him  for  decision, 
is  simply  directory,  and  its  non- 
observance  furnishes  no  reason 
for  vacating  and  setting  aside 
his  decision  made  after  the 
twenty  days  had  expired.  Hup- 
fd  V.  Schoemig,  476. 

8.  The  following  decisions  declar- 
ing the  provision  of  section  267 
of  the  Code,  that  provides  that 
the  judge  before  whom  a  case  is 
tried,  must  file  his  decision 
within  twenty  days,  as  merely 
directory,  cited  as  authority  in 
this  case :  O'Brien  v.  Bowers,  4 
Bom.  668;  People  «.  Dodge,  5 
Boto.  Ft.  47 ;  Lewis  «.  Jones,  18 
Ahb.  Pr.  427 ;  Stewart  v.  Slater, 
6  Du&r^  83  and  102.    Ih. 

9.  A  party  considering  himself 
aggrieved  by  the  delay  of  the 
judge  (beyond  the  twenty  days) 


in  filing  his  decision,  can  by 
mandamus  compel  him  to  render 
and  make,  known  the  same. 
lb. 


PROMISSORY   NOTES. 

1.  The  mere  suspension  of  the 
right  of  action  on  a  past  due 
debt  is  a  parting  witn  value. 
Such  suspension  is  caused  by  the 
mere  receipt,  by  the  creditor,  of 
the  time  note  of  a  third  person 
indorsed  by  the  debtor  on 
account  of  the  past  indebtedness, 
without  any  express  agreement 
that  said  note  should  be  taken 
either  in  payment  and  satisfac- 
tion, or  as  collateral.  Lewis  t. 
Bogen^  64. 

2.  When,  in  an  action  on  a  note  of 
0.,  given  by  B.  to  the  plaintiff, 
it  becomes  necessary  for  the 
plaintiff  to  prove  that  he  parted 
with  value  on  the  faith  of  it,  he 
may,  after  showing  that  between 
the  receipt  and  maturity  of  the 
note  he  sold  and  delivered  goods 
to  B.,  be  asked,  *'  Were  the  sup- 
plies furnished  by  you  to  B. 
after  the  delivery  and  before  the 
maturity  of  the  note  furnished 
on  the  note  or  not  ?*' 

1.  Even  if  such  question  calls 
for  an  operation  of  the  mind,  it 
is  proper. 

2.  But  it  calls  foir  a  fact,  and 
is  therefore  proper.     1  b. 

See  Bills  of  Exchakgs. 


RAILROADS. 

1.  The  plaintiff,  with  her  child^ 
about  two  years  old,  were  pas- 
sengers on  one  of  defendants* 
street  cars,  and  the  conduct(»' 
stopped  the  car  at  her  request, 
and  she  sought  to  alight  there- 
from with  her  child  in  her  arms. 
While  in  the  act  of  alighting, 
and  with  one  foot  on  the  step 
and  the  other  on  the  ground,  or 
before  she  had  got  clear  of  the 
car,  the  conductor  rung  the  iNill, 
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and  the  car  started.  The  plain- 
tiff wore,  as  apart  of  her  clothing, 
a  hoop  skirt,  and  one  of  the 
steel  hoops  of  the  same  caught 
on  a  nail  projecting  from  the 
platform  of  toe  car,  and  the 
plaintiff  was  thrown  upon  the 
ground  and  dragged  some  dis- 
tance over  the  pavement  before 
i  the  car  was  stopped,  and  she 
was  seriously  frightened  and 
injured.  The  defendants  on  the 
defense  claimed  contiibutive 
ii^gligcnce  on  the  part  of  the 
plaintiff,  that  she  wore  hoops, 
an  unnecessary  article  of  female 
apparel,  and  being  thus  attired 
was  bound  to  exercise  more 
care  in  entering  and  alighting 
from  a  car  than  a  man,  which 
she  did  not  do;  also  that  the 
hoop  skirt  worn  by  plaintiff  was 
the  proximate  cause  of  the  acci- 
dent^ or  the  use  of  the  same 
contributed  to  cause  the  injury, 
and  therefore  she  could  not 
recover.  Held,  if  hoop  skirts 
are  worn  by  such  passengers  as 
the  railroad  company  were  in  the 
habit  of  conveying,  the  defend- 
ants were  bound  to  provide  for 
the  safety  of  the  passengers 
wearing  that  kind  of  a  garment, 
for  they  are  bound  to  carry 
safely  such  passengers  as  they 
take  and  are  in  the  habit  of 
taking,  and  with  as  much  care 
and  caution  as  prudent  and 
cautious  persons  would  be  bound 
to  exercise.  Potdin  v.  Broadway 
db  Seventh  Ave,  B,  B.  Co,,  296. 
2.  An  ordinary  passenger,  and  still 
less  a  woman  with  a  child  in  her 
arms,  cannot  be  expected  (by 
the  exercise  of  their  ordinary 
faculties)  to  anticipate  and 
avoid  such  an  obscure  danger 
as  the  evidence  shows  this  to 
have  been,  and  there  appears  to 
be  no  sufficient  reason  lor  dis- 
turbing the  conclusion  of  the 
iury  upon  the  evidence,  that  the 
injury  to  the  plaintiff  was 
caused  solely  by  the  negligence 
of  the  defendants.  2h, 
Bee  KfiOLiGENCB,  6. 


RECEIVERS. 

1.  In  the  exercise  of  its  jurisdiction 
in  respect  to  receivers  and  re- 
ceiverships, the  rights  of  all 
parties  in  interest  are  committed 
to  the  guardianship  and  protec- 
tion or  the  courl,  whose  duty 
must  ever  be  to  watch  all  the 
proceedings,  even  those  involving 
small  amounts,  lest  some  one 
might  suffer  injustice.  Baldwin 
V.  Eazl^,  374. 

8.  A  receiver  is  simply  an  officer, 
and  the  court  has  authority  to 
determine  his  compensation,  and 
is  not  limited  by  that  fixed  by 
statute  to  executors,  &c.,  or  to 
that  fixed  by  the  Code  at  section 
244,  subd.  4  (Gardner  v,  Tyler, 
8  Keyes,  505).    Ih. 


REDEMPTION. 
See  AssiGimENT,  6. 


REFEREE. 

1.  It  is  the  duty  of  a  referee  to  be 
always  present  during  the  ex- 
amination of  the  witnesses,  as  it 
also  is,  at  all  other  times^  during 
the  progress  of  the  trial  of  a 
cause  referred  to  him  to  hear, 
try  and  determine.  MeicaJf  v. 
Baker,  10. 

2.  But  when  a  referee  absents  him- 
self without  objection,  and  with 
the  tacit  consent  of  the  parties, 
it  is  too  late  to  object  afterwards, 
on  a  motion  to  set  aside  the  re- 
port of  the  referee  for  this  cause. 

8.  If  the  objection  had  been  taken 
at  the  time,  and  had  been  over- 
ruled or  disregarded  by  the 
referee,  the  court  would  be  com- 
pelled to  set  aside  his  report. 
But  if  no  objection  is  made  at 
the  time,  and  the  parties  go 
on  with  the  examination  of  the 
witnesses  and  with  the  trial,  and 
fijially  submit  the  case  and  all 
the  evidence  to  the  referee  for 
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bis  decision,  they  most  be 
deemed  to  have  waived  the  right 
to  object  afterwards,  for  it  must 
be  presamed  that  no  referee 
would  allow  a  reference  trial  to 
proceed  daring  his  absence 
against  the  .  objection  of  any 
party  to  the  action.     Ih. 

4.  Supplemental  pleadings  may  be 
allowed  by  the  court  only ;  not 
by  the  referee  before  whom  tlfe 
cause  may  be  on  trial.  Lyon  t. 
l»ett,  41. 

5.  A  referee  has  no  power  to  issue 
a  commission  to  examine  wit- 
nesses. The  court  only  can  do 
this.     Rathhun  v.  Ingersoll,  211. 

See  CoMFBOMisB,  1 ;  Depositions, 

4. 


REMirHTUK. 
See  Appeal,  10-13. 


RES  GEST^. 
See  NBauoENCB,  7. 


SALES. 

1.  The  defendants,  publishers  of  a 
daily  evening  newspaper,  known 
as  The  Evening  Mail,  are  the 
successors  of  Charies  H.  Sweetzer 
in  that  enterprise,  and  plaintiffs 
furnished  printing  paper  for  use 
in  their  business,  to  recover  pay- 
ment for  which  they  bring  this 
action.  The  account  on  plain- 
tiff^ books  stands  in  the  name 
of  Charles  H.  Sweetzer,  Evening 
Mailj  and  was  commenced  and 
continued  for  some  time  previous 
to  defendants  becoming  such 
publishers.  After  the  chan^, 
in  answer  to  plaintiff 's  inquiry 
as  to  the  change  in  the  account 
on  their  boolu,  Sweetzer  told 
plaintiffs  there  was  no  necessity 
for  a  change,  as  he  was  the 
principal  stockholder  and  the 
manager  of  the  corporation,  and, 
in  fact,  he  was  the  Evening  Mail 


Association,  Ssc.,  and  plaintiflb 
continued  the  account  on  their 
books  under  the  same  name. 
Biddy  by  the  referee,  and  sus- 
tained by  the  court,  that  the  sale 
of  the  paper  was  made  and  the 
credit  given  to  Sweetzer  and  not 
to  demidants,  and  plaintifis 
could  not  recover  in  the  action. 
Butler  V.  Ewning  Mail  Afteoe,^  58. 

See  dissenting  opinion  by 
MoKBLL,  J.,  reviewing  Meeker 
r.  Claghom,  44  JV.  T.  349.     lb. 

The  tender  of  a  warehouse  re- 
ceipt is  sufficient  tender  where 
the  subject  in  dispute  is  ponder- 
ous or  incapable  of  a  personal 
delivery  (26  Barb.  372;  ^  J,  R. 
335;  Story  an  8aU»,  §1  311,  312). 
Hayden  v.  De  Mets^  344. 

Notice  of  a  party  to  a  contract 
for  the  purchase  and  sale  of  spe- 
cific property,  that  he  would  not 
be  able  to  take  and  pay  for  the 
property  contracted  for  by  him 
is  a  waiver  of  any  right  to  a 
delivery  or  tender  (Burge  •. 
Korp,  5 -BoW.  1).    lb. 


SHERIFF. 
See  Etidbnoe,  8 ;  Exectttioh,  1^-4. 


SUBPCENA  DUCES  TECUM. 


SeeEviDSNCE,  1. 


TELEGRAPHS. 

1.  Where  there  is  contained  on  the 
blank  on  which  a  telegraphic 
message  is  written,  and  above 
the  message,  a  printed  clause 
that  all  messages  are  taken  sub- 
ject to  the  terms  thereon  printed, 
and  also  a  printed  request  to 
send  the  message  subject  to  such 
terms,  stating  the  same  to  be 
agreed  to,  the  terms  so  printed 
become  a  part  of  the  contract 
between  the  sender  and  the 
company,  and  are  valid  and 
binding  on  the  sender.       Timng 
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V.  Western  Union  Telegraph  Oo., 
890. 
2.  In  such  a  clause,  proyiding  that 
the  company  will  not  be  liable 
where  the  claim  is  not  presented 
in  writing  within  a  certain 
time,  the  words  *' presented  in 
writing"  mean  that  the  claim 
shall  be  delivered  to  and  left 
with  a  proper  authorized  official. 
Ih. 

TENANTS  IN  COMMON. 

One  tenant  in  common  received  all 
the  rents  and  profits  of  the 
estate,  and  accoimted  to  his  co- 
tenant  for  her  share  thereof,  and 
on  one  occasion  had  accounted 
and  credited,  and  paid  to  his  co- 
tenant,  as  her  sha^e,  a  larger 
amount  than  she  was  entitled 
to.  Such  an  account  and  pay- 
ment, being  voluntary  and  with- 
out ^any  mistake  of  fact,  on  the 
part  of  the  person  making  the 
same,  .does  not  operate  as  an 
account  stated  and  estop  the 
latter  from  going  behind  it, 
except  for  fraud  or  mistake,  nor 
do  the  facts  justify  the  theory 
that  such  an  over-payment  con- 
stitutes a  debt  between  the  ten- 
ants, that  must  be  alleged  and 
B^t  up  in  an  action  brought  for 
an  accounting,  as  a  counter- 
claim, on  the  part  of  the  tenant 
making  the  same.  In  the  final 
accouDting  between  the  tenants, 
the  tenant  receiving  the  rents 
should  be  allowed  tor  all  pay- 
ments made  to  his  co-tenant  as  a 
part  of  the  common  fund,  and 
although  at  a  stated  time  he  had 
accounted  for  and  paid  more 
than  he  was  liable  to  pay,  or  in 
excess  of  the  precise  sum  due, 
it  must  be  considered  as  a  pay- 
ment on  account,  and  should  be 
pleaded  and  proved  as  such. 
JSehetUer  v.  Smith,  17. 

TENDER. 
1.  The  tender  of  a  warehouse  re- 


ceipt is  sufiGicient  tender  where 
the  subject  in  dispute  is  ponder- 
ous or  incapable  of  a  personal 
delivery  (26  Barb,  872 ;  5  J.  E. 
885 ;  Story  on  Sales,  §§  811,  812), 
Hay  den  v.  De  Mete,  344. 

2.  Notice  of  a  party  to  a  contract 
for  the  purchase  and  sale  of  spe- 
cific property,  that  he  would 
not  be  able  to  take  and  pay  for 
the  property  contracted  for  by 
him,  is  a  waiver  of  any  right  to 
a  delivery  or  tender  (Burge  «. 
Korp,  5  JSdbt,  1).     lb. 

See  CoNTBAOTS,  2 ;  New  Tbial,  6. 


TRADEMARKS. 

A  trademark  has  not,  in  itself,  as 
distinct  from  the  value  of  the 
article  of  which  it  is  the  trade- 
mark,  any  money  value  which 

.  can  constitute  a  money  basis  on 
which  to  compute  an  extra  allow- 
ance.    Ooates  v.  Godda/rd,  118. 


TRIAL. 

1.  When  one  of  the  inquiries  on 
the  trial  is  as  to  the  intent  with 
which  the  witness  did  an  act, 
then  a  question  seeking  for  the 
operation  of  the  mind  is  proper. 
Lewis  V.  Rogers,  64. 

2.  The  allowance  or  exclusion  of 
leading  questions  is  in  the  dis- 
cretion ot  the  trial  judge.    lb, 

8.  A  judgment  entered  upon  dis- 
missal of  the  complaint  on  the 
trial,  after  the  evidence  is  closed 
on  both  sides,  will  be  reversed 
under  exception — 

1.  When  the  dismissal  is  based 
on  the  want  of  evidence  as  to 
matters  material  to  be  proved, 
while  in  fact  there  is  evidence 
upon  them.  The  doctrine  of  the 
cases  of  Bid  well  i^.  Lament,  17 
Eovi,  Pr,  Sep,  857,  and  of  Marine 
Bank  v.  Glemehts,  81  iT.  F.  p. 
88,  is  inapplicable  to  such  a  case. 

2.  Where  upon  the  proof  a 
verdict  of  the  jury  against  the 
plaintiff  would  have  been  against 
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the  eyidence.     SuUibach&r  y.  Da- 
ffUon^  145. 

4.  When  a  plaintiff  rests  his  case 
on  proof  of  presentment  of  a 
bill  to  the  defendant  and  his 
promises  to  pay,  and  the  defend- 
ant testified  that  he  promised  to 
pay  only  for  what  ne  had  re- 
ceived, and  then  proceeded  to 
testify  as  to  what  he  had  received, 
it  is  proper  to  ask  questions  on 
cross-examination,  the  tendency 
of  which  is,  if  answered  in  the 
affirmative,  to  show  that  defend- 
ant had  received  more  than  he 
testified  to  on  his  direct.  Bocke 
V.  Mfiner^  158. 

5.  If  the  defendant  had  confined 
himself  strictly  to  negativing  the 
promise  to  pay,  snch  questions 
would  not  have  been  admissible 
on  cross-examination,  but  only 
as  evidence  in  chief;  and  as  they 
would  re-open  the  case,  their  ad- 
mission would  have  been  in  the 
discretion  of  the  trial  judge.  Ih. 

6.  The  inquiry  being  whether  the 
defendant  had  received  from  the 
plaintiff  more  beer  than  he  had 
testified  to  on  his  direct  examin- 
ation, he  may  be  asked  on  cross- 
examination,  **Was  any  beer 
received  by  you  from  Mr.  A. 
B.'s  cellar  belonging  to  the 
plaintiff  ?"  The  introduction  of 
the  words,  *'  belonging  to  plain- 
tifi^"  does  not  render  the  ques- 
tion objectionable  as  calling  for 
a  conclusion  of  law.    Ih, 

7.  After  a  jury  have  been  charged 
by  the  court,  and  are  leaving  the 
jury  box,  it  is  too  late  for  coun- 
sel to  reijuest  the  court  to  make 
any  specific  charge  in  the  case. 
Tinhham  v,  Thomas,  236. 

8.  Requests  to  charge  should'  be 
presented  to  the  court  in  the 
hearing  of  the  opposing  counsel, 
and  before  the  jury  are  leaving 
the  jury  box,  and  should  not  b^ 
handed  up  to  the  court  in  a  paper 
writing  as  the  jury  are  leaving. 
lb, 

9.  In  this  case  the  judge  refused 
to  entertain  or  consider  the  pro- 
posed requests  to  charge,  and  it 


was  the  exercise  of  a  proper  dis- 
cretion in  the  premises  and  un- 
der the  circumstances,    lb. 

10.  Allowing  amendments  upon 
the  trial  rests  in  the  sound  dis- 
cretion of  the  court.  Johngon  v. 
Oppenheim,  416. 

11.  A  motion  for  leave  to  set  up  a 
new  and  separate  defense,  and 
to  raise  an  entirely  new  issue,  the 
granting  of  which  would  operate 
as  a  surprise  on  the  plaintiff,^ 
should  never  be  granted  on  the 
trial.    Ih, 

12.  It  is  undoubtedly  true,  that 
on  the  trial  of  an  action  brought 
to  recover  damages  caused  by 
the  negligence  of  the  defendant 
the  negli^nce  of  the  plain- 
tiff may  so  clearly  appear  (as 
contributing  to  the  accident) 
that  it  would  become  the  duty 
of  the  judge  to  dismiss  the 
complaint.  Pendril  v.  Second 
Ave.  B,  R,  Co.,  481. 

18.  But  where  the  evidence  dis- 
closes facts  and  circumstances 
which  would  cause  a  fair  differ- 
ence of  opinion  and  judgment 
whether  or  not  the  plaintiff  was 
guilty  of  any  negligence,  it  is 
the  right  of  the  plaintiff  to  have 
the  question  of  negligence  sub- 
mitted to  the  jury.    R, 

14.  The  facts  in  this  case  (see  the 
statement  and  opinion)  should 
have  been  submitted  to  the  jury, 
and  the  question  of  negligence 
considered  and  decided  by 
them.     Ih, 

15.  The  defendant  and  her  hus- 
band assigned  to  plaintiffis  a 
chattel  mortgage,  and  the  de- 
fendant covenanted  in  the 
assignment  as  follows: 

*^  And  the  said  Sarah  Hexter, 
by  and  with  the  consent  of  her 
husband,  does  hereby  covenant 
and  agree,  that  the  sum  of  six 
thousand  five  hundred  dollars 
remains  due  and  unpaid  upon 
said  chattel  mortgage,  and  she 
hereby  guarantees  the  payment 
of  the  same." 

The  plaintiffs  foreclosed  the 
chattel  mortgage,  and  recovered 
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ftbont  one  thousand  eight  hun- 
dred dollars,  and  brought  suit 
to  recover  four  thousand  seven 
hundred  dollars,  and  interest  on 
the  guarantee.  The  answer 
among  other  thins^  set  forth 
the  foreclosure  and  sale  of  a 
part  only,  and  that  all  of  the 
property  was  worth  more  than 
the  amount  due,  and  that  de- 
fendant, was  ignorant  of  the 
amount  realized  at  the  sale. 
The  reply  took  issue  upon  all  the 
matters  set  forth  in  the  answer. 
The  plaintiff  on  the  trial  merely 
proved  the  interest  on  four  thou- 
sand seven  hundred  dollars,  to 
date  of  trial,  and  rested.  De- 
fendant moved  to  dismiss  the 
complaint,  which  waS  denied, 
and  then  proved  she  was  a  mar- 
ried woman  at  the  time  of  the 
execution  of  the  guarantee,  and 
rested,  and  mov^  again  for  a 
dismissal,  which  was  denied, 
and  the  jury  rendered  a  verdict 
for  five  thousand  two  hundred 
and  eleven  dollars  and  seventy- 
seven  cents.  The  following 
rules  and  principles  of  law  were 
applied  by  the  court  in  its  jud^:- 
ment  of  reversal  (exclusive  of 
the  question  of  defendant  being 
a  married  woman) :  The  general 
rule,  that  the  burden  of  proof  is 
on  the  party  holding  the  affirma- 
tive, has  an  exception  that  ap- 
plies here,  namely:  that  when 
the  plaintiff  grounds  his  right  of 
action  upon  a  negative  allega- 
tion, the  establishment  of  this 
negative  is  an  essential  element 
of  the  case  (1  QreenL  an  Ev, 
%  76),  unless  the  subject  matter 
of  the  negative  averment  lies 
peculiarly  within  the  knowledge 
of  the  other  party.  In  the  latter 
case  the  allegation  is  taken  as 
true,  unless  disproved  by  the 
party  having  peculiarly  the 
knowledge.  As  the  issues  were 
framed  in  this  case,  the  plaintiff 
was  bound  to  give  affirmative 
proof  of  his  averment  that  he 
had  not  been  paid  on  the  mort- 
gage. 


1.  The  alleged  breach  was  the 
non-payment. 

2.  The  non-payment  was  an 
omission  of  a  third  party,  of 
which  omission  both  parties  had 
equal  knowledge. 

3.  The  amount  realized,  or  that 
had  been  paid,  was  peculiarly 
within  the  knowledge  of  the 
plaintiff,  who  took  and  sold  the 
property  under  the  mortgage, 
and  received  the  proceeds. 

4.  This  ruling  is  especially 
applicable  in  a  case  where  the 
defendant,  being  a  surety,  may 
ask  an  account  from  the  plaintiff 
of  the  proceeds  of  the  mort- 
gaged property.  Schlmnger  v. 
Hexter^  499. 


WAIVER. 

See  Appeal,  4,   15;   CoirrRAcrs, 
22 ;  Reference,  1-8 ;  Sales,  4. 


WARRANTY. 
Bee  AssioKMBNT,  1. 


WILLS. 

1.  A  devise  or  bequest  should  not 
be  considered  void,  but  carried 
into  effect  by  the  court,  whenever 
it  is  possible  for  the  court  to  as- 
certain and  determine  the  mean- 
ing and  intentions  of  the  testator, 
and  execute  the  same  in  accord- 
ance with  law  and  equity.  8t, 
Luke's  Borne  for  Indigent^  dke. 
Females  y.  Association  for  Belief 
of  Bespectable^  &e.  Females^  241. 

2.  When  it  appears  that  there  is 
a  latent  ambiguity  or  object 
arising  dehors  or  beyond  the  will 
itself,  such  as  words  of  descrip- 
tion of  persons  or  things  that  are 
incorrect,  or  a  ipisnomer  or 
language  susceptible  of  more 
than  one  meaning  or  interpreta- 
tion, whereby  the  intention  of 
the  testator  cannot  be  determined 
by  the  language  of  the  will,  then 
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parol  or  other  eridence  is  ad- 
missible to  explain  to,  or  inform 
the  court,  as  to  what  were  the 
intentions  of  the  testator  in  the 

S remises,  and  in  such  case  evi- 
ence  or  testimony  is  admissible 
that  informs  the  court  of  the 
habits  of  thought  and  action  of 
the  testator  in  matters  and  sub- 
iects  germain  to  those  contained 
in  and  alluded  to  in  the  will,  as 
also  his  expressions  and  state- 
ments in  regard  to  his  intentions 
and  views  in  respect  to  the 
society  or  institution  claiming 
the  bequest,  with  the-  ultimate 
Tiew  ot  ascertaining  therefrom 
and  judicially  determining,  if 
possible,  the  institution  or  lega 
tee  for  whom  the  testator  in- 
tended his  charitable  bequest. 
Ih. 
8.  The  fact  that  the  testator  wae 
well  acquainted  with  the  plain 
tiffii'  institution  and  with  its 
direction  and  management,  and 
that  he  had  been  one  of  its 
patrons,  and  terms  of  intimacy 
and  friendship  existed  between 
him  and  some  of  its  founders 
and  leading  managers,  and  there 
being  no  positire  evidence  that 
he  had  ever  been  informed  of  or 
acquamted  with  the  defendants' 
institution,  is  a  strong  point  in 
favor  of  the  plaintiffs'  claim  that 
the  testator  intended  the  bequest 
for  plain tifiis.    Ih, 


WITNESSES. 

1.  In  the  examination  of  witnesses, 
where  one  of  the  inquiries  on 
trial  is  as  to  the  intent  with 
which  the  witness  did  an  act, 
then  a  question  seeking  for  the 
operation  of  the  mind  is  proper. 
LewU  V.  Eoger$^  04. 

2.  When,  in  an  action  on  a  note  of 
C,  given  by  B.  to  the  plaintiflT, 
it  becomes  necessary  for  the 
plaintiff  to  prove  that  he  parted 
with  value  on  the  faith  of  it,  he 

^      may,  after  showing  that  between 
the  receipt  and  maturity  of  the 


note  he  sold  and  deliTered  goods 
to  B.,  be  asked,  *'  Were  the  sup- 
plies furnished  by  you  to  B. 
after  the  delivery  and  before  the 
maturity  of  the  note  furnished 
on  the  note  or  not  ?** 

1.  Even  if  such  question  caOs 
for  an  operation  of  the  mind,  it 
is  proper. 

2.  But  it  calls  for  a  fact,  and 
is  therefore  proper.  Ih, 

8.  The  allowance  o/t  exclusion  of 
leading  questions  is  in  the  dis- 
cretion of  tJie  trial  judge.    Ih, 

4.  When  a  plaintiff  rests  his  case 
on  proof  of  presentment  of  a 
bill  to  the  defendant  and  his 
promises  to  pay,  and  the  defend- 
ant testified  that  he  promised  to 
pay  only  for  what  he  had  re- 
ceived, and  then  proceeded  to 
testify  as  to  what  he  had  re- 
ceived, it  is  proper  to  ask  ques- 
tion on  cross-examination,  the 
tendency  of  which  is,  if  answer- 
ed in  the  affirmative,  to  show 
that  defendant  had  received 
more  than  he  testified  to  on  Ms 
direct.     Bocke  v.  Meiner^  158. 

5.  If  the  defendant  had  confined 
himself  strictly  to  negativing 
the  promise  to  pay,  such  ques- 
tions would  not  have  been  ad- 
missible on  cross-examination, 
but  only  as  evidence  in  chief; 
and  as  they  would  re-open  the 
case,  their  admission  would  have 
been  in  the  discretion  of  the 
trial  judge.      Ih, 

7.  The  inquiry  being  whether  the 
defendant  had  received  from  the 
plaintiff  more  beer  than  he  had 
testified  to  on  his  direct  exam- 
ination, he  may  be  asked  on 
cross-examination,  ^*  Was  any 
beer  received  by  you  from  Mr. 
A.  B.'s  cellar  belonging  to  the 
plaintiff!"  The  introduction 
of  the  words,  '^  belonging  to  the 
plaintiff^'*  does  not  render  the 
question  objectionable  as  calling 
for  a  conclusion  of  law.    lb, 

7.  The  impeachment  of  a  witness 
is  not  necessarily  by  contradic- 
tion coming  from  witnesses  op- 
posed to  the  one  whose  credibu- 
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ity  is  'questioned.  It  may  be  by 
the  witness  contradicting  him- 
self, or  by  giving  vague  or  con- 
flicting statements,  or  by  exhib- 
iting such  a  want  of  intelligence 
or  of  memory  as  to  incapacitate 
him  from  representing  a  past 
event  so  that  reliance  could  be 
placed  on  his  statement,  or  by 
giving  testimony  not  credible  on 
its  face.  Stafford  v.  Leamyy 
269. 

8.  Although  witnesses  are  pre- 
sumed to  testify  correctly,  unless 
something  appears  in  the  case  as 
a  basis  of  a  judgment  to  the  con- 
trary, yet  if  there  appears  in  the 
case,  even  if  it  be  in  his  own 
testimony  only,  anything  which 
tends  to  the  impeachment  of 
his  credibility,  tne  finding  of 
the  jury  or  referee  on  that  fact 
will  not  be  disturbed  any  more 
than  a  finding  in  regard  to  any 
other  fact.    This  is  the  effect  of 

•  the  cases  of  8omer  i^.  Meeker,  25 
N.  r.  868;  Siebert  «.  Erie  R.  R 
Co.,  49  Barb.  687 ;  Conrad  ».  Wil- 
liams, 6  Em,  447.    1%, 

9.  A  jury  or  referee  may  believe 
part  of  a  witness's  testimony 
while  rejecting  the  rest.    1  h, 

10.  Where  a  party  calls  himself  as 
a  witness  and  is  examined  in 
chief,  the  opposite  party  may  go 
into  the  whole  case  on  a  cross- 
examination,  and  need  not  con- 
fine himself  to  a  cross-examina- 
tion on  the  matters  that  were 
the  subject  of  the  direct  exam-| 
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ination.      Livingston  v.   Keech, 
647. 

11.  A  party  to  the  action,  exam- 
ined as  a  witness,  does  not 
become  the  witness  of  the  oppo- 
site party  to  that  extent  that 
the  latter  should  not  be  permit- 
ted to  ask  leading  questions  of 
him  in  regard  to  matters  that 
were  not  the  subject  of  the 
cross-examination,  and  it  is  er- 
ror in  the  court  to  rule  in  such 
case  that  the  opposite  party,  by 
this  course  of  examination, 
makes  the  party  witness  his  wit- 
ness in  regard  to  those  matters. 
lb. 

12.  It  is  the  right  of  the  opposite 
party  in  such  a  case  (by  rigid 
cross-examination,  <&c.),  to 
search  out  everything  in  the  way 
of  motive  (using  that  word  in  a 
broad  sense),  that  would  affect 
the  mind  of  the  witness,  and  its 
emanations,  on  the  trial.     lb. 

18.  When  part  of  the  case  or  de- 
fense is  based  upon  the  state  of 
mind,  at  a  certain  time,  of  a 
party  to  the  action,  who  be- 
comes a  witness  on  the  trial,  it 
is  pertinent  and  proper  that  he 
should  state  (in  answer  to  lead- 
ing questions  from  the  opposite 
party)  what  was  his  declaration 
as  to  his  state  of  mind  at  a  sub- 
sequent time,  in  reference  to  a 
subject  alleged  by  him  to  have 
induced  that  former  state  of 
mind  which  was  essential  to  his 
cause  of  action.    lb. 


THE     END. 
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